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MORTGAGES. 

t 

THB  NECESSITY  OP  DESCRIBING  THE  SECURITY  UPON  THB  REGISTRY. 
MORTGAGES  TO  SECURE  FUTURE  ADVANCES,  AND  WHERE  THB 
SECURITIES  HAVE  BEEN  CHANGED. 

L  What  fork  of  condition  and  beoistbt  is  valid  ;  how  fab  the  sbgubitibs 

MAT  BB  CHANQBD,  WITHOUT  AFFBCTINQ  THB  VAUDITT  OF  THE  LIEN. 

1.  The  question  not  the  same  under  a  registry  system,  as  where  no  such  exists. 

2.  The  early  cases  seem  to  require  that  the  securities  be  described  on  the  registry. 
8.  The  early  doctrine  of  condemning  all  general  mortgages  now  abandoned. 

4.  Other  cases  admitted  of  general  description  of  the  debt  upon  the  registry. 
6.  This  led  to  great  looseness  and  indefiniteness  of  description  in  the  conditions  of 
registered  mortgages. 

6.  So  that  now  a  mortgage  to  secure  fature  advances,  or  an  unsettled  balance  of 
present  indebtedness,  may  be  in  the  form  of  a  gross  sum  now  due. 

7.  But  such  gross  sum  cannot  be  made  to  cover  debts  not  contemplated  at  the 
time. 

8.  Analysis  of  the  nature  of  liability  which  may  be  made  the  subject  of  mortgage 
security. 

9.  This  relaxation  of  the  early  practice  seems  justified  by  another  relaxation,  now 
firmly  established,  that  of  allowing  the  change  of  securities. 

10.  This  latter  is  too  firmly  established  to  be  brought  in  question. 

11.  No  presumptive  payment  of  a  mortgage  unless  that  was  the  evident  intention. 

12.  This  rule  constantly  applied  to  banking  paper. 

18  and  14.  Some  marked  oases  of  the  application  of  the  rule  to  banking  paper. 
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15.  The  result  of  the  authorities  stated.  i 

16.  There  is  more  difficulty  in  reducing  the  facts  of  the  different  cases  to  the  same 
result,  but  they  have  been  often  decided  upon  the  facts.  • 

•  17.  And  are  thus  made  to  turn  upon  the  intention,  rather  than  the  form. 

II.  MORTQAGES  TO  SECURE  FUTURE  ADVANCES.     ThE  FORM  AKD  EXTEKT  OF  NOTICE 
REQUISITE  TO  DEFEAT  THE  RIGHT  TO  CONTINUE  SUCH  ADTAXCES. 

1.  The  germ  of  this  species  of  contract  is  found  in  the  Roman  civil  law. 

2.  But  it  appears  not  quite  the  same  as  the  English  law  of  tacking. 

3.  The  English  law  of  tacking  further  illustrated. 

4.  It  seems  not  founded  upon  the  clearest  equity. 

5.  If  the  third  mortgagee  had  notice  of  the  second  mortgage  at  the  date  of  his 
own,  he  was  excluded  from  the  right. 

6.  Contracts  for  future  advances,  if  absolute,  the  same  as  present  indebtedness. 

7.  The  most' important  class  of  such  contracts  optional  with  both  parties. 

8.  Has  reference  chiefly  to  running  money  accounts.    Bankers,  &c. 
0.  Statement  of  the  English  rule.    Gordon  V8.  Graham. 

10.  This  case  reversed  by  Sir  John  Romillt,  in  Shaw  vs.  Neal. 

11.  Further  reviewed  in  Rolt  vs.  Hopkinson.  Overruled. 

12  and  13.  Exposition  of  the  principles  involved  in  the  present  English  rule. 

14.  The  requisite  notice  to  terminate  the  right  to  make  Airther  advances.  The 
registry  suffiqient  in  some  States. 

15.  Most  of  the  cases  require  notice  in  fact  and  in  such  form  as  to  gain  credit. 

16.  Further  exposition  of  the  rule,  as  defined  by  different  judges. 

1,  The  question  how  far  securities  described  in  a  registered 
mortgage  may  be  changed,  without  affecting  the  lien  of  the  mort- 
gagee, is  one  of  great  interest  and,  in  some  cases,  of  a  good  deal 
of  nicety.  The  same  diflSculty  might  not  always  occur,  where  no 
registry  existed.  For  in  such  cases  there  would  not  be  the  same 
opportunity  to  impose  upon  new  parties,  by  representing  the  debt 
as  paid,  by  producing  the  securities  described  in  the  registry. 

2.  Some  of  the  early  cases  seem  to  require  that  the  security 
shall  be  correctly  and  intelligibly  described  upon  the  registry. 
As  in  Frost  vs.  Beekman^  1  Johns.  Ch.  R.  288,  S.  C.  18  Johns. 
R.  544,  where  it  is  held  that  the  registry  of  a  mortgage  to  secure 
a  promissory  note  of  $3000,  as  for  one  of  ?300,  is  good  only  for 
the  ?300.  This  is  upon  the  principle  that  the  registry  is  not  for 
the  purpose  of  putting  one  upon  inquiry  merely,  but  to  give  full 
knowledge  of  the  contents  of  the  deed  and  of  the  security.  It 
therefore  does  not  come  within  the  principle,  it  was  said,  that  the 
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recital  of  a  deed  is  notice  of  the  contents  of  such  deed,  since  it 
puts  the  party  upon  his  inquiry,  and  he  must  be  supposed  to  pursue 
it  till  he  find  the  recited  deed,  unless  something  is  shown  to  have^ 
occurred  short  of  that  to  satisfy  the  mind  of  the  party;  and 
naturally  calculated  to  divert  him  from  further  inquiry.  Taylor 
vs.  Stibbert,  2  Vesey  Jr.  437;  JBiern  vs.  Mill,  13  Vesey  114; 
Sail  vs.  Smith,  14  Vesey  426;  Jackson  vs.  Meeley,  10  Johns.  R. 
374.  But  it  was  urged  that  the  registry  must  go  further,  and 
show  the  precise  state  of  the  security.    Accordingly  : 

3.  In  Pettibone  vs.  Grriswold,  4  Conn.  R.  158,  it  was  decided, 
that,  where  the  condition  of  a  mortgage  deed  was,  that  the  mort- 
gagor should  pay  all  notes,  which  the  mortgagee  might  indorse  or 
give  for  the  mortgagor,  and  all  receipts  which  the  mortgagee 
might  hold  against  him,  the  deed  was  void  as  against  the  other 
creditors  of  the  mortgagor.  This  was  put,  or  attempted  to  be  put, 
upon  the  same  ground  assumed  by  the  New  York  courts  in  Frost 
vs.  Beekman,  that  those*  interested  in  the  registry  were  not  bound 
to  look  beyond  it,  and  must  be  able  to  determine  from  that,  the 
precise  Qtate  of  the  title.  The  learned  judge  here  did  not  seem  to 
have  adverted  to  the  difference  between  the  two  cases.  When  the 
registry,  on  its  face,  seems  to  be  perfect,  but  is  not  so,  it  necessa* 
rily  misleads  the  party,  who  will  naturally  rely  upon  it.  On  the 
other  hand,  where  the  notice  upon  the  registry  is  general,  as  by 
reference  to  other  deeds,  or  instruments,  whether  to  define  the 
estate  conveyed,  or  the  extent  of  the  condition  of  a  mortgage,  it 
has  no  such  tendency  to  mislead,  any  more  than  such  a  recital  in 
the  deed  itself  would  have  that  effect  upon  one  seeing  the  deed. 
And  if  such  a  recital  in  the  deed  is  valid  notice  of  its  contents  aa 
between  the  pavties,  there  is  no  reason,  why  the  registry  of  the 
deed  should  not  be  as  good  notice  to  creditors  and  purchasers,  as 
the  production  of  the  deed  itself,  or  full  notice  of  its  contents, 
which  it  has  never  been  doubted  made  the  deed  as  good,  as  to  other 
parties,  having  such  notice,  as  it  was  between  the  grantor  and 
grantee.  And  it  is  no  more  requisite  that  those  interested  in  know- 
ing the  state  of  land  titles  should  be  able  to  determine  it  from  an 
inspection  of  the  registry  than  that  they  should  be  able  tQ  do  it 
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I  without  looking  beyond  the  deeds,  provided  these  had  been  shown 

theno^f  And  it  would  scarcely  be  contended  that  any  deed,  in  such 
I  form  as  to  be  valid  4)6 tween  the  parties,  would  not  be  equally  valid, 
'    as  to  creditors  and  purchasers,  unless  it  was  fraudulent,  in  fact,  or 

calculated  to  mislead  others,  nothing  of  which  is  relied  upon  in 
\_IrrUwold  vs.  Pettibone^  supra.    The  truth  is  that  this  case  was 

early  understood  to  have  been  put  upon  ground  not  maintainable, 
has  consequently  been  abandoned  in  that  state,  as  their  reports 

show,  in  numerous  cases.    All  that  is  now  required,  in  that  state, 

is,  that  the  contracts  secured  by  a  mortgage  should  be  described 
•:^|with  such  convenient  certainty  as  the  case  admits  of.  Stoughton 

vs.  Paico'^  5  Conn.  R.  442 ;  Hart  vs.  Chalker,  14  Conn.  79 ; 

MerrilU  vs.  Swift,  18  Id.  257 ;  Sanford  vs.  Wheeler,  13  Id.  165; 

Lewi$  vs.  De  Forest,  20  Id.  427 ;  3fix  vs.  Cowles,  Id.  420.  See 

also,  to  the  same  purport,  i^ilman  vs.  Teeple,  Saxton's  R.  232 ;  1 

Hilliard  on  Mort.  285-297. 

4.  And  in  some  of  the  states  it  has  been*  held,  that  the  mortgage 
will  be  valid  as  against  future  incumbrances,  where  the  debt  is 
either  so  described  in  the  condition  of  the  deed,  that  its  identity 
can  be  traced,  or  such  information  given  that  those  interested  may 
be  able,  upon  proper  inquiry,  to  trace  it  out.  Garber  vs.  Henry, 
6  Watts  57;  Q-ardner  vs.  Webber,' 11  Pick.  R.  414;  Commercial 
Bank  vs.  Cunningham,  24  Pick.  R.  274.  And  all  that  is  at 
present  required,  in  the  way  of  describing  the  debt  secured,  or 
intended  to  be  secured,  by  a  mortgage,  is  that  it  should  be  capable 
of  clear  identification,  either  by  matter  upon  the  record,  or  else  by 
that,  in  connection  with  facts  proved  aliunde,  and  which  may  be 
regarded  as  pointed  at  by  the  registry. 

5.  Under  this  rule  great  looseness  and  indefinil^ness  of  descrip- 
tion has  been  admitted,  both  as  to  present  and  future  indebtedness 
intended  to  be  secured,  where  it  is  clearly  made  to  appear  that  it 
was  the  bond  fide  purpose  of  the  parties  to  secure  the  debt  in 
question,  and  that  there  was  no  fraudulent  purpose  as  to  others. 
As  in  the  case  of  The  Commercial  Bank  vs.  Cunningham^  24 
Pick.  R.  270,  where  a  copartnership  executed  a  mortgage  to  secure 
a  promissory  note,  and  took  from  the  creditor  an  instrument, 
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not  recorded,  which  set  forth  that  such  note  was  held  as  collateral 
security  for  the  payment  or  discharge  of  certain  other  notes  and 
liabilities  of  the  mortgagor,  and  that  the  note.and  mortgage  were 
to  be  held  as  long  as  the  mortgagors  should  be  under  any  liability 
of  any  sort  to  the  creditor :  It  was  held  that  the  mortgage  was 
not  fraudulent  as  against  other  creditors  or  bond  fide  purchasers ; 
and  that  new  notes  given  to  the  creditor,  whether  in  renewal  of 
the  new  notes,  or  not,  were  covered  by  the  mortgage,  notwith- 
standing the  members  of  the  firm  had  changed  and  the  new  notes 
were  made  or  indorsed  in  the  name  of  the  new  firm.  And  notes, 
secured  by  mortgage,  given  for  a  round  sum,  where  nothing  was 
due  that  was  intended  to  be  secured,  but  the  object  was  merely  to 
indemnify  the  mortgagee  against  future  liabilities  expected  to  be 
incurred,  and  where  this  was  evidenced  by  a  writing  between  the 
parties,  not  recorded,  have  been  held  valid  securities,  as  against 
all  debts  and  securities  accruing  after  the  mortgagee  had  assumed 
responsibilities.  Q-ardner  vs.  Webber,  17  Pick.  R.  407 ;  Jame$  vs. 
Johnson,  6  Johns.  Ch.  R.  417,  429. 

6.  It  seems  now  perfectly  well  settled  that  a  mortgage  to  secure 
future  advances,  may  be  in  the  form  of  &  gross  sum  expressed  on  the 
face  of  the  instrument  as  present  indebtedness.  ITie  Bank  of  Utica 
vs.  Finch,  3  Barb.  Ch.  R.  294.'  And  so  may  a  mortgage  be  taken 
in  this  general  form  to  secure  present  indebtedness  arising  out  of 
complicated  transactions  where  it  may  be  difficult  to  describe  the 
securities,  or  the  debts,  except  in  this  general  way.  Bank  of  Utica 
vs.  Finch,  supra. 

7.  But  this  must  be  a  constituent  part  of  the  original  agreement. 
And  where  such  debts  have  been  all  onoe  paid,  it  has  been  held 
not  competent  to  keep  the  security  on  foot,  and  to  apply  it  to  other 
indebtedness,  by  virtue  of  a  parol  contract  to  that  efiect.  Bank 
of  Utica  vs.  Finch,  supra ;  Truseott  vs.  King,  2  Selden  R.  147 ; 
Mead  vs.  York,  Id.  449 ;  4  Kent  Comm.  176 ;  Ex  parte  Hooper, 
19  Vesey  477 ;  Meland  vs.  Gray,  2  Y.  &  C.  199, 

8.  The  forms  of  these  conditions  have  been  very  much  varied, 
biit  since  the  general  principle  is  now  firmly  established,  that  a 
general  description  of  the  indebtedness  in  the  condition  of  a  mort- 
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gage  is  suflScient,  as  against  creditors  and  bond  fide  future  incum- 
brancers and  purchasers,  the  courts  have  manifested  a  laudable 
disposition  not  to  exclude  any  security,  which  was  relied  upon  in 
good  faith,  at  the  time  the  advances  were  made  and  subsequently. 
Ilence  mortgages  to  secure  blank  indorsements  by  the  mortgagee 
have  been  held  valid,  as  against  creditors  whose  securities  accrued 
after  the  date  of  such  indorsements,  but  before  any  payment  upon 
them,  or  even  before  the  bills  are  put  in  circulation.  Burdett  vs. 
Clay,  8  B.  Mon.  287.  And  it  will  be  equally  valid  if  given  to 
secure  future  indorsements.  Kramer  vs.  The  Banky  15  Ohio  253 ; 
or  even  to  secure  one  for  signing  the  bond  of  an  executor,  as 
surety.  Hawkins  vs.  May,  12  Alabama  R.  673.  And  a  mortgage 
to  secure  the  mortgagee  "what  I  may  owe  him  on  book,'*  was 
not  only  held  valid,  to  secure  any  existing  indebtedness,  but  it 
appearing  that  no  such  indebtedness  existed,  at  the  date  of  the 
mortgage,  to  which  it  could  have  been  intended  to  apply,  it  was 
held  that  it  should  be  construed  to  apply  to  any  future  indebted- 
ness on  book.  McDanieU  vs.  Colvirij  16  Verm.  R.  300.  So  also 
a  mortgage  to  secure  all  debts  due  and  all  suretyships  of  the 
mortgagor  for  the  mortgagee  was  held  a  valid  security  for  all 
existing  liabilities.  Vanneter  vs.  Vannetery  3  Gratt.  148.  And 
in  a  late  case  in  Vermont  it  was  decided  that  a  mortgage  to  secure 
the  mortgagee  "  all  the  notes  and  agreements  I  now  owe  or  have 
with  him,*'  was  a  valid  security  to  cover  all  payments  made  as 
surety  upon  any  indorsements  made  by  the  mortgagee  on  behalf 
of  the  mortgagor,  after  the  date  of  the  mortgage,  and  before 
knowledge  of  any  intervening  incumbrance,  such  indorsements 
being  made  in  pursuance  of  a  contract  in  the  form  of  a  promissory 
note  for  $1000,  expressed  upon  its  face  to  be  collateral  to  and  as 
«<  security  for  any  demand  or  liability  he  then  had  or  might  there- 
after have  against  or  on  account"  of- the  mortgagor,  such  collateral 
note  existing  at  the  date  of  the  mortgage.  Seymour  vs.  DarroWy 
31  Vt.  R.  122.  .  And  the  leading  case,  in  this  country,  upon  the 
subject,  Shirr  as  vs.  Craig  y  7  Cranph  34,  was  a  mortgage 
expressed  to  be  for  the  security  of  thirty  thousand  pounds  sterling, 
when  the  real  object  of  the  deed  was  to  secure  "different  sums, 
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dne  at  the  time  from  particular  mortgagees,  advances  afterwards  to 
be  made,  and  liabilities  to  be  incurred  to  an  uncertain  amount." 
But  the  security  was  nevertheless  held  valid,  as  against  future 
incumbrancers  and  creditors,  even  as  to  future  advances  made  ^ 
before  notice  of  any  intervening  equity. 

9.  We  have  not  been  able  to  perceive  any  valid  objection  to 
this  relaxation  from  the  former  cases,  wfiich  will  not  equally  go  to 
destroy  all  registered  mortgages  wherever  the  securities  are  changed. 
And  it  cannot  be  denied  that  such  an  indulgence  as  that  last  named 
does  open  a  wide  door  for  the  practice  of  fraud.  Very  few  persons 
would  hesitate  to  treat  a  mortgage,  as  probably  paid,  upon  being 
shown  all  the  securities  described  in  the  condition,  and  especially 
where  they  were  overdue  at  the  time.  The  idea  of  substituting  a 
new  security,  for  one  already  overdue,  would  not  commonly  occur 
to  business  men,  unless  in  the  case  of  banks,  or  moneyed  institutions, 
with  whom  such  practice  is  more  usual,  than  to  suffer  the  overdue 
paper  to  remain  unpaid. 

10.  But  notwithstanding  this  liability  to  fraud  and  imposition, 
and  the  notoriety  of  the  fact,  that  some  cases  of  considerable 
severity  do,  from  time  to  time,  occur  in  this  way,  the  law  is 
nevertheless  settled,  beyond  all  question,  or  cavil,  that  no  change 
of  the  securities  will  release  the  title  of  the  mortgagee,  so  long  as 
the  original  indebtedness.,  or  any  portion  of  it,  remains  uncancelled, 
unless  there  is  clear  and  satisfactory  evidence,  that  the  substituted 
securities  were  intended  to  supersede  the  mortgage  security.  Tripp 
vs.  Vincent^  3  Barb.  Ch.  R.  614.  And  where  the  personal  obli- 
gation of  the  debtor  is  relinquished,  or  avoided,-  the  mortgage 
is  nevertheless  held  as  a  binding  security  for  the  debt.  Id. ; 
Bustoell  vs.  Davis,  10  N.  H.  424.  The  same  was  held  also  where 
the  bond  secured  by  the  mortgage  was  avoided  for  a  fraudulent 
alteration.  (Hllett  vs.  Powells  Spear's  Ch.  R.  142.  But  this  last 
decision  may  be  regarded  as  questionable  perhaps.  And  where 
the  creditor  gives  his  debtor  a  general  release  from  the  debt,' or 
from  all  debts  and  liabilities,  this  Mdll  be  primd  facie  a  release  of 
the  mortgage.  Armitage  vs.  Wickliffe,  12  B.  Mon.  488. 

1 1.  But  no  presumptive  payment  will  be  allowed  to  operate 
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unless  it  is  apparent  this  was  the  intention  of  the  parties.  As 
where  one  promissory  note  is  given  for  another.  Watkins  vs.  Silly 
8  Pick.  622;  Bank  vs.  Base,  1  Strob.  Eq,  257;  Demshee  vs. 
Parmlee,  19  Vt.  R.  172 ;  McDonald  vs.  McDonald,  16  Vt.  R. 
630 ;  Bolhi  vs.  Chauncey^  8  Conn.  R.  889 ;  Pomroy  vs.  BicCy  16 
Pick.  R.  22. 

12.  The  same  rule  has  been  repeatedly  applied  to  banking 
paper,  where  it  is  the  custom  to  renew  from  time  to  time.  Enston 
vs.  Friday y  2  Rich.  R.  427  ;  Handy  vs.  Commercial  Banhy  10  B. 
Mon.  98 ;  Smith  vs.  PrincBy  14  Conn.  R.  472.  The  change  and 
substitution  of  the  parties  by  others  will  not  affect  the  mortgage 
security.  N.  H.  Bank  vs.  Willardy  10  N.  H.  R.  210 ;  Pond  vs. 
Clarky  14  Conn.  R.  334.  And  the  last  case  overruled  the  case 
of  Peters  vs.  Goodrichy  S  Conn.  R.  146,  which  held,  in  accordance 
with  the  principle  of  Oriawold  vs.  PettibonCy  supray  and  the  earlier 
cases,  that  as  the  registry  must  show  the  true  state  of  the  debt 
secured  by  the  mortgage,  it  could  not  be  changed  by  renewal  or 
otherwise,  without  releasing  the  mortgage  security. 

13.  And  where  a  general  security  of  ^^1500  was  given  to  secure 
the  mortgagee  for  indorsing  the  note  of  the  mortgagor  for  that 
sum  at  the  bank,  and  the  note  was  renewed  at  the  bank  from  time 
to  time,  being  one  time  reduced  as  low  as  $600,  and  was  finally 
protested  for  $720,  upon  the  mortgagor  becoming  insolvent,  it  was 
held  to  be  a  portion  of  the  original  debt  secured  by  the  mortgage. 
And  where  the  mortgagee  gave  the  mortgagor  his  check  to  take 
up  the  note  secured  by  the  mortgage  to  save  it  being  protested,  it 
was  held  no  extinguishment  of  the  security.  Bogers  vs.  The 
Traders*  Insurance  Oompanyy  6  Paige  R.  683. 

14.  In  some  late  cases  this  allowance  of  substituted  securities 
^  has  been  carried  so  far  as  seemingly  to  disregard  the  proper 

distinction  between  the  creation  of  a  new  debt  and  the  renewal  of 
an  existing  one.  In  the  case  of  Hubbard  vs.  ConversCy  34  Vt. 
R.,  it  was  held  that  where  the  mortgagor  gave  security  by  way 
of  mortgage  to  the  amount  of  $26,000,  expressed  in  a  bill  of 
exchange  or  draft  for  that  sum,  whereupon  he  was  allowed  to  draw 
from  time  to  time  upon  the  bank  for  sums  not  exceeding  $25,000 
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in  the  aggregate  ;  and  in  taking  up  that  draft  was  in  every  instance 
required  to  pay  money  before  any  subsequent  draft  would  be  . 
honored;  it  was  held  that  the  mortgage  security  continued  to 
maintain  its  priority  notwithstanding  a  subsequent  mortgage,  of 
which  the  mortgagees  had  due  notice  long  before  the  date  of  the 
drafts  in  existence  at  the  time  of  the  failure  of  the  mortgagor. 
And  in  Rowan  vs.  Sharpen  Rifle  Company^  29  Conn.  R.  282,  it 
is  decided  that  where  the  legal  title  of  land  was  conveyed  to  the 
plaintiffs  as  security  for  the  performance  of  a  certain  contract 
undertaken  by  the  mortgagor  to  the  mortgagee,  viz.  the  manufac- 
turing of  twenty  thousand  rifles,  on  condition  of  having  an  advance 
of  $40,000 ;  and  the  possession  being  in  the  mortgagor  and  he 
having  made  erections  and  put  machinery  upon  it  to  the  value  of 
more  than  $100,000  and  given  a  subsequent  mortgage  for  the 
security  of  the  debts  incurred  by  the  purchase  of  some  of  this 
machinery,  which  had  becii  duly  registered ;  and  the  mortgagee 
having  advanced  $75,000  beyond  the  $40,000  stipulated  to  be 
advanced,  and  the  mortgagee  having  received  actual  notice  of  the 
junior  mortgage  at  some  period  after  the  date  of  the  registry,  it 
was  held  the  first  mortgagee  was  not  affected  by  the  registry  of 
the  subsequent  mortgage,  but  that  after  actual  notice  of  such 
subseqaent  mortgage,  he  was  not  justified  in  making  further 
advances  upon  the  faith  of  his  security,  except  so  far  as  was 
requisite  to  complete,  or  to  enable  the  mortgagor  to  complete  the 
contract.  These  illustrations  might  be  carried  much  further,  but 
enough  has  been  shown  to  exhibit  the  extreme  limit  to  which  it 
has  been  carried. 

15.  We  feel  justified  in  saying  that  the  fair  result  of  the 
American  cases  upon  this  subject,  which  are  quite  numerous, 
many  of  which  will  be  found  digested  1  Billiard  on  Mort.  449  et 
8eq.,  is,  that  where  no  actual  release  of  the  mortgage  securities  was 
intended,  as  between  the  parties,  and  no  actual  payment  of  the 
same  has  been  made  by  the  money  of  the  debtor,  although  there 
may  have  been  an  actual  payment  by  the  money  of  some  other 
party,  without  any  express  agreement  to  subrogate  such  party  to 
the  rights  of  the  mortgagee,  the  mortgage  will  still  be  held  as  a 
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valid  security.  Kinley  vs.  HUl^  4  Watts  &  Serg.  42G.  This  last 
case  is  where  the  mortgage  debt  had  been  paid  with  funds  of  which 
the  debtor  was  the  ce9tui  que  trusty  and  it  was  held  to  have  satis- 
fied the  security.  1  Ililliard  on  Mort.  460,  and  cases  cited. 

16.  There  is  no  doubt  some  difficulty  in  reducing  all  the  facts 
in  the  different  cases  reported  upon  this  point  to  the  same  principle. 
In  some  cases  the  same  fact  has  been  regarded  as  evidence  of  an 
intention  to  release  the  mortgage  security,  and  in  others  not.  In 
Fowler  vs.  Bu9h^  21  Pick.  R.  230,  where  the  mortgagee  demanded 
payment  of  the  first  instalment  upon  the  mortgage  to  enable  him 
to  sell  the  mortgage,  and  the  mortgagor  gave  a  negotiable  promis- 
sory note  for  the  amount  payable  in  four  months  to  enable  the 
creditor  to  raise  the  money  by  having  the  note  discounted  at  the 
bank,  and  the  first  instalment  was  accordingly  indorsed  as  satisfied, 
it  was  held  that  this  clearly  evidenced  an  intention  to  treat  the 
substituted  note  as  payment  of  the  mortgage  note,  the  mortgage 
having  been  assigned,  and  the  suit  brought  by  the  assignee,  the 
debtor  having  in  the  mean  time  become  insolvent,  and  the  note  for 
the  first  instalment  having  been  paid  by  the  indorsee,  who  now 
claimed  the  right  to  a  lien  upon  the  mortgage  security  for  his 
indemnity.  The  case  is  put  by  Shaw,  Ch.  J.,  expressly  upon  the 
ground  of  the  intention  of  the  parties  at  the  time  the  note  was 
given ;  distinguishing  it  from  other  cases,  of  a  similar  character, 
where  no  such  intention  was  manifested,  viz.  Davis  vs.  Mai/nard^ 
9  Mass.  R.  242 ;  Crane  vs.  March,  4  Pick.  R.  131 ;  Watkins  vs. 
Hill,  8  Pick.  R.  522 ;  Pomroy  vs.  Rice,  16  Pick.  R.  22.  And  in 
Bonham  vs.  Galloivay,  13  Illinois  R.  68,  it  seems  to  have  been 
considered  that  a  mortgage  to  secure  one  for  indorsing  the  note 
of  the  mortgagee,  conditioned  to  be  void  if  the  mortgagor  should 
satisfy  his  note,  by  renewal  or  otherwise,  which  he  did  by  renewing 
his  note  with  other  indorsers,  to  whom  the  mortgagee  assigned  the 
mortgage,  could  not  be  held  as  a  subsisting  security  for  such 
purpose.  This  case  seems  to  have  turned  upon  the  import  of  the 
condition.  And  where  the  mortgagee  takes  the  note  of  the  assignee 
of  the  mortgage  for  the  amount  due  upon  the  note  of  the  mortgagor 
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and  surrenders  the  latter,  it  will,  primd  facie^  be  regarded  as  pay-  " 
ment.    And  where  the  securities  described  in  the  condition  of  a 
mortgage  are  exchanged,  without  the  consent  of  others  jointly 
interested  in  the  security,  it  has  been  held  payment,  as  to  them. 
Van  Rensselaer  vs.  Akin,  22  Wendell  649. 

17.  But  as  we  have  before  said,  this  whole  class  of  cases  turns 
upon  the  intention  of  the  parties  as  evidenced  by  the  attending  ^ 
circumstances,  to  be  determined  as  matter  of  fact,  and  the  attending 
equities  of  others  incidentally  interested  in  having  the  incumbrance 
paid  off  or  kept  on  foot,  as  the  ca^e  may  be,  and  will  scarcely 
justify  a  more  extended  citation  of  cases  or  discussion  here.  It 
must  be  obvious  to  all,  from  what  we  have  already  shown,'  that  the 
registry  of  the  mortgage  can  only  be  relied  upon  to  the  extent  of  i 
furnishing  facts,  sufficient  to  put  the  parties  interested  in  learning 
the  state  of  the  title,  upon  inquiry  in  the  proper  direction,  and 
giving  such  a  clue  to  the  ultimate  facts  desired,  as  will  enable  them 
by  proper  diligence  to  ascertain  them.  And  some  of  the  states 
have  gone  so  far  as  to  hold  an  absolute  deed  in  fee  simple  given  to 
secure  a  debt,  as  a  valid  security,  as  to  third  parties,  even,  as  it 
unquestionably  is  in  regard  to  the  parties.  Marks  vs.  Pell,  1 
Johns.  Ch.  R.  69-4;  2  Greenleaf's  Cruise  67  and  note.  In  this 
note  the  subject  of  parol  defeasances  is  considerably  discussed  and 
many  of  the  cases  referred  to.  Most  of  the  cases  hold  such  deeds 
fraudulent  as  against  existing  creditors,  upon  the  ground  that  the  ^ 
transaction,  as  defined  in  the  deed,  is  not  the  same  which  actually 
occurred,  and  that  the  deed  is  therefore  colorable,  and  calculated  to 
mislead.  But  in  some  of  the  states  such  a  conveyance  is  held 
valid  even  as  to  creditors.  Wright  ys.  Bates,  13  Vt.  R.  341; 
Q-ibson  vs.  Seymour,  4  Vt.  R.  518.  And  since  it  is  now  firmly 
established^  in  most  of  the  American  states,  where  the  practice  of 
registration  generally  exists,  that  there  is  no  necessity  of  having 
the  registry  present  the  true  state  of  the  indebtedness,  as  it 
existed  at  the  date  of  the  mortgage,  and  subsequently,  there  seems 
no  valid  reason  why  a  security  for  debt,  created  by  way  of  an 
absolute  conveyance,  may  not  be  held  equally  valid,  as  to  creditors, 
that  it  is  between  the  parties.  A"^  "         "^^^     •  a 
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11.  The  far  more  important  question  is  now  to  be  considered, 
as  to  the  nature  and  validity  of  mortgages  to  secure  future  ad- 
vances. 

1.  The  idea  of  giving  security  in  advance  for  future  credits,  is 
one  of  very  early  origin  in  the  commercial  transactions  of  men.  The 
principle  of  retaining  the  thing  pledged  or  mortgaged,  not  only  until 
the  payment  of  the  specific  debt  created  at  the  time  of  the  transac- 

^  tion,  but  until  all  subsequent  indebtedness  was  cancelled,  is  distinctly 
recognised  in  the  Roman  Civil  Law.  Jackson,  J.,  in  Jarvis  vs. 
Rogers^  15  Mass.  R.  406, 407^  and  cases  cited.  Chancellor  Kent, 
4  Comm.  136,  n.  (a.)  thus  defines  the  Roman  Civil  Law  in  regard 
to  this  point:  "The  mortgage  could  be  held  as  security  for 
further  advances.  (Code  8,  27, 1.)"  «  The  mortgagee  was  allowed 
to  tack  subsequent  debts,  in  case  of  redemption,  though  this  was 
not  permitted  to  the  extent  of  impairing  the  rights  of  interme- 
diate incumbrances.  Dig.  20,  4,  3,  20,  4,  20;  Code  8,  27,  1." 
Hence,  it  may  fairly  be  presumed,  originated  the  English  law  of 
tacking  subsequent  indebtedness  to  an  existing  mortgage,  notwith- 
standing any  intervening  lien.  Mr.  Justice  Story  denies  that  being 
the  origin  of  the  English  law  upon  that  subject.  1  Eq.  J.  §  415,  and 
note  and  cases,  and  authorities  cited.  But  see  Powell  on  Mort. 
(by  Coventry)  vol.  2,  p.  454. 

2.  It  must  be  confessed  that  an  inspection  of  the  autho- 
rities referred  to,  which  have  fallen  in  our  way  without  much 
effort,  rather  tend  to  raise  the  doubt  insisted  upon  by  Mr. 
Justice  Story,  in  regard  to  the  English  law  of  tacking  exist- 
ing in  the  civil  law,  notwithstanding  the  preponderance  of 
modern  opinion,  that  by  the  civil  law  the  creditor  was  allowed  to 
retain  both  the  pignus  and  the  hypotheca  until  paid  all  the  debtor 
owed  him,  even  after  other  liens  had  expired,  without  notice  to  the 
first  mortgagee,  until  he  had  given  further  credit.    And  Doraat, 

'  B.  in.  Part  I.  Tit.  I.  Sect.  L  Art.  IV.,  lays  down  the  rule  in 
distinct  terms :  "  If  a  person,  foreseeing  that  in  a  short  time  he 
may  have  occasion  to  borrow  money,  obliges  himself,  beforehand, 
for  the  sum  which  he  shall  afterwards  borrow,  and  mortgages  his 
estate  for  this  loan  that  is  to  be  contracted,  the  mortgage  stipu- 
lated on  such  account  will  be  without  effect."    This  would  seem  to 
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favor  the  view,  that  by  the  civil  law  all  securities  expressed  to  be 
for  future  advances  were  held  invalid.  But  a  careful  examination 
of  the  authorities  quoted  by  Domat,  upon  this  point,  renders  it 
quite  evident  that  this  declaration  had  reference  only  to  the  time 
intervening  between  the  execution  of  the  mortgage  and  the  making 
of  the  advances,  and  that  the  rule  will  not  probably  apply  to  that 
period  even,  where  the  creditor  obliges  himself,  at  the  date  of  the 
mortgage,  to  make  the  advance  at  some  future  time  named ;  and 
this  does  not  vary  essentially  from  the  present  rule  of  equity 
jurisprudence  upon  the  subject  to  which  we  shall  have  occasion  to 
refer  hereafter. 

3.  But,  waiving  all  ihquiry  further  into  the  origin  of  the  rule, 
there  can  be  no  questi6n  the  right  does  exist,  in  the  English 
law,  for  a  third  mortgagee,  whose  debt  was  contracted  in  igno- 
rance of  the  second  mortgage,  by  purchasing  in  the  first  mortgage, 
to  insist  upon  the  payment  of  the  whole  sum  then  due  him,  before 
the  second  mortgagee  can  derive  any  benefit  from  the  mortgaged 
estate.  1  Story's  Eq.  J.  §  412 ;  Spenicer  vs.  Pearson,  24  Bcavan 
266.  This  is  allowed  upon  the  familiar  rule  of  equity  jurispru- 
dence, that  one  whose  equity  is  equal  may  stand  upon  his  superior 
legal  right,  without  any  interference  on  the  part  of  the  courts  of 
equity,  under  which  maxim  bond  fide  purchasers  of  an  estate, 
without  notice  of  any  defect  in  the  title,  may  defend  themselves 
against  any  such  defect,  when  discovered,  by  purchasing  in  any 
statute,  mortgage,  or  other  outstanding  incumbrance  upon  the 
estate ;  and  equity,  it  is  said,  will  act  upon  the  wise  policy  of  the 
common  law  of  protecting  and  guarding  lawful  possessions,  and 
strengthening  such  titles. 

4.  But  it  has  been  seriously  questioned,  and,  as  it  seems  to  us, 
not  without  reason,  whether  the  equities  are  entirely  equal  be- 
tween a  second  and  third  mortgagee,  both  of  whom  have  contracted 
their  debt  and  taken  their  security,  supposing  there  was  no 
incumbrance  on  the  estate  beyond  the  first  mortgage.  After  the 
fact  of  the  second  mortgage  is  made  known  to  the  third  mortgagee, 
it  seems  scarcely  fair  and  just  to  say  they  are  in  equal  position, 
in  an  equitable  point  of  light.    It  may  be  true  that  they  gave 
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credit  equally  to  the  same  property;  but  one  gave  such  credit 
rightfully,  and  the  other  not.  It  would  be  deemed  a  very  unjust 
statement  of  the  equities  of  two  persons,  one  of  whom  had  pur- 
chased goods  of  one  who  took  them  feloniously,  and  the  other  of 
the  true  owner,  to  say  they  stood  precisely  equal  in  an  equitable 
point  of  view.  The  most  which  can  fairly  be  said  in  favor  of 
tacking  is,  that  any  party  having  given  credit  in  good  faith  to  one 
professing  to  have  title  to  property,  and  upon  the  faith  of  such 
property,  must  be  said  to  stand  in  so  much  more  favorable  light 
than  if  he  had  known  of  the  defect  of  title,  that  he  may  bo 
allowed  to  protect  himself  by  purchasing  in  the  legal  title.  This 
shows  that  Lord  Hale's  term  of  tabula  ih  naufragtOy  a  plank  in 
a  shipwreck,  which  he  applied  to  the  fight  of  the  third  mort- 
gagee to  protect  himself  by  purchasing  in  the  first  mortgage, 
Marsh  vs.  Lee,  2  Ventris  337,  was  not  without  some  significance. 
The  rule  must  have  originated  more  in  the  disproportionate  defe- 
rence paid  to  legal  estates  above  mere  equitable  ones,  than  in  any 
belief  of  the  equities  being  equal. 

6.  It  seems  to  be  well  settled  that  if  the  third  mortgagee  knew 
^  of  the  second  mortgage,  at  the  time  he  gave  credit,  he  cannot  be 
allowed  to  tack  his  mortgage  to  the  first ;  for  in  such  case  there 
is  no  pretence  for  saying  that  the  equities  are  equal.  Toulmin  vs. 
Steere,  3  Mer.  R.  211 ;  Lacet/  vs.  Ivc/le,  2  Phillips'  Ch.  R.  413. 
Nor  can  a  judgment-creditor,  or  any  other  not  having  given 
credit  expressly  to  the  land,  at  the  time  of  contracting  his  debt, 
be  allowed  to  tack  his  lien  to  a  prior  legal  estate,  so  as  to  exclude 
an  intervening  incumbrance.  Brace  vs.  The  Duchess  of  Marlho- 
roughy  2  P.  Wms.  491,  495;  Lord  Eldon,  Chancellor,  in  Ez 
parte  Knottj  11  Vescy  617.  The  cases  are  numerous,  and  the 
discussions  almost  endless,  in  the  English  Equity  Reports,  in 
regard  to  the  difierent  circumstances  under  which  a  creditor  may 
be  said  to  have  such  degree  of  equity  as  to  be  permitted  to  tack 
his  debt  to  an  outstanding  legal  estate.  But  as  the  law  has  never 
prevailed  in  the  United  States,  and  is  in  no  just  sense  allowable 
where  a  law  for  the  registration  of  land  titles  exists,  it  will  not  be 
important  to  consider  the  subject  further,  it  having  been  examined 
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thus  far  chiefly  on  account  of  its  analogy  to,  and  its  bearing  upon 
mortgages  for  securing  future  advances.  Grant  vs,  Z7.  S,  Bank^ 

1  Caine's  Cas.  in  Error  112 ;  Parkut  vs.  Alexander^  1  Johns.  Ch. 
R.  399 ;  Story's  Eq.  Jur.  §  419,  and  note  and  cases  cited. 

6.  Contracts  for  future  advances  are  sometimes  made  part  of 
the  security  given  for  their  payment ;  and  in  such  cases  the  mort- 
gages are  the  same,  to  all  intents,  as  if  the  consideration  of  the 
indebtedness  had  been*  paid  at  the  time  the  contract  for  their 
payment  was  given.  No  future  incumbrance  upon  the  same  estate 
can  interpose,  so  as  to  postpone  the  security  of  the  first  mortgage, 
and  the  mortgagee  may  make  the  advances  stipulated  even  after 
notice  of  a  later  mortgage.  Crane  vs.  Deming^  7  Conn.  R.  387 ; 
Moroney'%  Appeal^  3  Am.  Law  Reg.  169  ;  Tcr  Hoven  vs.  Kerns^ 

2  Barr  86 ;  Parmentier  vs.  Gillespie,  9  Barr  R.  86.  It  seems  to 
be  requisite  that  such  contract  to  make  future  advances  to  enable 
the  mortgagee  to  persist  in  making  them,  after  an  intervening 
incumbrance,  should  form  a  'constituent  part  of  the  original  con-  *' 
tract,  and  bind  both  parties,  the  one  to  make  and  the  other  to 
accept  such  advances.  But  it  is  not  requisite  that  it  should  all 
be  expressed  in  one  instrument.  It  will  have  the  same  force  if 
the  covenant  to  make  such  future  advances  be  contained  in  a 
separate  instrument.  Brightly  Eq.  Jur.  289 ;  Moroney'i  Appeal,  3 
Am.  Law  Reg.  169. 

7.  The  most  important  class  of  mortgages  to  secure  future 
advances,  is  where  the  future  advances  contemplated,  at  the  time 
of  giving  the  security,,  and  expected  by  both  parties  to  be  made, 
provided  there  is  no  change  of  circumstances  or  of  credit ;  but, 
where  nevertheless  it  is  optional  with  both  parties,  to  put  an  end  to 
the  dealings  at  any  moment,  sometimes  by  definite  notice  to  that 
efifect,  and  sometimes  by  simple  refusal  to  continue  the  dealings. 
This  class  embraces  by  far  the'  greater  number  of  cases  coming 
under*  this  general  denomination  of  mortgages  to  secure  future 
advances,  and  partially  covers  the  entire  ground  which  is  practi- 
cally important,  in  a  commercial  point  of  view.  For  contracts, 
wher6  the  mortgagee  binds  himself  absolutely  to  make  future 
advances,  are  not  common  in  practice,  and  not  different  in  principle, 
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from  those  where  the  advance  is  made  at  the  date  of  the  mortgage. 
And  these  few  contracts,  where  the  mortgagee,  not  contemplating 
at  the  time  an^  further  transactions  with  the  mortgagor,  inserts  a 
clause,  to  save  all  possible  contingencies,  to  cover  any  accidental 
future  advances,  is  not  very  different  from  a  second  mortgage, 
and,  there  is,  perhaps,  no  unreasonableness  in  treating  this  class 
of  contracts,  in  the  same  way  we  do  those  which  are  wholly  inde- 
pendent, making  the  registry  of  any  intervening  incumbrance 
notice  to  the  first  mortgagee.  But  we  shall  again  advert  to  the 
question  of  notice. 

8.  But  the  numerous  class  of  cases  of  dealings  with  banks 
and  bankers,  and  guarantors  and  indorsers,  and  the  like,  where 
extensive  and  hazardous  credits  are  being  constantly  given,  from 
day  to  day  and  hour  to  hour,  where  it  is  just  and  equitable  that 
security  should  be  given,  to  cover  future  transactions,  are  of  great 
interest  to  business,  and  especially  commercial  men,  and  they  are 
not  entirely  free  from  difficulty.  Hehce,  within  the  last  two  years, 
in  England  especially,  questions  connected  with  transactions  of  this 
character  have  been  more  discussed,  than  for  many  years  preceding. 
Many  of  the  cases  connected  with  these  questions  have  not  been 
republished  in  this  country,  indeed  very  few  of  them  have  been, 
in  any  such  form  as  to  be  accessible  to  the  profession  generally. 
We  shall  therefore,  make  no  apology,  for  giving  a  somewhat 
detailed  analysis  of  the  recent  English  decisions,  and  of  the 
American  cases  bearing  upon  the  points  discussed,  being  persuaded 
that  it  cannot  fail  to  be  of  more  practical  use  to  the  profession, 
than  anything  else  we  could  give  them,  just  at  this  time. 

9.  The  case  of  Gordon  vs.  Graham^  2  Eq.  Cas.  Ab.  598,  pi.  16, 
S.  C.  7  Yiner^s  Ab.  52  E,  was  the  leading  case  in  the  English  books, 
in  regard  to  the  right  of  the  first  mortgagee  who  bad  taken  his 
mortgage  to  secure  future  advances,  to  continue  to  make  such 
advances  with  safety,  notwithstanding  he  might  make  them  after 
full  notice  of  an  intervening  incumbrance.  There  can  be  no  ques- 
tion the  reports  of  the  case  declare  that  Lord  Cowper,  the  Chan- 
cellor, distinctly  decided  in  that  case,  that  if  the  second  mortgagee, 
at  the  time  of  taking  his  mortgage,  had  notice  of  the  prior  mort- 
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gage  being  taken  to  secure  future  advances,  he  was  acting  in  bad 
faith  towards  the  first  mortgagee,  in  attempting  to  defeat  the  full 
effect  of  his  security,  by  taking  another  mortgage ;  and  that  he  ^ 
should  therefore  be  postponed.  But  where  the  second  mortgagee .  ^ 
took  his  security,  without  knowledge  of  the  prior  mortgage,  and 
gavd  notice  to  the  first  mortgagee  of  the  existence  of  his  mortgage,  ' 
the  first  mortgagee  would  be  bound  to  respect  such  security  there- 
after. This  was  in  accordance  with  the  literal  import  of  the  first 
mortgage,  and  in  analogy  to  the  decisions  of  the  English  Equity 
Courts,  in  regard  to  the  right  of  taking  subordinate  incumbrances. 
And  it  is  generally  laid  down  in  the  English  treatises  upon  the 
subject,  as  the  settled  rule  of  law.  But  it  had  been  questioned  by 
Mr.  Coventry,  in  his  edition  of  Powell  on  Mortgages,  1822,  and 
by  Lord  St.  Leonards,  Chancellor  of  Ireland,  in  Blunden  vs. 
Desarty  2  Pru.  &  W.  431,  and  by  others,  and  especially  by  the 
American  Courts.  But  it  maintained  its  groundtin  England  until 
a  very  late  period. 

10.  But  when  the  principle  of  the  decision  came  to  be  critically 
examined  by  counsel  and  by  the  Master  of  the  Rolls,  in  Shaw  vs. 
Neal,  20  Beavan  167 ;  S.  C.  on  appeal,  6  H.  of  Lds.  Cas.  581,  the 
rule  was  pointedly  dissented  from  by  Sir  John  Romilly,  M.  R., 
but*  the  case  was  finally  disposed  of  without  distinctly  overruling 
the  case  of  Gordon  vs.  Orahuniy  although  it  has  sometimes  been 
asserted,  that  the  case  of  Gordon  vs.  Graham  was  distinctly  over- 
ruled in  Shaw  vs.  Neal  by  the  House  of  Lords.  See  Lord  Camp- 
bell, Chancellor,  in  House  of  Lords ;  Hopkinaon  vs.  Rolty  7  Jur. 
N.  S.  1212,  May  1861. 

11.  But  the  case  of  Gordon  vs.  Graham^  came  again  under 
review  in  the  case  of  Rolt  vs.  Hopkinsonj  25  Beavan  461,  and  was 
distinctly  dissented  from^by  the  learned  judge  Sir  John  Romilly, 
M.  R.,  although  not  formally  overruled.  But  when  this  case  came 
before  the  Lord  Chancellor,  on  appeal,  that  learned  judge  (Lord 
Chelmsford),  deemed  it  necessary  to  examine  the  foundation  of 
its  authority,  and  it  was  distinctly  overruled:  4  Jur.  N.  S.  1119; 
S.  C.  3  De  Gex  &  Jones  177,  as  far  as  any  case  can  be  said  to  be 
overruled,  by  any  court  not  of  the  last  resort..  This  case  was 
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carried  by  appeal  before  the  House  of  Lords,  and  after  a  labored 
examination  of  the  Registrar's  office,  that  court  came  to  the  conclu- 
ston,  that  O-ardon  vs.  Oraham  was  not  correctly  reported,  and 
that  if  it  was,  it  could  not  be  maintained  as  sound  law,  and  was, 
therefore,  formally  overruled  by  the  court  of  final  jurisdiction. 
Lord  Cranworth  dissenting. 

V  12.  It  is  not  important  now  to  inquire  into  the  grounds  of  this 
last  decision,  since  it  conforms  substantially,  to  what  had  long 
been  the  American  rule  upon  the  subject.  It  goes  mainly  upon 
the  ground,  that  where  there  is  no  binding  contract,  in  regard  to 
such  future  advances  on  the  part  of  the  mortgagee,  the  whole 
^  matter  rests  merely  in  negotiation,  and  continues  optional  with 
both  parties,  until  the  advances  are  actually  made.  The  security 
as  to  such  future  advances,  consequently  has  no  binding  force, 
and  no  vitality  or  validity,  until  the  advances  are  made.  It  is 
very  obvious,  therefore,  that  as  the  debtor  has  the  election  whether 
he  will  accept  any  further  advances,  there  can  be  no  obligation  on 
his  part  not  to  negbtiate  with  other  parties  for  such  advances  upon 
the  further  credit  of  a  mortgage  upon  the  same  estate.  He  must 
do  this  if  the  first  mortgagee  declines  to  make  them,  and  he  may 
do  it,  if  for  any  reason  he  prefers  to  transfer  his  account  to 
another  house.  And  if  the  mortgagor  has  this  election,  there  can 
be  no  wrong  in  a  party,  to  whom  he  applies  to  make  such  further 

'  advances,  upon  the  credit  of  the  mortgagor's  remaining  interest 
in  the  estate  doing  so.  The  application  to  the  second  mortgagee 
is  a  virtual  election  on  the  part  of  the  mortgagor,  to  nullify  the 
optional  portion  of  the  first  mortgage,  as  to  further  advances. 

13.  But  after  this  is  done,  and  the  estate,  in  good  faith,  pledged 
to  a  subsequent  mortgagee  for  such  further  advances,  and  all  this 

^is  made  known  to  the  first  mortgagee,  it^  can  be  nothing  short  of 
bad  faith,  for  him  then  to  allow  a  further  credit  to  the  mortgagor, 
if  he  does  it  with  the  purpose  of  compelling  payment  out  of  the 
estate,  at  the  expense  of  the  second  mortgagee:  M' Daniels  vs. 
Oolvin,  16  Vert.  R.  800. 

14.  The  most  important  remaining  inquiry  is  in  regard  to  the 
extent,  and  kind  of  notice  of  the  subsequent  mortgage,  which  it  is 
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requisite  the  first  mortgagee  should  have,  in  order  to  postpone  bis 
further  advances  to  such  intervening  security.  As  a  general  rule, 
it  has  been  considered  thftt  the  registry  of  the  second  mortgage, 
will  only  be  notice  of  its  contents  to/ieture  purchasers  and  incum- 
brancers, and  not  to  prior  incumbrancers,  thus  operating  forward 
and  not  backward.  This  is  highly  reasonable,  if  we  apply  it  only 
to  such  past  transactions  as  are  not  likely  to  direct  the  attention 
of  the  party  to  the  registry.  And  that  is  the  case  where  the 
future  advances  are  contemplated  to  be  made,  from  day  to  day, 
and  hour  to  hour,  and  involve  a  continuous  dealing,  as  with 
bankers,  and  brokers,  where  the  balance  is  constantly  changing. 
The  requirement  that  one  should,  under  such  circumstances,  con- 
stantly watch  the  registry,  or  act  at  his  peril,  would  tend  to  render 
such  continuing  security  of  little  avail.  But  where  the  clause  forf 
securing  future  advances  is  inserted,  as  a  mere  safeguard,  and 
with  no  present  expectation  of  the  parties  that  it  will  be  acted 
upon,  and  the  parties  do  subsequently  negotiate  a  further  distinct 
loan,  there  seems  no  hardship,  in  requiring  the  first  mortgagee  to 
examine  the  registry,  before  he  make  such  further  loan.  Accord- 
ingly, we  find  the  law  established  in  some  of  the  states,  that  the 
registry  is  full  notice  to  the  first  mortgagee,  not  to  make  further 
advances  under  his  mortgage :  Spader  vs.  Latdler^  17  Ohio  R.  371 ; 
Ter  Hoven  vs.  Kems^  2  Barr  96;  Parmentier  vs.  QiUespie, 
9  Barr  86. 

15.  But  the  general  view  of  the  American  courts,  and  the  uni- 
form declaration  of  the  English  courts,  as  far  as  we  know,  is,  that 
nothing  short  of  notice  in  fact  will  have  this  efiect.  It  is  expressed 
under  various  forms  of  language,  but  the  result  of  the  whole  is,, 
that  if  the  first  mortgagee  have  knowledge  of  the  existence  of  a 
second  mortgage  upon  the  estate,  he  cannot  give  further  credit 
upon  his  prior  mortgage,  provided  it  is  entirely  optional  with  him, 
whether  to  make  further  advances  or  not  This  has  been  often 
declared  by  judges  and  text  writers,  and  may  now  be  regarded  as 
settled  law,  notwithstanding  an  occasional  case  seems  to  require 
something  more.  In  McDanieU  vs.  Oolvin^  16  Yt.  R.  800,  it 
seems  to  be  required  that  the  second  mortgagee  should  give  express 
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and  formal  notice  of  his  incnnbrance,  bj  way  of  admonition  to  the 
first  mortgagee  not  to  deal  further  upon  the  credit  of  his  security. 
'  But  this  subject  was  a  good  deal  examined,  and  considered  by  that 
court,  when  the  late  case  of  Hubbard*8  Estate  vs.  Converse,  supra^ 
was  before  them,  and  although  the  court  decided  that  case  upon 
the  ground  that  the  successive  discounts  were  mere  renewals  of  the 
original  gross  sum  of  925)000  named  in  the  mortgage  as  a  standing 
security,  and  although  it  is  intimated  in  the  rescript  filed  by  the 
court,  at  the  time  of  entering  up  judgment,  that  a  majority  of  the 
court  were  not  prepared  to^  depart  from  the  rule  laid  down  in 
McDaniels  vs.  Coining  as  the  law  of  that  state,  it  having  been  so 
long  received  and  acted  upon  as  the  settled  law  of  the  state,  it  is 
nevertheless  clearly  shown  in  the  same  rescript,  by  the  judge 
delivering  the  opinion  of  the  court,  that  all  which  the  law  requires 
in  such  cases  is,  that  the  first  mortgagee,  before  he  gives  the 
(  Credit,  should  have  had  a  distinct  knowledge  of  the  existence  of 
the  intervening  incumbrance ;  and  that  it  is  not  material  how  this 
knowledge  is  acquired,  provided  it  be  in  such  a  way  as  to  gain 
confidence  with  the  first  mortgagee,  as  being  authentic. 

16.  It  scarcely  seems  necessary  to  occupy  much  space  upon 
this  point.  With  the  exception  of  the  case  of  McDaniels  vs. 
Colviriy  supra,  the  current  of  authority  seems  to  be  all  one  way. 
Mr.  Chief  Justice  Marshall,  in  Shirras  vs.  Craig^  supra,  uses 
the  language  "actual  notice  brought  home  to  the  party."  In 
Truscott  vs.  King,  6  Barb.  S.  C.  346,  the  form  of  language  is, 
«  actual  notice  of  the  second  mortgage."  In  Fi^e  vs.  The  Bank 
of  Illinois,  11  Illinois  R.  381,  the  notice  to  the  first  mortgagee 
was  from  the  accident  of  his  being  the  public  ofiicer/or  his  assistant, 
who  made  the  registry  of  the  second  mortgage.  In  Craig  vs. 
Tappin,  2  Sanf.^h.  R.  78,  the  first  mortgagee  was  apprised  of  the 
mortgagor's  intention  soon  to  execute  a  mortgage  to  the  second 
mortgagee,  and  the  court  held  that  sufiicient  notice,  as  to  all 
advances  made  after  the  actual  execution  of  the  second  mortgage. 
In  Stuyvesant  vs.  Hall,  2  Barb.  Ch.  R.  159,  the  requisite  notice 
to  aifect  one  with  fraud  in  equity  is  thus  defined :  His  conscience 
is  not  affected  unless  he  is  informed  of  the  existence  of  the  facts 
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upon  which  the  equitable  right  depended,  or  had  sufficient  notice 
to  put  him  on  inquiry."  And  in  Mtmtefiore  vs.  Broumey  7  House 
Lds.  Caa.  269,  the  matter  is  thus  defined :  One  is  affected  with 
notice  of  a  fact  which  he  might  have  learned  on  such  inquiry  as 
all  prudent'  men  would  naturally  make  in  a  question  where  they 
were  personally  interested.*'  And  in  New  York,  where  equitable 
rights  take  precedence  from  their  date,  if  notified  before  action  - 
brought,  Chancellor  Kent  uses  this  language,  in  regard  to  the 
present  question,  Brinkerhoff  vs.  Marvin^  5  Johns.  Ch.  R.  326,  327 : 

Where  a  subsequent  judgment  or  mortgage  intervened,  further 
advances,  after  that  period^  could  not  be  covered.'*  The  italics 
are  in  the  original,  and  would  seem  to  indicate  an  opinion  that 
such  an  equity  must  operate  from  its  date.  The  learned  Chancellor 
uses  similar  language  in  4  Comm.  175,  176 ;  Jame%  vs.  Johmony  6 
Johns.  Ch.  R.  417,  432.  We  prefer  to  say,  that  in  all  cases,  and 
this  is  no  exception,  third  parties  are  bound  to  respect  an  equity 
from  the  moment  they  have  such  knowledge  of  its  existence  as  to 
create  belief.  See  Sir  John  Romilly's  opinion  in  Roll  vs.  Hop- 
kinson,  25  Beavan  461.  The  text  writers  have  adopted  similar 
forms  of  expression.  The  case  of  McDanieh  vs.  Colvin  stands 
quite  alone  in  its  requirements  in  regard  to  notice,  and  was  influ- 
enced, no  doubt,  mainly,  at  the  time  the  decision  was  made,  by  a 
consideration  of  the  rule  laid  down  in  Gordon  vs.  Grahaniy  and 
the  extreme  caution  of  Chief  Justice  Williams,  in  defining  the 
requisite  notice,  unquestionably  resulted  from  his  desire  to  lay 
down  an  unexceptionable  qualification  of  that  case.  But  since 
that  case  lias  been  abandoned  in  England,  there  seems  no  necessity, 
and  no.propriety,  in  following  those  extreme  safeguards  laid  down 
to  bridge  that  case  over. 

We  trust  we  have  been  able  to  make  ourselves  understood  in 
the  foregoing  exposition  of  the  principles  and  authorities  connected 
with  the  registry  of  mortgages  and  the  true  limit  of  securities  for 
future  advances.  And  if  we  have  been  able  to  accomplish  that,  it 
is  all  which  we  purposed  in  the  outset.  I.  F.  R. 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Judicial  Court  of  Maine — County  of  York* 

NATHANIEL  LEACH,  ADM'K,  IN  ERROR,  VB.  MARY  MARSH. 

A  judgment  reeoyered  on  dffatdt^  against  a  person  admitted  to  haye  been  non 
compos  mentis  at  the  time  of  the  proceedings  in  the  case,  will  be  reyersed  on  a 
writ  of  error  brought  by  his  administrator  alter  his  decease. 

Actions  brought  against  persons  non  compos  for  necessaries,  it  seems^  constitute  an 
exception ;  but,  in  such  case,  the  defendant  in  error  should  plead  the  fact  in  bar 

'  of  the  suit. 

The  case  of  a  judgment  on  defauU^  against  a  person  ctdmitied  to  haye  been  non  com- 
poSf  is  to  be  distinguished  from  such  cases  as  King  ys.  Robinson^  83  Maine  114, 
where  the  fact  of  unsoundness  of  mind  was  not  admitted,  and  the  defendant 
appeared  by  attorney,  and  judgment  was  rendered  upon  a  trial  and  yerdiot. 

It  would  be  manifestly  unjust  to  render  judgment  against  a  party  or  his  estate, 
when  he  had  no  capacity  to  take  care  of  his  own  affairs  or  to  employ  another 
to  do  it. 

Writ  of  error.    On  report  by  Appleton,  J. 

Mary  Marsh  brought  an  action  against  Asa  Leach,  December  6, 
1854 ;  the  writ  was  returned  as  served  by  leaving  a  summons  at 
the  last  and  usual  place  of  abode"  of  the  defendant,  and  real  estate 
attached ;  and,  at  January  term,  1855,  the  defendant  not  appearing, 
a  default  was  entered,  and  judgment  was  given  for  the  plaintiff  for 
$844.26,  and  costs  of  suit.  Execution  was  issued,  and  extended 
by  levy  on  the  real  estate  of  Leach. 

Asa  Leach  having  deceased,  the  plaintiff  in  error,  appointed 
administrator  on  the  estate  of  the  deceased,  sued  out  this  writ  of 
error  against  the  said  Mary  Marsh,  September  14,  1867,  praying 
that  the  former  judgment  in  her  favor  may  be  reversed,  and 
assigning  the  following  errors : — 

1,  2  and  8.  Want  of  notice  and  insufficient  service  on  the  de- 
ceased. 4.  "  The  said  Asa  Leach,  at  the  time  that  the  oflBcer's 
return  of  service  of  said  writ  upon  said  Asa  Leach  purports  to 
have  been  made,  and  for  a  long  time  before  that  date,  and  from 
that  time  until  his  decease,  after  the  rendition  of  said  judgment, 
ifas  non  compos  mentiSy  and  incapable  of  taking  care  of  himself  and 
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of  managing  his  business  affairs/'  5.  "No  guardian  ad  litem  was 
appointed  by  the  Court  for  said  Asa  Leach,  he  being  at  that  time 
non  compos  mentisj  and  having  no  guardian."  6.  The  judgment 
was  obtained  bj  collusion  and  fraud.  7.  Asa  Leach  did  not  at  the 
time  owe  Mary  Marsh  anything.  8.  By  the  rendition  of  said 
judgment,  great  injustice  was  done,  &c. 

The  defendant,  in  her  answer,  traversed  the  first,  second,  third, 
and  sixth  assignments  of  error,  but  pleaded  to  the  fourth,  fifth, 
seventh,  and  eighth  specifications,  that  there  was  no  error,  either 
in  the  record  and  proceedings  aforesaid,  or  in  giving  the  judgment 
aforesaid,**  &c. 

It  was  admitted  that"  Asa  Leach  was  non  compos  mentis^  as 
alleged  in  the  writ  of  error,  and  that  the  plaintiff  was  duly  appointed 
administrator  of  said  Asa  Leach,  May  5,  1856. 

The  depositions  of  Ezra  Fairfield  and  John  B.  Fairfield,  intro- 
duced by  the  plaintiff,  tended  to  prove  that  the  deceased  was  non 
compos  mentis  from  about  1851  to  his  death. 

It  was  agreed  that  the  full  Court  should  render  such  judgment 
as  the  law  and  facts  authorize. 

a.  E,  BoumCj  Jr.^  for  the  plaintiff,  argued  elaborately  the  several 
points  presented  by  the 'assignment  of  errors;  but  the  case  was 
decided  mainly  with  reference  to  the  fourth  specification. 

The  question  whether  a  judgment  rendered  against  a  person 
indane  or  non  compos  mentis  at  the  time  of  the  service  of  the  writ 
upon  him  is  erroneous  has  never  been  raised  in  this  State ;  but  many 
analogous  cases  are  found  in  the  Keports. 

In  Mansfield  vs.  Mansfield^  13  Mass.  412,  which  was  a  libel  for 
divorce,  the  respondent  was  defaulted ;  but,  on  suggestion  to  the 
Court  that  he  had  become  insane,  the  default  was  taken  off,  and 
further  proceedings  stayed  until  a  guardian  was  appointed. 

A  judgment  recovered  against  a  person  out  of  the  State,  without 
actual  notice,  will  be  reversed  on. error.  Blanchard  vs.  Wildes^  1 
Mass.  341 ;  Smith  vs.  Rice^  11  Mass.  307 ;  Thatcher  vs.  Miller^ 
11  Mass.  413 ;  Same  vs.  Same,  13  Mass.  270 ;  Wilton  Manvf,  Co, 
vs.  Woodman^  32  Maine  185 ;  Galusha  vs.  Cobleigh,  13  N.  H.  79. 

A  party  having  a  right  to  appeal,  but,  without  negligence  on  his 
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part,  unable  to  avail  himself  of  his  right,  is  entitled  to  a  writ  of 
error.  Monk  vs.  Chiildj  3  Met.  873 ;  Skepwith  vs.  Hilly  2  Mass. 
35 ;  Keen  vs.  Turner^  13  Mass.  265 ;  Gay  vs.  Richardion,  18 
Pick.  418. 

Other  grounds  of  reversal  of  judgment  on  account  of  incapacity 
to  defend,  are  the  death  of  one  of  the  parties  after  suit  commenced, 
the  infancy  of  a  party  having  no  guardian,  or  coverture  of  a  party 
without  the  joinder  of  the  husband.  2  Tidd's  Practice  1033 ;  3 
Black.  Com.  406,  note  4 ;  Smith  vs.  Rhodea,  29  Maine  360. 

These  authorities  are  based  on  the  ground  that  the  defendant  has 
been  barred  of  the  opportunity  to  make  a  defence,  either  from  want 
of  notice  or  incapacity  to  defend.  Do  not  the  same  reasons  apply 
with  equal  force  to  the  case  of  a  person  non  compoa  mentis  ?  Mit- 
chell vs.  Kingman,  5  Pick.  434. 

The  Court  in  this  State,  although  the  question  has  not  been 
distinctly  decided,  has  repeatedly  intimated  that  error  is  the  proper 
remedy  in  the  case  of  a  judgment  recovered  against  a  person  so 
incapacitated.  Smith  vs.  JRhodeSj  before  cited;  McArthur  vs. 
Starrety  43  Maine  435. 

In  the  case  of  King  vs.  Robinson^  33  Maine  114,  relied  upon 
by  the  defendant  in  error,  although  King  was  non  compoa,  and  no 
guardian  was  or  had  been  appointed  for  him,  yet' he  appeared  by 
attorney,  a  hearing  was  had,  and  a  verdict  was  rendered  against 
him.  The  Court  decided  that,  as  he  was  represented  in  Court  by 
his  attorney,  the  judgment  ought  not  to  be  reversed.  King  had 
counsel,  and  his  counsel  did  not  request  the  appointment  of  a 
guardian.  The  Court,  therefore,  decided  against  him.  The  deci- 
sion is  not  a  precedent  for  a  case  so  unlike  as  the  civise  at  bar. 

It  is  true  there  are  incidental  remarks,  in  the  opinion  delivered 
by  C.  J.  Shbplby,  which  were  not  called  for  by  the  case,  nor 
sustained  by  the  authorities  cited,  some  of  which,  however,  are 
English  cases  decided  on  extremely  arbitrary  and  anti-republican 
principles,  and  others  are  New  Yoyk  cases  based  on  the  old  English 
authorities. 

In  a  case  of  this  kind,  a  writ  of  error  is  the  most  efficient  and 
direct,  as  well  as  the  least  expensive  process  to  obtain  justice. 
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Arnold  tb.  TourteUotj  13  Pick.  172 ;  Eart  vs.  ffuekimj  5  Mass. 
260 ;  Blanehard  vs.  WUdCy  1  Mass.  841 ;  Wilton  Manufacturing 
Co.  vs.  Byllery  ^  Maine  431. 

Goodwin  and  Fale9y  for  the  defendant  in  error,  after  arguing  the 
1st,  2d,  3d^  6th,  7th,  and  8th  specifications  of  error,  contended, . 
with  regard  to  the  4th  and  5th,  that  the  mere  fact  that  a  party 
defendant  was  non  compos  mentis  is  no  error.  It  has  never  been 
decided  that  proceedings  may  not  be  instituted,'  and  prosecuted  to 
final  judgment,  against  a  person  who  has  become  non  compos. 
King  vs.  Robinson^  33  Maine  114. 

The  5th  specification  is  void  for  uncertainty.  Even  brief  state- 
ments must  contain  specifications  stated  with  certainty  and  precision 
to  a  common  intent.  Washburne  vs.  Mosely^  22  Maine  160 ;  Nel- 
son vs.  Swan^  13  Johns.  483 ;  1  Ghitty's  Pleadings  398 ;  Eustis  vs. 
Kidder,  26  Maine  97. 

The  counsel  for  the  plaintiff  allege  a  distinction  between  this 
case  and  that  of  King  vs.  Robinson,  on  the  ground  that  in  that  case 
there  was  an  appearance  by  attorney,  and  a  trial,  whereas  here 
there  was  a  default.  Yet  he  has  not  assigned  that  fact  for  error. 
The  defendant  was  duly  notified  of  the  pendency  of  the  suit,  and 
failed  to  appear.  The  Court  entered  a  default,  pursuant  to  the 
statute,  c.  82,  §  2. 

If  by  such  default  injustice  was  done  to  the  defendant,  he  can 
on  petition  have  a  review ;  but  there  can  be  no  error  in  following 
the  provisions  of  the  statute. 

The  mere  fact  that  a  defendant  is  non  compos  mentis,  at  the 
service  of  the  process  or  when  judgment  is  rendered,  is  no  defence ; 
for,  at  law  and  in  equity,  a  contract  or  liability  assumed  by  him 
while  of  sound  mind  may  be  enforced  against  him  when  he  is  of 
unsound  mind.  King  vs.  Robinson,  before  cited ;  ffix  vs.  IVhit- 
more,  4  Met.  545 ;  White  vs.  Palmer,  4  Mass.  14T ;  Hathaway  vs. 
Clark,  5  Pick.  490. 

The  opinion  of  the  Court  was  drawn  up  by 
GooDENOW,  J. — This  is  a  writ  of  error,  dated  September  14, 
1857,  to  reverse  a  judgment  rendered  by  this  Court  on  the  25th 
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day  of  January,  1855,  on  default^  against  the  plaintiff's  intestate. 
The  officer  returned  an  attachment  of  real  estate,  and  that  he 
made  service  on  the  defendant  "  by  leaving  a  summons  at  his  last 
and  usual  place  of  abode,"  &c. 

The  fourth  error  assigned  is,  that — "  The  said  Asa  Leach,  at  the 
time  that  the  officer's  return  of  service  of  said  writ  upon  said  Asa 
Leach  purports  to  have  been  made,  and  for  a  long  time  before  that 
date,  and  from  that  time  until  his  decease  after  the  rendition  of 
said  judgment,  was  non  compos  mentiSf  and  incapable  of  taking 
care  of  himself,  and  of  managing  his  business  affairs."  To  this 
assignment  of  error,  the  defendant  pleads  '^m  nullo  est  erratum^'* 
which  plea  is  a  confession  of  all  errors  in  facts  which  are  well 
assigned.  The  depositions  in  the  case  prove  the  fact,  and  it  is 
expressly  admitted,  that  the  plaintiff's  intestate  at  the  times  when, 
&c.,  was  non  compos  mentis^  as  alleged  in  the  writ.  Is  this  such  an 
error  as  requires  us  to  reverse  the  judgment  ?  It  is  a  fundamental 
principle,  in  all  good  governments,  that  no  man  shall  be  condemned, 
civilly  or  criminally,  without  first  having  had  an  opportunity  to  be 
heard  in  his  defence.  Saint  Paul  was  exceedingly  happy  to  have 
an  opportunity  to  answer  for  himself,  touching  the  things  whereof 
he  was  accused  by  the  Jews,  and  it  would  have  been  a  great  loss 
to  the  world  if  he  had  been  deprived  of  it. 

This  is  an  error  not  appearing  on  the  face  of  the  record.  It  is 
an  error  of  fact^  if  error  it  is. 

"  But  a  reversal  may  take  place  for  errors  of  fact,  as  when  the 
defendant  was  a  maniac,  or  non  compos  mentis^  being  legally 
incapable  of  making  a  defence,  or  when  he  was  absent  from  the 
State,  and  had  no  actual  notice  of  the  suit,  and  was  defaulted  and 
judgment  rendered  at  the  first  term,  without  a  continuance  as  the 
statute  requires."  Smith  vs.  Rhodes^  29  Maine  361,  and  cases 
there  cited. 

In  Mitchell  et  al.  vs.  Kingman^  5  Pick.  431,  it  was  held  that  a 
person  may  plead  that  he  was  non  compos  mentiSy  or  show  it  in 
evidence  under  the  general  issue,  in  avoidance  of  his  contract.  In 
Seaver  vs.  PhelpSy  11  Pick.  304,  the  doctrine  of  the  above  case 
has  been  again  declared  to  be  sound,  and  the  established  law  of 


LEACH  T8.  MARSH. 


2T 


Massachusetts,  notwithstanding  some  recent  decisions  in  England, 
which  seem  to  hold  a  different  doctrine.  In  Grant  vs.  Thompsanj 
4  Conn.  204,  the  defence  of  insanity  was  admitted  to  an  action  on 
a  promissory  note. 

In  SeaverYB.  Phelps^  Wilde,  J.,  says, — It  is  sometimes  difficult 
to  determine  what  constitutes  insanity,  and  to  distinguish  between 
that  and  great  weakness  of  understanding.  The  boundary  between 
them  may  be  very  narrow,  and,  in  fact,  often  is,  although  the  legal 
consequences  and  provisions  attached  to  the  one  and  the  other 
respectively  are  widely  different.  In  the  present  case,  however, 
this  point  is  settled  by  the  verdict,  and  no  question  is  made  respecting 
it.*'  The  same  point  is  settled  in  the  case  at  bar.  The  fairness 
of  the  defendant's  conduct,  if  fair  it  was,  cannot  supply  the  want 
of  capacity  in  the  plaintiff's  intestate. 

While  the  courts  have  power  to  protect  the  property  of  a  defend- 
ant who  is  temporarily  absent  from  the  State,  against  a  suit  of  which 
he  has  not  had  notice,  if  they  have  no  power  to  protect  the  pro- 
perty of  an  insane  man  against  a  suit  when  there  has  been  no 
hearing,  and  no  opportunity  for  a  hearing,  and  no  notice  to  a 
responsible  party  of  the  existence  of  the  suit,  it  is  to  be  regretted, 
to  be  lamented.  It  is  said  this  specification  is  insufficient,  that  the 
original  defendant  was  ^*  non  compos  mentis**  at  the  time  when,  &c. 
When  the  insanity  is  once  established,  or  admitted  to  have  existed, 
the  fact  carries  all  the  other  necessary  consequences  along  with  iU 
It  follows  that  there  has  been  no  hearing ;  no  legal  party. 
.  In  King  vs.  JRobinaon^  83  Maine  123,  the  late  G.  J.  Sheplet 
says, — The  law  does  not  appear  to  have  imposed  it  as  a  duty  to 
be  performed  by  the  plaintiff  to  ascertain  the  mental  capacity  of  the 
defendant  and  to  bring  it  before  the  Court  for  its  consideration, 
that  such  a  guardian"  {ad  litem)  "may  be  appointed."  But  with 
all  due  respect,  it  seems  to  us  that  reason  and  justice  and  safety  do 
impose  such  a  duty  upon  the  plaintiff  in  a  case  like  the  present.  In 
1  Mass.  341,  Sedgwick,  J.,  says, — "  Although  the  Court  cannot 
know  the  fact,"  (of  absence  from  the  State,)  "  otherwise  than  by 
suggestion  entered  on  the  record,  yet,  if  the  plaintiff  will  take 
judgment,  he  does  it  at  his  peril.    It  was  his  duty  to  make  the 
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suggestion,  and,  in  practice,  it  was  always  made,  if  made  at  all, 
under  the  former  statute,  by  the  plaintiff;  for  who  else  could  make 
it  7  Not  the  defendant  surely ;  foe  he  is  supposed  to  be  wholly 
ignorant  of  the  existence  of  the  suit.*'  Again,  'Hhe  statute  is 
against  the  common  law,  (by  which  personal  notice  is  always 
necessary,)  and,  therefore,  ought  to  be  construed  strictly.  And  it 
is  of  very  great  importance  that  judgments  rendered  against  per- 
sons, who  have  not,  in  fact,  had  notice,  should  not  be  binding, 
unless  the  Court,  from  the  positive  provisions  of  the  statute,  are 
bound  to  say  they  are."  Dana,  C.  J.,  says, — "  But  who  is  to 
make  the  suggestion?  The  plaintiff,  undoubtedly,  and  if  he  will 
take  a  judgment,  he  does  it  at  his  peril.'*  If  a  plaintiff  will  take 
judgment  against  a  man  hopelessly  insane,  without  a  suggestion  of 
the  insanity  to  the  Court,  or  notice  to  guardian  or  next  friend, 
must  he  not  do  it  at  his  peril  ? 

Can  he  thus  carve  for  himself,  without  regard  to  the  rights  of 
others  ? 

In  commenting  upon  the  case  of  White  vs.  Palmery  4  Mass.  147, 
Mr.  Justice  Shepley  says,  ^'the  error  assigned  was,  that  the 
original  defendant  was  non  compos  mentia,  and  that  White  and 
Hall,  long  before  the  teste  of  the  writ,  had  been  legally  appointed 
guardians,  and  that  they  had  no  notice  of  the  suit.  The  judgment 
was  reversed  for  that  cause,  but  the  case  does  not  decide  that  the 
judgment  would  not  have  been  legal,  if  the  non  compos  had  not 
been  under  guardianship.*'  Upon  this  hypothesis,  it  would  seem 
that  the  judgment  was  reversed  because  there  had  not  been  due 
courtesy  exercised  toward  the  guardians,  not  on  account  of  a 
wrong  and  injury  done  to  the  non  compos^  and  to  his  estate. 

In  Seaver  vs.  FhelpSy  before  cited,  Wilde,  J.,  says, — "The 
general  doctrine,  that  the  contracts  and  other  aots  in  pais,  of^ idiots 
and  insane  persons,  are  not  binding  in  law  or  equity,  is  not  denied. 
Being  bereft  of  reason  and  understanding,  they  are  considered 
incapable  of  consenting  to  a  contract,  or  of  doing  any  other  valid 
act.** 

Actions  may  have  been  maintained  against  persons  non  compos 
for  necessaries,  as  in  Bagster  et  aL  vs.  The  Earl  of  Portsmouth^  5 
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Barn.  &  Cres.  172,  and  Thompson  vs.  Leach:^  8  Wend.  810.  But 
this  is  an  exception,  and  not  the  general  rule.  If,  then,  idiots 
and  insane  persons  are  liable  on  their  contracts  for  necessaries, 
they  are  certainly  entitled  to  as  much  protection  as  infants.  It  • 
matters  not,  however,  how  this  may  be,  since  the  contract  in  ques- 
tion is  not  one  for  necessaries :"  11  Pick.  807.  If  the  contract 
in  this  case  had  been  for  necessaries,  and  that  had  been  a  legal 
answer,  the  defendant  in  error  should  have  pleaded  the  fact  in  bar 
of  the  writ. 

*'  The  Court  will  generally  allow  the  defendant  in  error  to  come 
in  and  plead  that  the  said  judgment  is  not  erroneous,  in  any 
matter  of  fact,  in  manner  and  form,  &c.,  and  tender  an  issue  to 
the  country.  With  this  plea,  he  may  be  required  to  file  a  specifi- 
cation, setting  forth,  in  addition  to  a  deninl  of  the  fact  assigned  for 
error,  any  other  matter  of  fact  in  avoidance,  on  which  he  relies, 
tending  to  show  that  the  judgment  ought  not  to  be  reversed."  6 
Met.  489. 

It  was  held  in  Lamprey  vs.  Nudd^  9  Foster  803,  that  the  fact 
that  a  person  against  whom  a  suit  was  commenced  was,  at  the  time 
of  the  service  of  the  process  upon  him,  a  person  of  insane  mind, 
and  that  he  so  continued  until  the  time  of  the  rendition  of  judg- 
ment, even  if  he  appeared  in  person,  or  by  attorney,  or  not  at  ally 
was  good  cause  for  reversing  the  judgment  on  error. 

The  case  of  King  vs.  Robinson  seems  to  be  relied  upon  by  the 
defendant  in  error  as  decisive  of  this  case.  In  that  case,  there 
was  an  appearance  by  attorney.  In  that  case,  it  was  not  admitted, 
as  it  is  in  this,  that  the  plaintifif  in  error  was,  at  the  time  when, 
&c.,  actually  non  compos.  While  that  question  was  suspended  in 
doubt  in  the  mind  of  the  Judge,  it  would  be  a  question  addressed 
to  his  discretion,  wj|pther  a  guardian  ad  litem  should  or  should  not 
be  appointed.  But  when  it  is  once  incontcstably  settled  in  the 
affirmative,  it  would  be  manifestly  against  first  principles,  for  the 
Court  to  proceed  to  render  judgment  against  a  man  or  his  estate, 
when  he  had  no  capacity  to  take  care  of  himself  or  to  employ  some 
other  person  to  do  so. 

In  Eix  V.  Whittemore^  4  Met.  545,  the  error  assigned  was  that, 
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at  the  time  of  the  service  of  the  said  original  writ,  and  at  the  time 
of  the  rendition  of  said  Judgment,  the  plaintiff  in  error  was  insane ; 
and  an  issue  was  made  to  the  jury.  There  was  no  intimation  from 
the  Court  or  counsel  that  the  assignment  was  insufficient,  if  founded 
in  fact. 

The  verdict  was  for  the  plaintiif  in  error,  and  was  set  aside  on 
exceptions,  on  account  of  the  supposed  misdirection  of  the  Judge 
as  to  the  burden  of  proof,  or  as  to  the  presumption  of  the  continu- 
ance of  the  insanity,  when  once  proved  to  have  existed. 

It  becomes  unnecessary  to  discuss  the  questions  arising  out  of 
the  other  assignments  of  error ;  as  we  regard  the  fourth  error 
assigned  sufficient  in  law,  and  proved  and  admitted  in  fact. 

Judgment  reversed. 

Appleton,  Cutting,  and  Davis,  Js.,  dissented. 

Tenney,  C.  J.,  Rice,  May,  and  Kent,  Js.,  concurred  in  the 
opinion. 

Case  came  before  all  the  Judges. 


It  seems  well  settled  that  contracts 
by  lunatics  and  persons  of  unsound 
mind,  as  a  general  rule,  are  not  bind- 
ing. Lincoln  vs.  Buckmaster,  82  Vt. 
R.  652,  and  numerous  cases  there  cited. 
But  there  are  many  exceptions  to  this 
general  rule. 

1.  Where  merchants,  apparently  sane, 
have  purchased  goods  in  the  ordinary 
course  of  their  business,  and  haying 
disposed  of  them,  in  whole  or  in  part, 
so  that  the  goods  cannot  be  restored  to 
the  seller,  there  is .  no  question  of  the 
general*  liability  upon  such  contracts, 
notwithstanding  it  should  appear  that 
the  purchaser  was  in  fact  insane  at  the 
time  of  the  purchase.  Beals  vn.  Lee, 
10  Barr  66;  Molton  vt.  Camroux,  2 
Exch.  R.  602;  S.  C.  4  Id.  17.  And  the 
same  rule  extends  to  all  cases  where 
the  seller  has  parted  with  his  property 
in  good  faith,  and  it  is  not  in  the  power 
of  the  lunatic  to  restore  it  Even 


courts  of  equity  refuse  to  interpose  to 
set  aside  the  contracts  of  lunatics,  un- 
less the  parties  can  be  restored  to  their 
former  condition,  or  the  sane  party  has 
taken  some  unconscionable  advantage 
in  the  bargain.  Neil  vt.  Morley,  9 
Vcsey  478.  The  parties  are  left  to  their 
legal  rights.  Sageron.r*.  Leaky,  2  Atk. 
R.  412.  The  same  rule  extends  to 
contracts  made  with  infants.  Parr  vt. 
Sumner,  12  Vt.  R.  28;  Taft  vt.  Pike, 
14  Id.  406;  Wead  r*.  Beebe,  21  Id.  495. 
But  the  recovery  in  both  cases  should 
be  upon  the  quantum  meruit^  rather  than 
upon  the  contry:t. 

2.  Contracts  for  necessaries  for  the 
lunatic  or  his  family  are  binding  to  the 
same  extent,  and  much  upon  the  same 
piinciples  as  similar  contracts  by  in- 
fants. Thompson  vt.  Leach,  3  Mod.  R. 
810;  Scaver  vs.  Phelps,  11  Pick.  R. 
804,  806.  Some  of  the  American  case.<« 
go  the  length  of  holding,  that  no  re- 
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coTcry  can  be  had  against  a  lunatic, 
upon  a  contract  express  or  implied,  un- 
less for  necessaries.  Seaver  vt.  Phelps, 
tupra;  Fitzgerald  V8.  Reed,  9  Sm.  6 
Marshall:  Pearl  v9.  McDowell,  8  J.  J. 
Marsh.  658 ;  2  Greenl.  Ev.  {  369 ;  Lin- 
coln V9.  Buckmaster,  supra. 

The  rule  in  regard  to  instituting  legal 
proceedings  against  a  lunatic  is  much 
the  same  as  that  irhich  obtains  in  the 
case  of  infants';  and  there  would  seem 
to  be  more  reason  for  a  strict  enforce- 
ment of  it  in  the  former  case  than  in 
the  latter,  since  infants,  long  before 
thcj  get  out  of  their  nonage,  are  en- 
tirely competent  to  select  counsel,  and 
conduct  the  defence  of  a  suit. 

This  subject  is  very  elaborately  dis- 
cussed by  Woodbury,  J.,  in  Lang  v«. 
Whidden,  2  N.  H.  R.  435,  where  the 
authorities,  prior  to  that  date  (1822), 
will  be  found  yery  extensively  quoted, 
and  the  subject  very  learnedly  dis- 
cussed, and  satisfactorily  disposed  of 
by  the  court.  It  is  here  said  the 
guardian  must  be  notified,  in  all  cases, 
or  the  judgment  will  be  erroneous. 


The  sapo  rule  has  been  adopted  in 
many  of. the  American  States.  Aldridge 
I'*.  Montgomery,  9  Ind.  R.  802 ;  Snow- 
den  vs.  Danbury,  11  Penn.  St.  R.  622; 
2  Barb.  Ch.  R.  387 ;  Wright's  Appeal,  8 
Barr  67  ;  6  B.  Mon.  R.  239.  But  if  one 
who  is  a  lunatic  be  arrested  or  im- 
prisoned in  a  civil  suit,  he  is  not  enti- 
tled to  his  release  on  that  account.  A 
guardian  ud  litem  may  be  appointed, 
and  the  suit  proceed.  Bush  os.  Petti- 
bone,  4  Comst.  R.  300 ;  Aldrich  t*.  Wil- 
liams, 12  Vt.  R.  413. 

There  seems  to  be  no  good  ground  to 
question  the  deciskon  in  the  principal 
case.  The  same  rule  has  long  been 
established  in  regard  to  judgments 
rendered  against  infants,  without  the 
appoinfment  of  guardians  ad  litem.  2 
Saund.  R.  212,  n.  4;  Castlemain  vs. 
Moody,  4  B.  &  Ad.  90 ;  see  also  Mason 
r^.  Dennison,  15  Wendell  64 ;  Wead  vs. 
Marsh,  14  Vt.  R.  77  ;  Crockett  vs.  Drew, 
6  Gray  899. 

L  F.  R. 


In  the  Supreme  Court  of  the  State  of  New  York,  Oct.  22,  1862. 

THE  PEOPLE  ex  rel.  the  HANOVER  BANK  V8.  THE  COMMISSIONERS 
OP  TAXES  AND  ASSESSMENTS  OP  THE  CITY  AND  COUNTY  OF  NEW 
YORK*. 

[Before  Ingraham,  Barnard,  and  Gierke,  Js.*] 

1.  By  the  second  section  of  the  Act  of  Congress,  passed  February  25,  1802,  it  is 
provided  that  «*A11  stocks,  bonds,  and  other  securities  of  the  United  Slates, 
held  by  individuals,  corporations,  or  associations  within  the  United  States,  shall 
be  exempt  from  taxation  by  or  under  State  authority.'*    The  effect  of  this  sec- 


1  We  owe  thia  case  to  the  courtesy  of  Ikobaham,  P.  J.,  for  which  he  will  accept 
our  thanks.— Eos. 
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tion  is  to  exempt  from  taxation,  under  the  laws  of  this  State,  all  stocks,  bonds, 
and  other  securities  issued  by  the  United  States  after  the  passage  of  tlie  act. 

2.  This  Court  is  bound  by  the  decision  of  tlie  Court  of  Appe.als,  in  the  case  of  The 
People  ex  rtl.  The  Bank  of  the  Commonwealth,  23  N.  Y.  102 ;  (1  Am.  Law  Reg. 
N.  S.  81),  as  to  cases  coming  within  its  scope.  By  force  of  that  decision, 
securities  of  a  like  nature,  issued  before  the  passage  of  the  act  in  question,  and 
owned  by  a  resident  of  the  State,  arc  not  exempt  from  taxation  under  State 
laws,  if  no  unfriendly  discrimination  to  the  United  States,  as  boiTowers,  is 
applied  by  the  State  law ;  and  property  in  United  States  stock  is  subjected  to 
no  greater  burdens  than  property  in  general. 

8.  Congress  Ims  no  power,  by  retrospective  legislation,  to  withdraw  from  State 
taxation  stoclcs  and  other  like  securities,  issued  by  the  United  States,  already 
subject  to  such  taxation,  and  so  far  as  the  Act  of  February  2.'),  1802,  exempts, 
from  State  taxation.  United  States  securities  previously  issued,  it  is  extra  con- 
stitutional and  inoperative. 

The  relators,  the  Hanover  Bank,  having  a  capital  of  $1,000,000, 
were  assessed  at  $908,119,  the  assessors  having  deducted  from  the 
capital  the  value  of  the  real  estate,  and  stocks  in  other  corpora- 
tions. The  bank  objected  to  this  assessment,  upon  the  ground  that 
the  bank  owned  stocks,  bonds,  and  other  securities  of  the  United 
States  to  the  amount  of  $896,560,  and  claimed  to  be  entitled  to 
have  the  amount  reduced  to  §105,000.  The  Commissioners  of 
Taxes  and  Assessments  refused  such  application,  and  the.  case  was 
brought  to  this  Court  on  certiorari, 

Charles  Tracy^  Esq.,  for  relator. 

H.  H.  Anderson  and  Greene  C,  Bromon,  Esqs.,  for  respondents. 
By  the  Court. 

Ingraham,  p.  J. — So  far  as  the  questions  involved  in  this  case 
were  discussed  anct  decided  by  the  Court  of  Appeals,  in  the  case  of 
The  People  ex  rel  The  Bank  of  the  Commonwealth^  23  N.  Y.  Rep. 
192,  we  do  not  feel  at  liberty  to  express  any  opinions  at  variance 
therewith.  That  case  must  be  understood  as  deciding  that  stock 
of  the  United  States  held  by  a  corporation  or  by  individuals  may 
be  taxed  under  the  laws  of  this  State,  where  such  taxation  is 
general  as  applying  to  all  personal  property,  and  no  unfriendly  dis- 
crimination to  the  United  States  stock  is  applied  by  the  State  law, 
or,  in  other  words,  that  where  the  .taxation  was  general  on  the 
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personal  property  of  an  individual  or  corporation,  property  wl^ich 
if  nominally  taxed  as  stock  of  the  United  States  could  not  he 
taxed,  may  be  included  in  the  general  aggregate  of  property  liable 
to  taxation,  and  the  tax  thus  be  imposed. 

It  is  conceded  that  property  exempt  from  taxation  by  law  must' 
be  deducted  from  the  aggregate  valuation  of  personal  property  thus 
subject  to  assessment,  and  this  principle  was  afterwards  settled  by 
the  unanimous  decision  of  the  Court  of  Appeals  in  the  People  ex 
tel.  Hoyt  vs.  The  CommUiioners  of  Taxes^  23  N.  Y.  Rep.  224,  in 
which  it  was  held  that  the  personal  property  of  an  individual  re- 
siding in  this  State,  actually  situated  in  another  State  or  county, 
is  not  to  be  included  in  the  assessment  against  him.  And  in  the 
case  first  cited,  Denio,  J.,  says:  "It  follows,  therefore,  from  the 
very  language  of  the  statutes,  that  if  the  Bank  of  the  Common- 
wealth has  invested  a  part  of  its  capital  paid  in,  in  a  stock  which 
is  exempt  from  taxation,  such  portion  is  to  be  excepted  from  the 
assessment.** 

While,  therefore,  this  decision  is  to  be  considered  as  controlling 
upon  the  question  whether  in  assessing  the  aggregate  value  of  the 
personal  estate  of  an  individual  or  corporation,  stock  of  the  United 
States  should  be  included,  still  the  question  which  has  now  been 
submitted  to  us  formed  no  part  of  the  matters  upon  which  that 
Court  passed  when  the  subject  was  before  them.  A  distinction 
was  then  taken  between  the  exemption  from  taxation  of  these 
stocks  under  the  provisions  of  the  Constitution,  which  gave  Con- 
gress power  to  borrow  money  on  the  credit  of  the  United  States, 
and  such  exemption  if  specially  enacted  by  an  Act  of  Congress. 
The  learned  Judge  says,  "It  is  the  Constitution »alone  which  is  to 
be  looked  to,  for  Congress  has  never  passed  any  law  on  the  sub- 
ject," and  the  Court  expressed  no  opinion  on  the  question  whether 
Congress  could  enact  a  law  by  which  the  lenders  of  money  to  the 
government  should  enjoy  the  advantages  of  exemption  from  State 
taxation  in  respect  to  such  loans ;  but  say,  "  In  the  absence  of  any 
such  statute,  and  resting  upon  the  general  grant  of  power  contained 
in  the  Constitution,  we  are  of  opinion  that  the  claim  to  be  exempt 
from  taxation  cannot  be  allowed  to  prevail." 
Vol.  XL— 8 
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Whatever,  therefore,  may  be  the  individual  opinions  of  the  mem- 
bers of  this  Court  on  these  questions  decided  by  the  Court  of 
Appeals,  we  do  not  feel  at  liberty  to  re-examine  them  in  this  case, 
and  the  only  difference  which  exists  between  that  case  and  the 
present  is  as  to  the  effect  of  the  provision  of  the  Act  of  Congress 
of  the  25th  February,  1862,  which  says :  "  All  stocks,  bonds,  and 
other  securities  of  the  United  States,  held  by  individuals,  corpora- 
tions, or  associations  within  the  United  States,  shall  be  exempt 
from  taxation  by  or  under  State  authority." 

Two  questions  arise  in  regard  to  this  enactment — 
I.  Whether  if  constitutional  such  a  provision  would  exempt  them 
under  our  laws. 

And  II.  Whether  Congress  can  pass  such  a  law  limiting  and 
restricting  the  powers  of  the  State  in  regard  to  taxation. 

Upon  the  first  point  I  think  there  can  be  little  difficulty. 

The  Act  of  1857  expressly  excepts  from  the  personal  property 
to  be  valued  and  assessed  all  such  part  of  it  as  shall  have  been 
exempted  by  law;  and  Denio,  J.,  says:  ^^It  would  be  the  duty  of 
the  assessors  to  inquire  whether  any  of  this  property  into  which 
the  capital  had  been  converted  was  exempted  by  law  from  taxation. 
The  bank  is,  as  a  general  rule,  assessed  and  taxed  for  all  its  pro- 
perty of  every  kind,  but  there  is  an  exception  as  to  such  part  of  it 
as  the  Constitution  and  laws  of  the  Union  and  of  the  State  have, 
upon  special  reasons  of  policy,  declared  shall  be  exempted.'* 

There  can  be  no  difficulty  under  this  decision,  as  well  as  under 
the  statute,  of  coming  to  the  conclusion  that  such  deduction  must 
be  made  if  the  Act  of  Congress  directing  the  exemption  of  the 
United  States  stocks  and  bonds  from  taxation  is  valid. 

The  cases  which  at  various  times  have  been  decided  in  the  United 
States  Court,  H.  McChMough  vs.  State  of  Maryland^  4  Wheaton 
816 ;  WeBton  vs.  Oity  of  Charleston,  2  Peters  449 ;  Osborn  vs.  The 
United  States  Bank^  9  Wheat.  738,  and  others  which  might  be 
cited — all  hold  that  special  taxation  against  the  stock,  bonds,  or 
incorporations  under  the  United  States  laws,  was  forbidden  by  the 
power  given  to  the  general  government  under  the  constitutional  pow- 
ers conferred  upon  Congress  in  connection  therewith.  To  this  extent 
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I  consider  the  decision  of  the  Court  of  Appeals,  before  referred  to, 
as  going.  DsNio,  J.,  takes  the  distinction  between  assessing  the 
United  States  stocks  and  bonds  specifically,  and  including  the  value 
thereof  in  the  valuation  of  a  man's  personal  estate.  He  says, 
^'An  unfriendly  act  of  legislation  which  should  exclude  the  fede- 
ral government  from  reverting  to  the  money  markets  of  a  particu- 
lar State  for  loans,  though  it  might  not  seriously  affect  the  exercise 
of  the  borrowing  power  elsewhere,  would  be  so  obviously  hostile  to 
the  operations  of  the  government  that  I  am  confident  it  could  not 
be  sustained."  And  again  (p.  207),  ''If  the  federal  stock  can  be 
taxed  separately  and  specifically  at  any  amount  which  a  State  Le- 
gislature or  a  municipality  to  which  its  power  has  been  delegated 
shall  see  fit,  the  government,  in  seeking  to  obtain  money  on  loan, 
may  be  effectually  driven  out  of  the  markets  of  such  State." 

If  it  be  conceded  that  the  right  to  borrow  money  by  the  Congress 
of  the  United  States,  granted  by  the  Constitution,  prevents  the 
States  from  laying  a  specific  tax  on  such  bonds  and  stocks  to  an 
extent  that  would  interfere  with  the  government  in  borrowing  mo- 
ney in  such  State,  it  seems  to  follow  that  the  government  must  have 
the  right  to  make  such  loans  on  such  terms  and  limitations  as  they 
shall  deem  necessary  to  make  such  loans  available;  and  that  Con- 
gress, in  authorizing  such  loans,  is  the  person  that  must  decide  as 
to  the  conditions  on  which  the  loans  may  be  taken.  If  the  power 
to  borrow  involves  the  power  to  prevent  the  States  from  interfering 
with  such  loans  by  specific  taxation,  can  there  be  any  doubt  that 
Congress  may,  for  the  sake  of  securing  such  loans,  say  to  what 
extent,  if  any,  the  States  may  tax  the  same,  and  add  to  the  terms 
on  which  the  stock  shall  be  issued,  immunity  from  taxation  through* 
out  the  country  7  If  the  States  cannot  impose  a  specific  tax  be- 
cause it  would  impair  the  value,  and  thereby  interfere  with  the 
power  of  borrowing,  may  not  Congress  say,  that  neither  a  specifio 
or  general  tax  shall  be  imposed  by  the  States,  in  order  to  secure 
the  success  of  the  loan  ? 

The  power  to  borrow  money  and  to  issue  stock  is  undoubtedly  a 
sovereign  power,  and  embraces  within  it  all  necessary  powers  to 
carry  it  effectively  into  exercise.   It  cannot  be  restrained  as  to 
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the  place  throughout  the  States  in  which  it  is  to  be  exercised,  nor 
the  terms  on  which  loans  are  to  be  made,  nor  the  mode  of  trans- 
fers it  may  adopt,  or  the  place  where  they  are  to  be  made,  nor  the 
exemptions  which  such  stocks  shall  have  from  public  burdens.  If 
Congress  had  said  no  specific  tax  shall  be  laid  on  such  stock  and 
bonds  in  any  of  the  States,  the  power  to  do  so  would  be  conceded 
under  the  decisions  of  the  United  States  Courts,  as  well  as  the 
Courts  of  this  State.  If  they  can  prevent  specific  taxation,  I  see 
no  reason  why  the  same  power  will  not  enable  them  to  forbid  any 
taxation,  if  in  their  judgment  such  restriction  is  necessary  to  carry 
out  the  original  powers  to  borrow  money.  Whether  they  exercise 
that  power  wisely  or  not,  is  not  for  the  Courts  to  inquire.  The 
discretion  is  with  them,  the  power  is  with  them,  and  when  exercised 
by  them,  that  exercise  of  power  is  within  the  Constitutional  autho- 
rity "to  make  all  laws  which  might  be  necessary  or  proper  to 
carry  into  execution  spch  power." 

In  The  United  States  vs.  Fisher  et  ah,  2  Cranch  258,  the  right 
of-  Congress  to  give  priority  to  debts  due  the  United  States  is 
claimed  under  the  general  powers  to  make  all  necessary  laws.  In 
that  case  it  was  said,  "  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means  which  are  in  fact  con- 
ducive to  the  exercise  of  a  power  granted  by  the  Constitution." 

The  same  was  said  by  Marshall,  C.  J.,  in  McOullough  vs.  State 
of  Maryland:  "If  the  end  be  legitimate  and  within  the  scope 
of  the  Constitution,  all  the  means  which  are  appropriate,  which 
are  adapted  to  that  end,  and  which  are  not  prohibited,  may  con- 
stitutionally be  employed  to  carry  it  into  effect,"  and  "  The  degree 
of  its  necessity  is  a  question  of  legislative  discretion,  not  of  judi- 
cial cognisance ;"  and,  in  Brown  vs.  State  of  Maryland,  12  Wheat. 
419,  it  is  said,  "  Questions  of  power  do  not  depend  upon  the  degree 
to  which  it  may  be  exercised.  If  it  may  be  exercised  at  all,  it 
must  be  exercised  at  the  will  of  those  in  whose  hands  it  is  placed." 

It  must  be  apparent,  then,  if  Congress  has  any  power  to  pro- 
hibit taxation  of  their  stocks  or  bonds  specifically,  or  to  give  any 
privileges  to  those  who  buy  the  same,  the  extent  to  which  taxation 
may  be  prohibited  at  all,  is  an  act  of  discretion,  to  be  exercised  by 
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Congress,  and  which  cannot  be  the  subject  of  judicial  limitation. 
Legislative  discretion  should  not  be  restrained  by  judicial  decisions. 
It  is  the  want  of  power,  and  not  of  discretion  in  the  Legislature, 
which  can  be  reviewed  by  the  Courts. 

If  it  were  necessary  to  refer  to  the  condition  of  public  matters, 
as  rendering  it  necessary  that  the  general  government  should  pos- 
sess every  power,  to  enable  them  advantageously  to  borrow  money, 
very  urgent  reasons  could  be  advanced,  to  show  how  necessary  is 
the  right  to  exercise  Such  powers  at  the  present  time,  to  enable 
them  to  provide  the  means  for  the  preservation  of  the  government, 
but  it  is  not  necessary  under  the  views  above  expressed  on  these 
questions. 

It  is  argued,  on  behalf  of  the  respondents,  that  even  if  the  Act 
of  February,  1862,  is  valid,  it  cannot  be  made  applicable  to  stocks 
issued  previous  to  its  passage.  The  ground  upon  which  the  exer- 
cise of  that  power  by  Congress  is  sustained  is,  that  by  such  pro- 
visions the  power  of  Congress  to  borrow  money  is  aided,  and  that 
to  deprive  that  body  of  the  power  to  prescribe  the  terms  on  which 
the  loan  could  be  made,  and  the  privileges  be  conferred,  therefore, 
would  be  to  impair  the  power  thus  conferred  by  the  Constitution. 
I  am  at  a  loss  to  see  how  that  necessity  exists  as  to  stocks  which 
had  been  issued  and  paid  for  long  *before  its  passage.  We  are 
controlled  by  the  decision  of  the  Court  of  Appeals,  that,  as  to  all 
stock  issued  before  the  passage  of  that  act,  it  was  subject  to  taxa* 
tion  with  the  other  property  of  individuals  and  corporations.  It 
is,  then,  presented  as  a  simple  statute,  in  regard  to  this  stock,  to 
exempt  it  from  taxation  by  the  States,  passed  long  after  the  gov- 
ernment had  any  interest  in  its  value. 

Without  such  interest,  I  should  doubt  the  power  to  exempt  such 
stocks,  any  more  than  any  other  property,  from  taxation.  As  a 
declaratory  act  of  the  views  of  Congress,  as  to  their  right  to  exempt 
stock  from  taxation,  it  would  be  of  value,  but  it  would  confer  no 
power  which  Congress  did  not  otherwise  possess.  If  the  right  to 
exempt  from  taxation  rests  solely  on  the  necessity  of  the  power  in 
order  to  enable  the  United  States  rightly  and  advantageously  to 
carry  out  the  provision  of  the  Constitution  as  to  borrowing  money, 
such  right  could  not,  with  propriety,  be  claimed  in  regard  to  stocks 
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which  had  long  before  been  issued,  and  the  consideration  for  which 
had  long  before  been  paid  over  to  the  government.  Such  property 
could  with  no  more  propriety  be  exempted  from  taxation  by  an  Act 
of  Congress,  if  such  legislation  was  necessary,  than  any  other  pro- 
perty on  which  taxes  might  be  imposed. 

An  objection  was  taken  to  this  proceeding  that  it  was  brought 
too  soon,  because  no  taxes  had  been  imposed.  The  proceedings 
are  against  the  Commissioners  as  assessors.  Their  duty  is  completed 
when  the  assessment  is  made  out.  The  taxes  are  imposed  b^  the 
Soard  of  Supervisors.  The  proceedings  are  to  correct  the  assess- 
ment, not  the  imposition  of  taxes. 

It  was  said  that  there  was  no  certainty  that  any  tax  would  be 
imposed. 

Independent  of  the  law  which  requires  such  taxes  to  be  imposed 
equally  upon  all  the  property  returned  as  liable  to  taxation,  it  can 
hardly  be  supposed  even  within  the  bounds  of  possibility,  that  an 
individual  or  corporation  returned  as  having  large  amounts  of  per- 
sonal property  subject  to  taxation  would  not  at  the  present  day  find 
a  sufficient  amount  of  taxes  imposed  thereon. 

My  conclusions  are— 

I.  That  under  the  decision  of  the  Court  of  Appeals  in  the  matter 
of  The  Bank  of  the  Commonwealth  (23  N.  Y.  Rep.),  stocks  and 
bonds  of  the  United  States  by  a  resident  of  the  State  may  be  taxed 
with  other  personal  estate. 

II.  That  the  Act  of  Congress  of  February,  1862,  exempting 
such  stocks  from  taxation  is  valid,  so  far  as  relates  to  all  stocks, 
bonds,  and  other  securities  issued  by  the  United  States  after  the 
passage  of  the  act. 

III.  That  such  securities  are  not  subject  to  taxation  un.der  the 
State  laws. 

The  respondents  should  be  ordered  to  correct  the  assessment 
rolls  by  striking  from  the  amount  the  stock,  bonds,  and  securities 
issued  by  the  United  States  and  held  by  the  relator  of  a  date  sub- 
sequent to  the  passage  of  the  Act  of  Congress. 

The  case  decided  bj  the  Court  of  the  principal  case,  is  reported  in  1  Am. 
Appeals,  to  which  reference  is  made  in    Law  Register,  N.  S.  p.  81.    The  ques- 
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lion  discQBSed  in  thcae  two  cases  has 
recently  assumed  such  great  importance 
that  a  reyiew  of  them  may  not  be  out  of 
place. 

I.  It  will  be  admitted  by  all  that  the 
powers  granted  to  Congress  in  the  United 
States  Constitution  can  only  be  executed 
by  means,  or,  as  it  is  sometimes  termed, 
by  "instruments"  or  "machinery." 
None  of  the  great  powers  conferred  in 
that  instrument  execute  themselTes.  The 
power  to  coin  money  confers  the  power 
to  establish  a  mint  as  a  proper  instru- 
ment ;  the  power  to  regulate  commerce, 
the  right  to  establish  light-houses,  the 
power  to  lay  taxes,  confers  the  right  to 
provide  custom-houses  and  to  appoint 
collectors  and  tax  gatherers.  All  these 
are  the  instruments  and  the  machinery 
by  which  the  substantial  power  is  Tivi- 
fied ;  without  them  the  power  is  inert ; 
in  fact  they  are  a  component  part  of  the 
power  granted.  For  greater  caution  a 
clause  was  inserted  in  the  Constitution 
that  Congress  shall  have  power  to  make 
all  laws  which- shall  be  necessary  and 
proper  for  carrying  into  execution  the 
powers  previously  granted;  but  the 
better  opinion  is  that  no  new  authority 
was  conferred  by  this  provision.  The 
power  to  borrow  money  is  no  exception 
to  this  principle.  This  can  only  be  ex- 
ercised by  instruments — such  as  govern- 
ment bonds  or  treasury  notes.  The 
government  could  no  more  borrow  money 
without  them  than  commerce  could  be 
carried  on  without  bills  of  lading.  Such 
bonds  and  notes  are  just  as  truly  the 
instruments  of  borrowing  or  of  finance  as 
a  mint  is  the  instrument  by  which  the 
power  to  coin  money  is  exercised,  or 
custom-houses  are  the  means  by  which 
the  power  to  collect  taxes  is  carried  into 
effect.  It  is  a  mistake  then  to  regard 
government  securities  merely  as  evi- 
dences of  debt.  They  are  also  the  means 
by  which  the  Indebtedness  is  contracted. 


II.  It  is  a  well  settled  rule  that  no 
instrument  or  machinery  of  the  general 
government  can  be  interfered  with  by 
the  ^States.  No  one  has  been  hardy 
enough  to  claim  that  the  mint  or  custom- 
houses could  be  taxed  by  State  autho- 
rities, or  that  munitions  of  war  could  be 
taxed  even  though  within  the  territorial 
jurisdiction  of  the  State.  The  early 
lawyers  seem  to  have  been  of  the  same 
opinion  as  to  evidences  of  debt  issued 
by  the  general  government.  Thus  Mr. 
Hammond  of  Ohio,  in  Osburn  vs.  United 
States  Bank,  9  Wheaton  788,  arguing 
against  the  claims  of  the  general  govern- 
ment, and  insisting  that  the  State  autho- 
rities could  tax  the  bank,  pitched  upon 
this  as  the  best  illustration  of  the  class 
of  cases  where  the  States  could  nodnter- 
fere.  He  says:  "  If  the  nation  borrow 
money,  it  is  competent  for  the  nation  to 
decide  upon  the  evidence  to  be  given  of 
the  debt.  It  would  be  absurd  to  subject 
this  national  measure  to  the  municipal 
regulations  of  one  of  its  parts,  and  thus 
permit  a  part  to  assess  a  tax  upon  the 
whole."  P.  777. 

This  concession,  after  the  case  of 
McCullough  vs.  Maryland,  4  Wheat, 
lie,  is  remarkable  as  showing  that  at 
that  time  any  assertion  on  the  part  of 
the  States  of  the  power  to  tax  United 
Stales  securities  was  deemed  to  be  un- 
tenable. It  is  believed  that  a  critical 
examination  of  the  three  great  cases 
upon  this  subject  will  lead  to  the  same 
conclusion.  They  are  McCullough  vs, 
Maryland,  supra,  Osburn  vs.  United 
States  Bank,  and  Weston  vs.  City  of 
Charleston,  2  Peters  449.  In  the  first 
case  the  facts  were,  that  the  Legislature 
of  Maryland  enacted  that  no  bank  estab- 
lished in  that  State  by  any  authofity 
other  than  the  State  Legislature,  ^hould^ 
issue  any  notes  except  upon  stamped 
paper,  to  be  furnished  by  the  executive 
of  the  State  at  certain  specified  rates. 
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A  commuiation  might  be  made  on  the 
part  of  the  bank  by  paying  to  the  State 
treasurer  a  sum  mentioned  in  the  aot. 
This  law,  which  embraced  the  Branch 
of  the  United  States  Bank,  situated  in 
Maryland,  was  alleged  by  that  institu- 
tion to  bo  unconstitutional.  It  will  be 
noticed  that  the  tax  was  laid  upon  the 
notes  of  the  bank,  which  were  the  means 
by  which  the  bank  exercised  its  powers 
in  behalf  of  the  United  States  govern- 
ment. It  is  true  that  the  tax  was  a 
special  one — that  these  notes  were 
singled  out  from  other  subjects  of  taxa^ 
tion — but  the  reasoning  of  the  counsel 
and  of  the  Court  did  not  proceed  upon 
that  ground.  It  is  not  easy  to  perceiTe. 
why,  if  the  power  to  tax  resides  in  a 
State  government,  it  may  not  select  the 
special  objects  for  taxation  at  its  own 
discretion,  unless  hampered  by  some 
provision  in  the  State  Constitution. 
The  power  to  tax  involves  the  power  to 
discriminate  between  subjects  of  taxa- 
tion. The  principles  of  political  econo- 
my teach  that  absolute  equality  of  taxa- 
tion is  often  the  greatest  injustice,  and 
rules  are  laid  down  by  means  of  which 
a  proper  discrimination  may  be  made. 
If  a  discretion  exists,  the  Courts  cannot 
determine  whether  it  is  wisely  or  un- 
wisely exercised.  If  the  Legislature 
have  the  power  to  deliberate  and  to 
decide,  the  conclusion  which  it  reaches 
is  wholly  beyond  the  scope  of  judicial 
action.  The  question,  therefore,  was 
discussed  upon  the  broad  principle  that 
a  State  cannot  tax  the  property  of  the 
United  States,  or  the  instruments  employed 
in  executing  its  powers.  Thus  Mr.  Webster 
cites  the  clause  in  the  Articles  of  Con- 
federation which  provided  "that  no  im- 
positions, duties,  or  restrictions  should 
Jt)e  laid  by  any  State  on  the  property  of 
the  United  States."  He  adds:  "Is  it 
supposed  that  property  of  the  United 
States  is  now  subject  to  the  power  of 
the  State  governments  in  a  greater 
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degree  than  under  the  Confederation  ?" 
4  Wheaton  828.  Mr.  Ilopkinson,  one  of 
the  counsel  for  the  State,  asserted  the 
question  before  the  Court  to  be  whether 
the  bank  and  its  branches  could  claim 
to  be  exempt  from  the  ordinary  and  equal 
taxation  of  property  as  assessed  in  the 
States  in  which  they  are  placed.  P.  837. 
Mr.  Pinkney  remarked  that  there  must 
be  in  this  case  an  implied  exception  to 
the  general  taxing  power  of  the  States, 
because  it  is  a  tax  upon  the  legislative 
faculty  of  Congress,  upon  the  national 
property,  upon  the  national  institutions. 
P.  894.  And  again :  "  the  Bank  of  the 
United  States  is  as  much  an  instrument  of 
the  government  for  fiscal  purposes  as  the 
Courts  are  its  instruments  for  judicial 
purposes.  Though  every  State  may  im« 
pose  a  stamp  tax,  yet  no  State  can  lay 
a  stamp  tax  upon  the  judicial  proceed- 
ings or  custom-house  papers  of  the 
United  States.  But  there  is  no  such 
express  exception  to  the  general  taxing 
power  of  the  States  contained  in  the 
Constitution.  It  arises  from  the  general 
nature  of  the  government,  and  from  the 
principle  of  the  supremacy  of  the 
national  powers  and  the  laws  made  to 
execute  them  over  the  State  authorities 
and  State  laws."  p.  896.  Mabshall, 
C.  J.,  in  delivering  the  opinion  of  the 
Court,  lays  no  stress  upon  the  point 
that  this  tax  was  special  in  its  nature, 
but  his  opinion  proceeds  upon  the  theory 
that  the  bank  was  an  instrument  by  which 
the  general  government  exercised  its 
functions.  He  stated  that  the  sove- 
reignty of  the  State  in  the  article  of 
taxtation  may  be  controlled  by  the  Con- 
stitution of  the  United  States,  and  that 
the  question  became  purely  one  of  con- 
struction as  to  the  meauing  of  the  Con- 
stitution. He  added  that  the  means 
employed  by  the  United  States  govern- 
ment were  given  by  the  people  of  all  the 
States,  and  that  therefore  the  people  of 
a  single  State  could  not  confer  a  sove- 
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reignty  which  will  ezteDd  over  them. 
As  the  right  never  existed,  the  question 
whether  it  has  been  surrendered  cannot 
arise.  He  then  says:  "If  the  States  may 
tax  one  instrument  employed  by  the 
government  in  the  execution  of  its 
powers,  they  may  tax  any  and  every 
other  instrument.  They  may  tax  the 
mail ;  they  may  tax  the  mint ;  they  may 
tax  patent  rights;  they  may  tax  the 
papers  of  the  custom-house ;  they  may 
tax  judicial  process,"  &o.,  p.  432.  After 
explaining  some  passages  in  the  Fede- 
ralist, which  some  had  supposed  con- 
flicted with  these  views,  and  showing 
that  they  had  been  misapprehended,  he 
closed  by  distinctly  holding  that  the 
United  States  Bank  was  an  itutrument 
of  the  government,  and  the  tax  was  un- 
constitutional. 

It  is  impossible  to  read  this  case  with 
attention  without  being  convinced  that 
the  Court  intended  to  place  this  decision 
upon  the  broad  ground  that  the  notes 
of  the  United  States  Bank  could  not  be 
taxed  by  a  State.  The  fact  that  the  tax 
was  a  special  one,  was  subordinate  and 
incidental,  and  in  nowise  affected  the 
principle.  It  is  not  even  alluded  to  in 
the  opinion.  The  ease  alto  decided  that 
a  note  of  the  United  Slates  Bank  teas  an 
instrument  of  the  United  States  government, 

A  dictum  occurring  at  the  close  of  the 
opinion,  has  caused  some  confVision 
upon  this  subject.  It  is  remarked  by 
the  Court  that  the  opinion  does  not  ex- 
tend to  a  tax  imposed  on  the  interest 
which  citizens  of  Maryland  may  hold  in 
this  institution  in  common  with  other 
property  of  the  same  description  through- 
out the  State.  This  point  was  wholly 
foreign  to  the  case  before  the  Court. 
,If  it  be  good  law,  the  purchase  of  stock 
'in  such  a  corporation  by  private  persons 
for  private  purposes  bears  no  analogy  to 
the  issue  of  notes  by  the  bank,  or  of 
bonds  and  notes  by*the  United  States 


government.  The  bank  stock  is  issued 
purely  and  simply  as  evidence  of  pro- 
perty; the  notes  and  bonds  are  evi« 
dences  of  contracts  with  third  parties, 
and  are  the  instruments  by  means  of 
which  such  contracts  are  made.  For  a 
like  reason  no  tax  could  be  laid  upon 
the  bank  as  such,  because  its  efficiency 
as  an  instrument  of  the  governmelit 
might  be  impaired. 

In  Osbnm  vs.  United  States  Bank,  9 
Wheaton  738,  the  Court  were  asked  to 
review  their  decision  previously  made 
in  McCullough  vs.  Maryland.  No  at* 
tempt  is  made  by  counsel  to  impugn  the 
argument  of  the  Court  in  that  case. 
They  expressly  admit  it  in  all  its  bear- 
ings. They  only  assail  the  premises. 
They  urge  that  the  bank  is  a  private 
corporation,  not  the  instrument  of  gov- 
ernment. If  it  were,  it  .could  not  be 
taxed  at  all.  Mr.  Hammond,  in  this 
connection,  makAi  the  statement  in  re- 
gard to  government  securities  already 
noticed.  The  Court  affirms  the  previ- 
ous decision  upon  the  same  principles. 
It  however  discusses,  somewhat  more 
fully,  the  doctrine  of  implied  exemption 
from  State  authority.  It  says,  *<If  the 
sound  construction  of  the  Act  be  that  it 
exempts  the  trade  of  the  bank  as  being 
essential  to  the  character  of  a  machine, 
necessary  to  the  fiscal  operations  of  the 
government  from  the  control  of  the 
Stales,  Courts  are  as  much  bound  to 
give  it  that  construction  as  if  the  ex- 
emption had  been  established  in  ex- 
press terms."  P.  366. 

The  only  question  which  remains  after 
these  decisions,  is,  to  inquire  whether 
the  securities  of  the  United  States  are 
embraced  within  the  same  principle  as 
notes  of  the  United  States  Bank.  If 
not,  we  arrive  at  the  conclusion  that 
"notes"  of  the  bank— an  instrument 
of  government— cannot  be  taxed,  while 
(( notes"  of  the  government  which  em- 
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ploys  that  instrument  may  be.  But  if 
notes  of  the  bank — the  instrument  of 
an  instrument — were  part  of  the  finan- 
cial machinery  of  the  general  gOTem- 
ment,  and  thus  not  taxable,  a  fortiori 
the  notes  and  bonds  of  the  general  gov- 
ernment itself  are  a  part  of  its  ma- 
chinery as  being  the  direct  instruments 
of  finance.  (We  purposely  abstain  from 
calling  government  securities  stock." 
They  are  contracts,  and  nothing  more.) 
It  may,  however,  be  said,  that  the  tax 
in  McCuUough  vt.  Maryland  was  levied 
at  the  time  when  the  notes  were  issued 
by  the  bank,  and  that  there  would  be 
no  objection  to  a  tax  after  the  note  had 
come  into  the  hands  of  a  private  holder* 
For  a  like  reason  a  tax  might  be  laid 
upon  government  notes  and  bonds.  It 
would  then  be  simply  a  tax  upon  the 
property  of  the  owner  in  the  note  or 
bond,  and  not  a  tax  upon  the  security 
itself.  The  "instrument"  of  govern- 
ment (the  note  or  bond)  would  then 
have  spent  its  force,  om  swh^  and  it 
would  simply  be  an  evidence  of  pro- 
perty. This  question  came  up  before 
the  Court  in  Weston  m.  City  of  Charles- 
ton, 2  Peters  449.  The  City  of  Charles- 
ton, by  a  local  ordinance,  had  laid  a  tax 
of  one  quarter  of  one  per  cent,  upon 
the  following  species  of  property :  All 
personal  estate,  consisting  of  bonds, 
notes,  insurance  stock,  six  and  seven 
per  cent,  stock  of  the  United  States,  or 
other  obligations,  upon  which  interest 
has  been  or  will  be  received  during  the 
year,  over  and  above  the  interest  which 
has  been  paid  (funded  stock  of  this 
State,  and  stock  of  the  incorporated 
banks  of  this  State,  and  the  United 
States  Bank  excepted.) 

It  appears,  from  Mr.  Justice  Thomp- 
son's dissenting  opinion,  that  the  ordi- 
nance in  question  was  not  in  full  before 
the  Court,  but  only  one  clause  in  it. 
The  fair  inference  from  his  statement 


is,  that  there  were  many  other  articles 
specified  in  the  ordinance.  He  objects 
to  the  assertion  made  by  a  dissenting 
Judge  in  the  State  Court,  to  which  the 
writ  of  error  was  issued,  that  the  tax 
was  upon  the  United  States  stock  to 
nomine.  This  could  only  mean,  he  says, 
that  it  was  enumerated  as  one  descrip- 
tion in  a  long  list  of  specified  property 
subject  to  taxation.  The  Supreme  Court 
of  the  United  States,  however,  paid  no 
attention  to  this  incidental  point,  any 
more  than  it  did  in  McCuUough  vt,  Ma- 
ryland, but  grappled  with  the  main 
question.  Can  the  United  States  securi- 
ties be  taxed  by  the  States  at  all  ?  The 
line  of  argument  is,  that  the  right  to 
tax  the  securities  of  the  United  States 
is  the  right  to  tax  an  instrument  used 
by  the  government  in  carrying  into 
effect  its  acknowledged  power  to  bor- 
row money.  Say  the  Court,  "We  re- 
tain the  opinions  expressed  in  McCul- 
lough  vi.  Maryland.  A  contract  made 
by  the  government,  in  the  exercise  of 
its  power  to  borrow  money,  &c.,  is  un- 
doubtedly independent  of  the  will  of 
any  State  in  which  the  individual  who 
lends  it  may  reside,  and  is  undoubtedly 
an  operation  essential  to  the  important 
objects  'for  which  the  government  was 
created."  Nor  did  it  make  any  differ- 
ence that  the  stock  had  been  issued  be- 
fore the  tax  was  laid.  Mr.  Legar^  had 
urged  upon  the  Court,  in  his  arguineat, 
that  the  case  came  within  the  exception 
assumed  in  McCuUough  vs.  Maryland, 
and  that  the  government  securities 
might  be  taxed  in  common  with  all 
other  private  property  in  the  State.  P. 
4G2.  The  Court  expressly  denied  this 
proposition,  and  held  that  the  tax  on 
government  securities  was  a  tax  on  tlie 
contract — tax  ok  the  powxb  to  bor- 
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United  States.  P.  469. 
These  three  cases  appear  to  be  in 


THE  PEOPLE  Y8.  COMMISSIONERS  OF  TAXES. 


43 


complete  harmony,  and  are  to  be  re- 
garded as  instances  of  the  application 
of  a  single  principle,  which  is,  that  the 
instruments  by  which  the  general  gOT- 
emment  exercises  its  powers  are  not 
subject  to  State  taxation. 

The  result  may  be  stated  in  the  fol- 
lowing propositions : — 

1.  It  must  be  regarded  as  well  settled 
upon  principle,  that  the  instruments,  or 
machinery  by  which  the  United  States 
gOTcrnment  exercises  Ub  acknowledged 
powers,  are  not  subject,  in  any  form,  to 
be  taxed  by  the  State  authorities.  They 
cannot  be  included  in  the  mass  of  pro- 
perty which  may  be  taxed,  but  are  alto- 
gether exempt,  for  the  reason  that  that 
which  is  created  by  all  the  States  for 
the  benefit  of  all,  is  not  subject  to  the 
control  of  any  one  of  them.  The  right  to 
tax  these  instruments  was  ncTer  surren^ 
der«d  by  the  States,  for  it  never  existed 
in  their  faTor. 

2.  The  bonds  and  notes  issued  by  the 
United  States  are  the  instruments  or 
machinery  by  which  the  power  to  bor- 
row is  exercised.  A  tax  upon  them  is 
"  a  tax  upon  the  power  to  .borrow  money 
on  the  credit  of  the  United  States." 

8.  These  principles  are  sustained  by 
the  authorities.  The  first  case  presents 
ed  itself  simply  as  a  power  to  tax  the 
notM  of  the  United  States  Bank,  and  it 


was  held  that  these  were  the  machinery 
or  instruments  by  which  the  general 
gOYernment  exercised  its  financial  func- 
tions through  the  medium  of  a  bank, 
and  that  they  could  not  be  taxed  any 
more  than  the  bank  itself.  At  another 
time,  the  question  of  the  right  to  tux 
United  Slates  bonds  or  tecuritiet^  after 
they  were  issued,  came  before  the  Court, 
and  they  were  also  held  to  be  the  ma- 
chinery by  which  the  general  govern- 
ment exercised  its  financial  powers.  It 
was  not  necessary  for  Congress  to  ex- 
empt them  firom  taxation,  for  the  exemp- 
tion is  implied.  They  can  no  more  be 
taxed  in  the  hand  of  the  holder  than  at 
the  time  they  are  issued.  They  are 
issued  by  the  general  government  for 
the  benefit  of  all,  and  cannot  be  sub- 
ject to  the  control  of  any  particular 
State. 

In  reaching  these  conclusions,  we  re- 
gret that  they  cofue  in  conflict  with  the 
judgment  of  the  able  and  enlightened 
Court  which  pronounced  the  opinion  in 
The  People  vs.  CommisisioDers  of  Taxes, 
28  N.  Y.  192;  S.  C.  1  Am.  Law  Beg. 
N.  S.  81.  This  case  might  have  caused 
us  to  distrust  our  own  reasoning,  had  it 
not  appeared  to  us  to  have  the  support 
of  the  Supreme  Court  of  the  United 
States,  the  ultimate  arbiter  of  the  ques- 
tion. T.  W.  D. 


In  the  Supreme  Court  of  the  State  of  New  Tork^  February  General 

Term,  1862. 

JAMES  S.  KUCHLER  V8.  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK. 

1.  A  statute  of  the  State  of  New  York  of  1860,  entitled  **An  act  in  relation  to 
capital  punishment,  and  to  provide  for  the  more  certain  punishment  of  the 
crime  of  murder,"  was  held  by  the  Court  of  Appeals,  on  the  one  hand,  to  haT« 
repealed  absolutely  all  previous  statutes  providing  for  the  punishment  of  murder, 
and  on  the  other,  to  be  itself  unconstitutional  in  establishing  a  new  mode  of 
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puniahment,  so  far  as  it  applied  to  orimes  oommitted  before  its  passage.  A 
judgment  on  a  conviction  in  the  Oyer  and  Terminer,  under  an  indictment  found 
after  the  passage  of  the  act,  for  a  murder  committed  before,  was  for  this  reason 
reversed  in  the  Supreme  Court,  but  there  iras  no  error  in  the  trial  or  conviction 
itself.  Held,  that  the  Court  was  bound  thereupon  to  discharge  the  prisoner,  and 
could  not  direct  a  new  trial. 

2.  The  statute  in  regard  to  writs  of  error  in  criminal  cases,  only  authorises  a  new 
trial  on  reversal  of  the  judginent,  where  the  error  is  of  a  character  which  ren- 
ders the  trial  and  conviction  illegal,  so  that  the  prisoner  cannot  legally  be  said  to 
have  been  in  jeopardy. 

8.  Hartung*s  Case,  22  New  York  95,  observed  upon. . 

Error  to  the  Erie  Oyer  and  Terminer. 
Present— Davis,  P.  J.,  Grover  and  Hoyt,  Js. 
E.  Cook^  for  plaintiff  in  error. 
jP.  J.  Fithiariy  District  Attorney^  for  defendants. 

Davis,  J. — Before  the  passage  of  the  Act  of  April  14,  1860, 
entitled  "An  act  in  relation  to  capital  punishment,  and  to  provide 
for  the  more  certain  punishment  of  the  crime  of  murder,"  James 
S.  Kuchler,  the  plaintiff  in  error,  committed  murder  by  poisoning 
his  wife.  He  was  indicted,  and  after  that  act  went  into  eflfect,  was 
tried  and  convicted,  and  sentenced  to  be  imprisoned  and  executed, 
pursuant  to  its  provisions.  It  is  now  established  by  the  Court  of 
Appeals,  in  Hartung  vs.  The  People^  22  N.  Y.  R.  95,  that  the 
provisions  of  the  act,  under  which  judgment  was  pronounced  on 
the  plaintiff  in  error,  in  so  far  as  they  apply  to  offences  committed 
before  that  law  became  operative,  are  ex  post  factOy  and  therefore 
unconstitutional  and  void.  This  determines,  without  further  dis- 
cussion, that  the  judgment  in  this  case  is  erroneous,  and  must  be 
reversed. 

The  important  question  then  arises,  what  disposition  should  be 
made  of  the  case,  upon  the  reversal  of  the  judgment  ? 

The  trial  of  the  prisoner  and  his  conviction  were,  in  all  respects, 
regulJir  and  legal,  and  no  exceptions  to  them  are  brought  before 
us.  The  writ  of  error  has  brought  up  the  record  alone,  and  no 
question  is  made  except  upon  the  illegality  of  the  judgment,  pro- 
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xiounced  upon  a  proper  conviction.  Untrammelled  by  statutes  or 
decisions,  there  would  seem  to  be  no  difficulty  in  holding,  that  the 
true  course  in  such  a  case  would  be,  on  reversing  the  erroneous 
judgment,  to  direct  the  Court  below  to  pronounce  the  proper  judg- 
ment on  conviction.  So  far  as  we  have  decisions  on  this  question, 
they  are  based  on  the  English  cases,  without  pausing  to  inquire 
whether  those  cases  are  applicable  to  our  system  or  not.  In 
Quimbo  Appo's  Case,  19  N.  Y,  531,  it  is  settled  that  the  Oyer 
and  Terminer  of  the  several  counties  of  this  State  'Ms  a  permanent 
and  continuous  court,  and  its  successive  sessions  are  terms  of  the 
same,  and  not  of  distinct  tribunals and  the  difference  between 
it  and  the  English  courts  of  Oyer  and  Terminer,  which  are  held  by 
virtue  of  special  commission  from  the  Crown,  which  expire  with 
each  session,  is  very  clearly  shown.  When,  under  the  English 
system,  a  judgment  was  reversed  on  writ  of  error,  because  the 
Oyer  and  Terminer  had  given  an  illegal  judgment  upon  a  regular 
conviction,  there  remained  no  court  below  who  could  be  directed 
to  pronounce  the  proper  judgment.  It  is  not  so  with  us,  and 
therefore  the  reason  for  the  rule  failing,  the  rule  itself  is  not 
applicable  to,  and  never  ought  to  have  been  brought  into  our 
practice. 

But  while  the  decisions  would  not  have  restrained  us  from  direct- 
ing the  Oyer  and  Terminer  to  proceed  to  give  the  proper  judgment 
in  this  case,  the  provisions  of  the  statute  regulating  the  practice 
'^n  writs  of  error  in  such  case  must  be  respected.  The  statute 
provides  (2  R.  S.  741,  §  24)  that  "if  the  Supreme  Court  shall 
reverse  the  judgment  rendered,  it  shall  either  direct  a  new  trial,  or 
that  the  defendant  be  absolutely  discharged,  according  to  the  cir- 
cumstances of  the  case.'' 

One  of  the  alternatives  of  this  statute,  either  to  direct  a  new 
trial,  or  to  discharge  the  defendant  absolutely,  must  be  pursued ; 
and  this  necessarily  precludes  us  from  directing  the  Court  below  to 
proceed  to  the  proper  sentence,  and  relieves  us  from  inquiring 
whether  there  was  any  sentence  that  could  have  been  lawfully  pro- 
nounced, left  by  the  blind  and  sweeping  changes  of  the  act  of 
1860. 
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The  question  for  our  examination  is,  therefore,  narrowed  down 
to  this :  Can  we  direct  a  new  trial,  or  mast  the  prisoner  be  abso- 
lutely discharged  ?  It  is  insisted  by  the  counsel  for  the  plaintiff 
in  error,  that  it  is  authoritatively  settled  in  this  State,  that  where 
the  writ  of  error  brings  up  the  record  alone,  without  a  bill  of 
exceptions,  and  the  judgment  is  reversed  for  error  manifest  in  the 
record,  this  Court  cannot  order  a  new  trial,  but  must  discharge  the 
prisoner  absolutely.  Before  bills  of  exceptions  were  extended  by 
statute  to  criminal  cases,  the  Court  had  no  power  to  grant  new 
trials  in  cases  of  felony  and  treason,  where  the  proceedings 
appeared  by  the  record  to  have  been  regular.  Neither  the  merits 
nor  the  proceedings  in  the  progress  of  the  trial  were  reviewable  on 
writ  of  error :  People  vs.  Oomatock,  8  Wend.  549 ;  3  Bl.  Com. 
888  ;  13  East  416 ;  Chit.  Cr.  Law  532.  This  rule  of  the  common 
law  has  been  followed  since  our  statute,  and  it  has  been  said  that 
new  trials  can  be  granted  now  only  where  the  judgment  is  reversed 
upon  bill  of  exceptions :  The  People  vs.  Taylor ^  8  Denio  91 ; 
O'Leary  ys.  The  People,  4  Parker  193. 

In  The  People  vs.  Taylor,  the  point  was  not  at  all  involved,  and 
the  very  eminent  judge  who  pronounced  the  opinion  was  evidently 
only  stating  the  common  law  rule,  without  respect  to  any  statute. 
He  neither  referred  to  the  statute  nor  in  anywise  considered  its 
effect  upon  the  former  rule,  and  ought  not  to  be  regarded  as  holding 
in  his  merely  incidental  dictum,  that  the  statute  had  not  changed 
the  common  law.  In  O'Leary  vs.  The  People-,  the  Court,  so  far 
as  the  point  was  considered,  followed  The  People  vs.  Taylor,  with- 
out considering  the  question  in  the  light  of  the  statute.  In  the 
Hartung  case  the  Court  of  Appeals  (as  the  reporter  informs  us  in 
his  notes),  on  reversing  the  judgment  ordered  a  new  trial,  "  not 
being  able  judicially  to  see,  that  upon  a  new  trial  the  prisoner 
might  not  be  convicted  of  manslaughter  in  some  inferior  degree.'* 
A  bill  of  exceptions  was  in  that  case  annexed  to  the  record,  but  no 
error  was  found  in  the  bill,  and  the  judgment  was  reversed  solely 
because  of  the  effect  of  the  law  of  1860  on  the  case.  It  would  be 
impeaching  the  good  sense  of  that  Court  to  say  that  in  a  case 
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where  no  error  appeared  in  the  bill  of  exceptions,  it  held  it  to  be 
ptoper  to  grant  a  new  trial  for  error  found  only  in  the  record, 
simply  because  a  bill  was  attached  to  the  record.  It  must  have 
been  considered  that  the  statute  had  given  the  Court  power  to 
order  a  hew  trial  ^'according  to  the  circumstances  of  the  case," 
and  in  that  respect  had  changed  the  common  law  rule,  or,  which  is 
possible,  the  order  was  entered  without  considering  the  point  at 
all.  In*  either  view,  the  case  is  perhaps  not  to  be  considered  as  an 
authority  on  the  question.  The  statute,  in  plain  terms,  embraces 
all  criminal  eases  brought  before  the  Court  by  writ  of  error, 
whether  the  alleged  error  is  in  the  judgment  record,  or  in  a  bill  of 
exceptions  annexed  to  it,  and  in  my  opinion  the  true  test  to  deter- 
mine what  order  shall  be  made  on  a  reversal  is,  whether  a  new  trial 
can  be  legally  eifective  or  not.  It  is  sometimes  apparent  on  the 
record,  that  no  conviction  can  lawfully  be  obtained,  as  where  the 
indictment  is  fatally  defective,  or  where  the  circumstances  are  such 
that  the  prisoner  cannot  be  re*tried,  without  a  violation  of  his 
constitutional  or  legal  rights ;  and  in  all  such  cases  it  is  the  duty 
of  the  Court  to  discharge  the  prisoner  absolutely ;  but  where  the 
error,  though  apparent  in  the  record  only,  is  of  a  character  that 
renders  the  trial  antt  conviction  illegal,  so  that  the  prisoner  cnnnot 
legally  be  said  to  have  been  in  jeopardy,  the  statute,  in  my  judg- 
ment, authorizes  this  Court  to  order  a  new  trial. 

But,  in  the  case  at  bar,  the  conclusion  is  forced  upon  my  mind 
that  there  can  be  no  new  trial.  The  trial  and  conviction  that  have 
taken  place  were,  in  all  respects,  regular  and  legal.  .  When  the 
verdict  was  rendered  the  prisoner  stood  lawfully  convicted  of 
murder:  4  Bl.  Com.  862.  The  legislature  (to  that  purpose 
omnipotent  both  in  wisdom  and  folly)  had  repealed  all  statutes 
prescribing  his  sentence  and  punishment,  under  circumstances 
where  the  common  law  was  not  revived  :  Hartung  vs.  The  People^ 
22  N.  Y.  95.  The  sentence,  attempted  to  be  substituted,  was 
unconstitutional ;  and  we  are  compelled,  by  reverence  for  the  Con- 
stitution as  well  as  for  the  adjudication  of  the  Court  of  Appeals, 
%o  reverse  it.  But  the  legal  conviction,  upon  a  regular  trial, 
remains  a  faety  of  which  the  prisoner  is  entitled  to  avail  himself. 
His  plea  of  autrefois  convict  would  be  a  bar  to  a  new  trial,  and 
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would,  as  it  seems  to  me,  be  established  by  producing  the  record 
now  brought  before  us.  "  The  plea  of  autrefois  convict^  or  a  former 
conviction  for  the  same  identical  crime,  though  no  judgment  was 
ever  given,  or  perhaps  will  be  (being  suspended  by  the  benefit  of 
clergy  or  other  cause),  is  a  good  plea  in  bar  to  an  indictment 4 
Bl.  Cora.  336.  In  The  State  vs.  Benham,  7  Conn.  414,  it  was 
held  that  the  verdict  itself  constitutes  the  bar,  and  in  The  State 
vs.  Morrelly  2  Yerg.  24,  that  this  is  so,  even  when  the  judgment  is 
improperly  arrested  upon  a  good  indictment:  2  Cow.  and  H. 
Notes  955. 

The  prisoner  could  not  be  deprived  of  the  benefit  of  that  plea  by 
the  answer  that  the  judgment  pronounced  on  the  conviction  was 
illegal.  It  was  no  fault  of  his  that  the  legislature  had  deprived 
him  of  his  well-earned  deserts  to  be  hanged ;  nor  that  the  Court, 
obedient  to  the  letter  of  the  act,  pronounced  the  sentence  it  pre- 
scribed. It  is  a  familiar  maxim  of  the  common  law,  "  Nemo  debet 
bis  vexari  pro  eadem  causa  J"  This  maxim  is  embodied  in  the 
Constitution  of  this  State,  and  of  the  United  States.  The  former 
declares  that  ^'no  person  shall  be  subject  twice  to  be  put  in 
jeopardy  for  the  same  offence:"  Sec.  6,  Art.  1,  Const,  of  N.  Y. 
The  latter,  ''nor  shall  any  person  be  subject, %or  the  same  offence, 
to  be  twice  put  in  jeopardy  of  life  or  limb :"  Art.  6,  Amend. 
£)on8t.  U.  S. 

It  needs  neither  argument  nor  authority  to  show  that  these  pro- 
visions are  applicable  to  a  case  where,  upon  a  regular  trial,  there 
has  been  a  lawful  conviction  of  a  felony.  They  protect  the 
prisoner  from  another  trial,  and  the  result  under  the  statute  is  his 
absolute  discharge. 

To  discharge  the  prisoner,  so  justly  convicted  of  his  appalling 
crime,  is  a  most  painful  duty ;  but  in  our  view  the  law  leaves  us  no 
alternative.  If  the  result  in  his  case,  and  in  the  parallel  one  of 
Mrs.  Hartung  (in  one  of  which  a  faithful  wife,  in  the  other  a  con- 
fiding husband  were  deliberately  poisoned  to  death  to  give  scope 
to  the  embraces  of  a  paramour  and  prostitute),  shall  form  beacons 
to  warn  against  future  imitation  of  the  folly  and  stupidity  of  the 
act  of  1860,  they  will  not  be  wholly  without  benefit  to  the  commu- 
nity. 
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Supreme  Court  of  Pennsylvania^ 

ECKERT  t;«.  CAMERON  ET  AL. 

1.  A  letter  written  bj  the  maker  of  a  note  to  the  holder,  before  the  discount  of  it 
by  him,  is  not  admissible  in  an  action  by  the  latter  against  an  iodorser,  to  show 
that  the  indorsement  was  an  accommodation  one. 

2.  Where  an  indorsed  note  comes  into  the  possession  of  the  maker  before  it  is  due,, 
there  is  no  .presumption  of  payment  or  extinguishment ;  and,  therefore,  one  who 
discounta  the  note  under  sftch  oircumstances  for  the  maker  is  an  innocent  holder 
for  value,  and  is  entitled  to  recover  from  any  of  the  parties  to  it. 

Error  to  the  Court  of  Common  Pleas  of  Lebanon  county. 

The  opinion  of  the  Court  was  delivered  by 

STRONa,  J. — It  would  be  difficult  to  vindicate  the  admission  of 
the  contents  of  a  letter  to  the  plaintiffs  below,  written  by  Shaner 
in  the  absence  of  Eckert,  and  before  the  notes  were  made  which  the 
plaintiff  discounted.  It  is  not  easy  to  see  how  one  who  has  indorsed 
a  promissory  note^  can  be  affected  by  the  declarations  of  the  maker, 
of  which  he  had  no  knowledge,  and  which  were  made  before  the 
note  had  any  existence.  Shaner  the  maker,  the  letter  or  its  con- 
tents (for  its  loss  was  sufficiently  proved)  would  have  been  legitimate 
evidence  to  show  that  the  indorsements  were  made  for  their  accom- 
modation, that  is,  were  such  proof  necessary.  But  how  could  the  « 
letter  be  evidence  against  Eckert  ?  The  Court  received  it  not  as 
proof  of  Shaner's  declaration,  but,  to  use  the  language  of  the  Judge, 
^'as  evidence  of  the  contract."  What  contract?  If  between 
Myers  and  Shaner,  or  Shaner  and  the  plaintiffs,  it  was  evident  to 
the  case,  res  inter  alios  partes.  If  between  the  plaiiitiffs  and  the 
defendant,  how  could  the  ex  parte  declarations  of  Shaner  tend  to 
prove  it  ?  In  admitting  this  we  think  the  Court  inadvertently  fell 
into  an  error,  for  which  we  should  be  constrained  to  direct  a  venire 
de  novo  were  it  not  that  the  mistake  could  have  done  the  defendant 
no  harm,  and  a  reversal  of  the  judgment  would  not  prove  of  ulti- 
mate service  to  him.  There  was,  it  is  true,  other  evidence  from 
which  the  jury  might  well  have  found  that  he  had  indorsed  the  note 
for  the  accommodation  6f  Myers  and  Shaner.    That  other  evidence 
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is  to  be  found  in  tbe  recitals  made  in  the  assignments  of  the 
accounts  and  stock,  and  in  the  testimony  of  George  Hoffman  and 
Jacob  Dehuff.  Yet  it  would  be  impossible  for  us  to  know  whether 
the  jury  did  not  rest  their  yerdict  in  whole  or  in  part  upon  Shaner's 
letter. 

But,  was  it  necessary  for  the  plaintiffs  to  prove  by  affirmative 
'  evidence,  that  the  defendant  was  an  accommodation  indorser  ?  They 
had  discounted  the  notes  for  the  makers,  on  the  day  of  their  date, 
before  their  maturity,  and  with  the  defendant's  indorsement  upon 
them.  Under  such  circumstances  were  the  indorsements  not  bind- 
ing, unless  it  was  proved  that  the  notes  had  never  before  been  ne- 
gotiated, but  were  indorsed  for  the  convenience  of  the  drawers  ? 
A  bill  or  note  which  has  been  once  in  circulation,  overdue,  and 
coming  from  the  hands  of  the  acceptor  or  maker,  is  presumed  to  be 
extinguished :  Byles  on  Bills  180 ;  McQ-ee  vs^Prouty,  9  Metcalf  546. 
This  is  because  it  was  the  duty  of  the  maker  or  acceptor  to  take  it 
up  when  it  fell  due,  and  therefore  it  is  fairly  inferable  from  his 
possession  of  it,  after  that  time,  that  ^  it  haa  fulfilled  its  office.  But 
before  it  has  fallen  due,  the  maker  of  a  promissory  note  is  under 
no  obligation  to  take  it  up,  and  the  reason  fails  for  presuming  its 
extinguishment  from  his  then  having  it  in  his  possession.  And  with 
the  failure  of  the  reason,  it  is  fair  to  conclude  that  the  rule  also 
*  ceases.  When,  as  in  this  case,  the  maker  offers  to  discount  an 
indorsed  note,  on  the  day  of  its  date,  and  before  its  maturity,  the 
law  does  not  infer  from  the  indorsement  and  from  the  possession 
of  the  maker,  that  the  note  has  been  either  paid  or  extinguished. 

It  may  be  doubted  whether  the  condition  of  such  a  note  proves 
that  it  has  been  in  circulation ;  whether  indeed  it  is  not  rather  a 
just  inference  that  the  indorsement  was  made  for  the  accommoda- 
tion of  the  maker,  and  the  whole  left  him  to  raise  money  upoix  it. 
In  Burhridge  vs.  Manneriy  3  Gamp.  193,  Lord  Ellenborough 
said,  payment  means  payment  in  due  course,  and  not  by  anticipa-* 
tion."  '^I  agree,"  said  he,  ^'that  a  bill  paid  at  maturity  cannot 
be  reissued,  and  that  no  action  can  afterwards  be  maintained  upon 
it  by  a  subsequent  indorsee.  A  payment  before  it  comes  due,  how- 
ever, I  think,  does  not  extinguish  it,  any  more  than  if  it  were 
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merely  discounted."  Now,  possession  by  a  maker,  after  an  indorse- 
ment, certainly  cannot  amount  to  more  than  proof  of  payment. 
Burhridge  vs.  Manners  was  a  suit  against  the  indorsee  of  a  promis- 
sory note  which  had  been  paid  a  few  days  before  it  came  due,  but 
not  cancelled,  and  which  afterwards  came  into  the  hands  of  th<; 
plaintiff  before  its  maturity.  The  plaintiff  was  permitted  to  recover. 
And  in  Morley  vs.  Culverwell^  7  Meeson  &  Welsby  174,  it  appeared 
that  a  bill  of  exchange  which  had  been  accepted  was  satisfied  four 
days  before  it  fell  due  by  the  acceptor,  aud  delivered  up  to  him  by 
the  drawer,  uncancelled.  It  was  held,  notwithstanding  this,  that 
the  drawer  was  liable  on  it  to  a  party  to  whom  the  acceptor  after- 
wards indorsed  it  for  value,  before  it  became  due.  This  was  the 
unanimous  opinion  of  the  Court  of  Exchequer,  and  the  language 
of  the  barons  completely  vindicate  their  judgment  Lord  Abinger, 
Chief  Baron,  said,  ''the  contract  of  the  drawer  and  of  each 
indorser  is  that  the  bill  shall  be  paid  by  the  acceptor  at  its 
maturity,  not  before  it  is  due,  that  it  shall  be  paid  according 
to  its  tenor  and  effect,  that  is,  when  it  becomes  due.  If  upon 
its  being  discharged  before  it  becomes  due,  the  drawer  inadver- 
tently leaves  his  name  upon  the  bill,  he  is  but  in  the  ordinary 
case  of  a  party  who  has  a  bill  in  negotiation,  with  his  name 
upon  it  against  his  intention.  It  is  in  the  hands  of  an  innocent 
holder  who  has  no  notice  that  it  has  been  discharged.  Suppose* 
mutual  accommodation  acceptances  to  be  given,  and  to  be  exchanged 
before  they  have  been  negotiated,  the  names  remaining  on  them, 
the  parties  may  circulate  them  so  as  to  give  a  title  to  a  bond  fide 
holder  before  they  become  due,  and  wherein  does  this  case  differ 
from  that?  Therefore  a  bill  is  not  properly  paid  and  satisfied 
according  to  its  tenor  unless  it  be  paid  when  due;  and  conse- 
quently, if  it  be  satisfied  before  it  is  du6,  by  an  arrangement 
between  the  drawer  and  acceptor,  that  does  not  prevent  the  acceptor 
from  negotiating  it,  or  an  innocent  holder  for  value  from  recovering 
upon  it."  In  the  same  case  Baron  Parke  said,  ''Nothing  will  dis- 
charge the  acceptor  or  the  drawer  except  payment  according  to 
the  law  merchant,  that  is  payment  of  the  bill  at  maturity.  If  a 
party  pays  it  before  he  purchases  it^  he  is  in  the  same  situation  as 
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if  he  had  discounted  it."  These  cases  hold  there  is  nothing  in  the 
fact  that  an  acceptor  or  maker  of  an  indorsed  note  has  it  in  posses* 
sion  and  offers  it  for  discount  before  its  maturity,  to  give  notice  to 
a  purchaser  of  its  payment  or  extinguishment.  Their  doctrine  is 
that  one  who  discounts  such  a  note  for  the  maker,  before  it  is  due 
according  to  its  tenor^  is  an  innocent  holder  for  value,  and  is 
entitled  to  recover  against  any  of  the  parties  to  it.  They  cover 
the  present  case,  and  they  appear  to  be  supported  by  sound  reason. 
It  follows  that  the  plaintiff  in  error  could  not  have  been  hurt  by 
the  admission  of  the  contents  of  Shaner's  letter. 

And  there  is  nothing  else  in  the  record  of  which  he  has  any 
reason  to  complain. 

The  judgment  is  affirmed. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OF  THE  STATE  OP  NEW  JERSEY.* 

Criminal  Law — Fal9e  Pretences. — An  indictment  for  obtaining  pro- 
perty by  false  pretences  must  show  that  the  accused  represented  that 
certain  facts  existed,  and  that  such  representations  caused  the  owner  to 
part  with  his  property,  and  must  further  show  that  the  statements  which 
induced  the  owner  to  part  with  his  property  are  untrue  :  State  vs.  Tomlw. 

A  mere  opinion  or  supposition  that  certain  facts  exist  is  not  sufficient : 
Id. 

A  representation  to  a  creditor  that  his  debtor  is  insolvent,  and  is  largely 
indebted,  and  that  he  is  possessed  of  only  small  means,  and  is  unable  to 
pay  the  debt,  thereby  inducing  the  creditor  to  part  with  his  claim  at  a 
sacrifice,  when  in  fact  such  representations  are  untrue,  and  the  debtor  is 
able  to  pay,  is  obtaining  property  under  false  pretences,  for  which  an 
indictment  will  lie :  Id. 

Vendor  and  Vendee — Deed  in  Escrmo — Death  of  Vendor. — Where  land 
is  sold,  a  part  of  the  purchase-money  paid,  and  a  deed  executed  and 

I  From  Andrew  Datoher,  Esq.,  Stale  Reporter,  to  appear  in  the  5th  Tolume  of 
his  Reports. 
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planced  in  the  hands  of  a  third  person  to  be  delivered  to  the  grantee,  and 
the  balance  of  the  purchase-monej  to  be  paid  on  the  happening  of  a 
certain  event,  if  the  grantor  die  before  the  event  happens  the  title  to  the 
land  does  not  vest  in  the  purchaser,  but  descends  to  the  heirs  of  the 
vender,  subject  to  the  equitable  rights  of  the  purchaser:  Teneick  vs. 
Flagg, 

If  the  heirs  of  the  vendor  afterwards  make  a  deed  to  the  purchaser, 
and  the  purchase-money  is  paid  over  to  the  vendor's  administrator,  such 
administrator  will  not  hold  the  money  as  a  part  of  the  estate  of  the  vendor, 
but  will  hold  it  as  an  individual  for  the  heirs  as  their  property,  and  an 
action  will  lie  against  him  to  recover  it :  Id. 

The  deed  given  by  the  heirs  is  an  absolute  title  for  the  land ;  it  is  not 
a  deed  of  confirmation,  because  there  had  been  no  previous  deed  delivered 
nor  estate  created  to  be  confirmed :  Id, 

Trustee — Pretumplwn  of  Conveyance  and  Surrender  to  cestui  que  trust 
— Mortgatje. — A  deed  was  made  to  J.  G.  B.,  X^ustee  of  the  Lexington 
and  Danville  Railroad  Company  of  Kentucky,  of  the  seoond  part,  the 
Jiahendum  and  tenendum  clauses  and  the  covenants  being  to  said  party 
of  the  second  part,  his  heirs  and  assigns,  held,  tbat  on  the  face  of  the  deed 
it  showed  a  grant  to  J.  G.  B.|  and  not  to  him  in  trust  for  the  company : 
Brown  vs.  Combs  et  aL 

The  railroad  company  executed  a  mortgage  to  J.  G.  B.  and  others,  and 
J.  G.  B.  made  agreements  for  the  culture  of  the  lands,  in  which  he  styles 
himself  as  agent,  and  signs  as  such. .  Ilcld^  that  these  circumstances, 
together  with  the  deed,  being  made  to  him  as  trustee,  &c.,  were  sufficient 
evidence  that  the  property  was  conveyed  to  J;  G.  B.  in  trust  for  the  com- 
pany, and  that  it  was  a  mere  naked  trust :  lield,  also,  that  taking  a  mort- 
gage from  the  company,  and  acting  as  agent  as  above  stated,  were  incon- 
sistent with  his  character  as  trustee,  and  were  sufficient  evidence  from 
which  to  presume  a  surrender  of  the  trust  and  conveyance  of  the  land  to 
the  company :  Id,  , 

To  establish  a  trust,  no  particular  form  of  expression  is  necessary  in  a 
deed ;  it  cannot  be  declared  by  parol,  but  may  be  created  by  any  writing 
showing  that  a  trust  is  intended :  Id. . 

A  cestui  que  trust  cannot  recover  in  ejectment  against  his  trustee  unless 
a  surrender  to  him  of  the  legal  estate'  can  be  reasonably  presumed.  He 
has  no  alternative  but  to  bring  the  action  against  a  stranger  in  the  name 
of  his  trustee :  Id. 
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A  trustee,  as  tenant  of  the  legal  estate,  may  reeover  in  ejectment  from 
bis  own  cestui  que  trtut,  and  the  cestui  que  trust  has  no  defence  to  ih*i 
action  at  law ;  hb  only  remedy  is  to  sue  out  an  injunction  in  a  court  of 
equity:  Id. 

A  surrender  of  the  trust,  and  a  conveyance  thereof  by  the  trustee,  may 
be  presumed  when  the  object  of  the  trust  has  been  accomplished :  Id. 

A  mortgagee  by  taking  a  mortgage  assents  to  his  mortgagor's  right  to 
execute  it,  and  is  estopped  from  denying  the  mortgagor's  title :  Id. 

Where  a  mortgage  is  given  to  A.  B.  and  C.  to  secure  them  as  indors- 
ers  for  the  mortgagor,  if  C.  is  in  possession  of  the  premises,  and  A.  and  B. 
bring  an  action  of  ejectment  against  him  to  recover  the  land,  if  the  plain- 
tiffs are  entitled  to  recover  they  will  obtain  the  whole  premises,  unless  the 
defendant  can  prove  damage  to  him  by  payment  of  or  liability  on  some 
of  the  bills  of  exchange  or  notes  against  which  he  was  to  be  indemnified 
by  the  mortgage :  /(/. 

Common  Recovery — Presumption  of  Conveyance  or  Surrender  to  make 
a  Tenant  by  the  Precipe. — H.  R.,  by  his  last  will  and  testament,  devised 
certain  lands  to  I.  R.  "  during  his  life,  and  then  to  the  heirs  of  his  body 
for  ever."  On  the  third  day  of  June,  1799,  I.  R.  conveyed  the  premises 
to  I.  H.  and  W.  M.  by  deed  of  bargain  and  sale,  with  covenant  of  war- 
ranty and  covenant  for  further  assurance.  He  also  executed  to  the 
grantees  a  bond  conditioned  that  he  would  suffer  a  common  recovery, 
whereby  the  entailment  of  the  premises  should  be  broken,  and  a  good 
title  in  fee  simple  vested  in  the  grantees.  On  the  12th  of  June,  1799, 
an  act  was  passed  abolishing  fines  and  recoveries.  H.  and  M.  divided  the 
land,  and  M.  conveyed  his  share  to  W.  H.,  April  29,  1806.  On  the  8th 
of  June,  1806,  a  special  act  was  passed  to  authorize  I.  R.  to  suffer  a 
common  recovery.  He  then  executed  a  deed  tripartite  with  J.  M.  W.,  as 
the  recoverer,  and  C.  E.,  as  the  tenant  to  the  precipe ^  reciting  that  H. 
and  M.  had  reconveyed  the  whole  premises  to  him.  Judgment  of  recovery 
was  rendered  September  2,  1806,  and  on  the  13th  I.  R.  conveyed  the 
whole  premises  to  H.  and  M.  in  fee  simple.  It  did  not  appear  that  W.  H. 
ever  reconveyed  to  M.,  or  that  he  had  possession  of  the  premises  pre- 
vious to  the  reoovery.  W.  H.  and. those  claiming  under  him  occupied 
the  premises  from  March,  1807,  to  the  commencement  of  this  suit,  a 
period  of  over  forty  years : 

Held,  that  the  facts  warranted  the  presumption  of  a  surrender  by  W. 
H.  to  M.;  which  enabled  M.  to  make  such  surrender  to  I.  R.  as  gave  the 
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latter  power  to  make  a  good  tenant  to  the  precipe :  held,  also,  that  the 
recovery  was  legal,  and  under  the  conyejances  and  proceedings  a  good 
title  in  fee  simple  was  Tested  in  W.  H. :  Id.  * 

Deed' Reservation  0/  Entry  to  Repair,  &c,,  Dams. — A  deed  of  convey- 
ance to  the  Central  Railroad  Company  contained  the  following  reservation, 
viz. :  excepting  and  reserving  to  the  said  M.  S.,  his  heirs  and  assigns  for 
ever,  the  right  and  privilege  to  keep  up  and  retain  on  said  premises  the 
small  house  and  yard  thereto  attached,  as  the  same  is  now  located,  for 
ever,  and  also  the  right  and  privilege  to  enter  upon  said  premises  from 
time  to  time  to  make,  amend,  and  repair  his  mill-dams,  and  to  remove 
from  the  pond  the  manure  that  may  there  accumulate  from  time  .to  time. 
Held,  that  hy  that  reservation  the  grantor,  and  those  claiming  under  him, 
had  the  right  to  enter  upon  the  premises  not  only  to  amend  and  repair 
the  dam,  hut  to  keep  up  and  maintain  all  dams  upon  the  premises  in  the 
same  condition  in  which  they  were  at  the  time  of  making  the  deed  of 
conveyance,  and  that  the  grantees  had  not  the  right  to  take  down  or 
remove  the  dams,  or  any  part  thereof :  Valentine  vs.  The  Central  Rail- 
road  Compact/  of  New  Jersey. 

The  grantor  made  an  agreement  with  the  company,  granting  to  them 
the  right  and  privilege  to  extend,  widen,  and  strengthen  their  emhank- 
ment  hy  the  use  of  his  lands,  and  relinquishing  to  them  all  claim  for 
damages  that  might  arise  from  the  use  of  the  rights  and  privileges  thus 
granted,  and  also  relinquishing  all  claim  for  damages  which  he  had  pre- 
viously sustained  at  their  hands.  Held,  that  this  agreement  did  not  give  to 
the  company  any  right  to  take  down  or  remove  any  part  of  the  dam :  Id. 

Ways — Right  to  erect  Gates. — The  statutory  right  to  erect  swinging 
gates  across  private  and  hy-roads  extends  to  all  ways  except  such  as  come 
within  the  description  of  puhlic  roads  :  Stevens  vs.  Allen, 

Municipal  Corporations-^Improvements,  Assessments  for, — Where  the 
charter  of  a  city  provides  that  the  expense  of  improvements,  when  com- 
pleted, shall  he  ascertained  and  assessed  hy  three  impartial  commissioners, 
to  he  appointed  hy  the  common  council,  the  corporation  has  not  the  power 
to  estahlish  a  hoard  of  commissioners  of  assessments  who  shall  act  in  nil 
cases.  The  commissioners  must  he  appointed  for  each  specific  case :  Tl\e 
State  vs.  The  Mayor  and  Common  Council  of  the  City  of  Hudson. 

Where  a  city  charter  requires  property  to  he  assessed  to  pay  for  im- 
provements according  to  the  henefits  received,  it  is  not  sufficient  to  assess 
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each  lot  according  to  its  frontage.  Tbe  commissioners  must  exercise  their 
judgment  as  to  'the  amount  of  benefit  each  lot  receives,  and  must  assess 
the  property  accordingly,  knd  the  report  must  show  that  the  assessment 
has  been  so  made :  Id. 

Parent  and  Child — Ri</ht  of  Father  to  Wages — Emancipation.— -A, 
father  may  claim  for  services  rendered  by  his  son,  a  master  by  his  appren- 
tice or  hired  laborer,  and  may  charge  for  it  as  done  by  himself :  Brown 
vs.  Ramgay. 

Where  a  father  sues  for  labor  performed  by  his  son,  the  plaintiff  must 
prove  that  he  is  the  principal  in  doing  the  work  and  the  son  the  agent, 
either  in  fact  or  in  law,  and  either  that  the  son,  being  emancipated,  was 
working  under  him  aA  his  servant,  that  he  was  not  emancipated  or  was 
incapable  of  emancipation  :  Id. 

On  a  certiorari  from  the  Court  of  Common  Pleas  this  Court  will  not 
review  the  decision  of  the  Court  below  on  questions  of  fact;  but  where 
the  question  is  a  mixed  one  of  law  and  fact,  the  only  inquiry  here  is 
whether  there  was  a  mistake  or  misapplication  of  the  law  by  the  Coart 
below:  Id, 

If  there  is  legal  evidence  before  the  Court  below,  upon  which  they  can 
reach  the  conclusion  to  which  they  arrive,  this  Court  will  not  reverse  the 
judgment  because  the  evidence  would  bring  them  to  a  different  conclu* 
sion:  Id. 

The  right  of  the  father  to  the  services  of  his  child  ceases  on  the  child's 
attaining  the  age  of  twenty-one  years,  and  it  is  then  the  right  of  the  child 
to  receive  its  own  wages ;  but  arriving  at  the  age  of  twenty-one  is  not 
tpw  facto  emancipation ;  the  child  may  elect  to  remain  with  the  parent  or 
may  be  incapable  of  emancipation,  and  if  it  so  remain,  or  such  incapacity 
exists,  the  parent  will  be  entitled  to  the  child's  wages :  Id, 

Whether  a  child  has  been  emancipated  or  not,  or  is  incapable  of  eman- 
cipation by  imbecility  or  otherwise,  are  questions  of  fact  to  be  decided  by 
the  peculiar  circumstances  of  each  case  :  Id, 

A  child  may  be  emancipated  by  the  act  of  the  father  and  without  the 
election  of  the  child,  as  where  the  father  turns  the  child  from  his  house, 
and  will  not  permit  it  to  remain  at  home  in  his  family :  Id, 

The  law  will  not  presume  any  change  in  the  relation  of  parent  and 
ehild  from  the  mere  fact  that  the  child  has  arrived  at  the  age  of  twenty* 
one:  Id, 
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Evidence — Examination  of  Witness — Privilege, — On  the  cross-exami- 
nation of  a  witness  he  cannot  be  asked  whether  he  had  been  convicted 
of  petit  larceny,  although  he  do  not  object.  The  party  has  a  right  to 
insist  that  the  fact  be  proved,  if  at  all,  by  the  record :  Newcomh  vs. 
Griswold. 

So  also  the  party  may  object,  though  the  witness  do  not,  to  a  question 
whether  the  latter  had  made  certain  statements  in  an  affidavit  which  was 
not  produced :  Id, 

Married  Woman — S^arate  Property,  Inability  for  Hushand^s  Debt, — 
A  wife,  by  allowing  chattels  belonging  to  her,  and  which  remain  in  specie, 
to  be  employed  by  her  husband  in  the  carrying  on  of  a  business  for  their 
common  benefit,  does  not  devote  them  to  her  husband  so  as  to  render 
them  liable  for  his  debts :  Sherman  Vs.  Ekler  et  al. 

Otherwise,  it  seems,  as  to  articles  used  by  the  husband  as  merchandise,* 
whether  a  part  of  the  goods  belonging  to  the  wife  before  marriage,  or 
purchased  out  of  the  earnings  and  accumulations  of  the  business :  Per 
Allen,  J. :  Id, 

An  assignment  by  the  wife  of  the  goods  and  chattels,  ''as  well  as  all 
claims  and  demands  for  any  portion  of  them,"  is  valid,  and  carries  the 
right  of  action  for  the  taking  by  a  creditor  of  that  part  of  her  property 
which'  remained  in  ^ecie  and  was  not  made  merchandise,  though  used  by 
tlie  husband  in  his  business :  Id, 

Usury — Mortgage^  Conveyance  subject  to  d  Mortgage  Debt. — Where 
land  u  conveyed  subject  to  a  usurious  mortgage,  which  the  grantee 
assumes  to  pay,  the  mortgagee  acquires  a  right  to  an  appropriation  of  the 
land  for  that  purpose,  which  cannot  be  divested  without  his  asi^ent: 
.Hartley  vs.  Harrison  et  al. 

Held,  accordingly,  that  a  subsequent  arrangement  between  the  parties 
to  the  deed,  whereby,  as  between  them^  it  became  a  mere  quit-claim,  was 
inoperative  to  open  the  defence  of  usury  to  the  grantee :  Id. 

Quaere,  however,  whether  the  personal  liability  assumed  by  the  grantee 
is  not  discharged  by  the  release  of  his  grantor.  So  held  in  the  Supreme 
Court,  and  the  question  not  passed  upon  by  this  court :  Id, 

Judgment  by  Confession — Fraud. — A  judgment  by  confession  entered 


1  From  E.  V.  Smith,  Esq.,  State  Reporter. 
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upou  an  insufficient  statement,  but  not  impeached  for  actual  fraud,  is  good 
as  between  the  parties :  MUler  vs.  Earle. 

Where  the  property  of  the  defendant  has  been  sold  under  an  execution 
upon  such  a  judgment,  the  purchaser's  title  cannot  be  impeached  by  a 
creditor  having  no  judgment  or  lien  on  the  property  at  the  time  of  the 
levy:  Id, 

Sale — Purchase  with  Design  not  to  Pay — Fraud, — Though  the  omission 
of  a  purchaser  of  goods  for  credit  to  disclose  his  insolvency  is  not  necessarily 
fraudulent,  yet  if  the  purchase  be  made  with  a  preconceived  design  not  to 
pay,  it  is  a  fraud :  Scnnequin  et  al,  vs.  Naylor. 

Such  design  may  be  inferred  by  the  jury  from  the  circumstances  and 
conduct  of  the  vendee,  not  only  in  respect  to  the  sale  in  question  but  in 
other  contemporaneous  transactions :  Id, 

Evidence — Exemplification  of  Will. — The  exemplification  of  the  record 
of  a  will,  in  order  to  be  evidence,  under  ch.  94  of  1850,  must  contain  the 
proofs  taken  before  the  surrogate.  A  mere  exemplification  of  the  will, 
recorded  as  having  been  proved,  is  insufficient :  Bill  et  al,  vs.  CrocJc/ord, 

Account — Where  it  Lies. — The  action  of  account,  at  common  law, 
would  only  lie  between  two  merchants.  *  It  was  unavailable  where  the 
partnership  consisted  of  a  larger  number :  Appleby  vs.  Brown. 

The  Revised  Statutes  (2  R.  S.,  p.  385,  §  49),  though  implying  a  different 
understanding  on  the  part  of  the  legislature,  did  not  change  the  law  or 
enlarge  the  cases  in  which  the  action  might  be  brought :  Id. 

Hiyhway —  When  it  may  he  laid  out  over  Railroad  Track  or  Property — 
Constitutional  Law. — A  highway  cannot  be  laid  out  over  grounds  acquired 
by  a  railroad  corporation  for  the  site  of  an  engine-house,  &c.,  ncceSvsary 
for  its  use  at  a  station  :  The  Albany  Northern  R.  R.  Co,  vs.  Brownell  et  al. 

An  injunction  suit  will  lie  to  restrain  highway  commissioners  from 
taking  possession  of  such  a  site :  Id. 

It  seems  that  an  injunction  suit  will  not  lie  in  a  case  where  the  com- 
missioners would  have  the  right  to  lay  out  a  highway,  but  fail  to  acquire 
jurisdiction,  or  where  their  proceedings  were  irregular:  Id, 

The  statute  (ch.  62  of  1853),  in  authorizing  the  construction  of  high- 
ways across  railroad  tracks  without  compensation,  does  not  violate  the 
constitutional  provisions  against  taking  private  property  for  public  use  or 
impairing  the  obligation  of  contracts :  Id. 

The  title  which  a  railroad  corporation  acquires  to  its  track  is  qualified 
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as  being  taken  for  public  use.  and  is  subject  to  the  exercise  by  tbe 
legislature  of  all  the  powers  to  which  the  franchises  of  the  corporation 
are  subject :  Id. 

Judgment  hg  Confession —  Validity. — A  judgment  by  confession  is  valid 
as  between  the  parties,  though  the  statement  on  which  it  is  founded  does 
not  conform  to  the  Code  in  setting  forth  the  origin  and  particulars  of  the 
indebtedness :  Neu$haum  ts.  Keim  et  ah 

Such  a  judgment,  therefore,  upon  proof  of  its  bona  fideSy  authorizes  the 
creditor  to  impeach  a  fraudulent  transfer  by  his  debtor :  Id. 

A  statement,  it  seems,  is  sufficient  under  the  Code,  which,  after  declaring 
that  the  plaintiff  had  sold  and  delivered  to  the  debtor  large  quantities  of 
meat  in  1854  and  1855,  averred  that  there  was  justly  due  him,  upon  such 
sales,  a  balance  of  S2114,  with  interest  from  January  18,  1855  :  Id. 

Insurance — Warranty — "  Free  from  Liena," — A  marine  policy  of  in- 
surance upon  the  whole  tackle,"  &c.,  of  a  vessel,  containing  a  warranty 
that  the  property  is  free  from  all  liens,"  parol  evidence  is  admissible 
that  the  property  insured  was  the  owner's  equity  of  redemption  in  the 
vessel  which  was  subject  to  certain  mortgages  known  to  the  insurer: 
Bidwell  vs.  The  North  Western  Ins.  Co. 

The  existence  of  such  mortgages  is  no  breach  of  the  warranty :  Id, 

Sunday  Law — Newspaper. — A  contract  for  the  publication  of  an  ad- 
vertisement in  a  newspaper  to  be  issued  and  sold  on  Sunday,  is  void : 
Smith  et  al.  vs.  Wilcox  et  al. 

Habitual  Drunkard — Promissory  Note,  what' Payment  of. — ^The  juris- 
diction given  to  the  County  Courts,  for  the  custody  of  habitual  drunkards 
(Code,  §  30,  sub.  8)  is  general,  not  limited  to  those  having  estates  of  less 
than  $250  :  Davis  vs.  Spencer. 

The  reference  in  subdivision  eleven  of  the  same  section  to  the  powers 
of  the  old  Courts  of  Common  Pleas  in  this  matter  does  not  limit  the  effect 
of  subdivision  eight,  but  was  intended  to  continue  in  the  County  Court 
cases  then  pending  in  the  Common  Pleas :  Id. 

An  agreement  between  the  payee  of  a  note  and  the  maker,  made  with 
the  assent  of  the  latter's  partner,  to  apply  the  indebtedness  of  the  payee 
to  such  maker  and  his  partner  in  payment  of  the  note j  operates  in  presenti 
as  a  satisfaction  of  the  note  pro  tanto:  Id, 

Whether  the  assent  of  the  partner  was  necessary  or  material :  Quare  : 
Id. 
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Actum  /or  Specific  Performance. — When  it  appears,  or  is  conceded,  on 
tbe  trial  at  a  special  term  of  an  action  for  the  specific  performance  of  an 
agreement  to  sell  and  oonyey  real  estate,  that  the  defendant  is  not,  and 
ncTer  has  been,  able  specifically  to  perform,  the  judge  should  decline  to 
proceed  with  the  trial,  and  should  send  the  action  to  the  circuit,  for  trial : 
Stevenwn  vs.  Buxton, 

The  defendant,  in  such  a  case,  has  a  right  to  have  the  question  of 
damages  tried  by  a  jury;  of  which  the  justice,  at  special  term,  cannot 
deprive  him,  by  a  compulsory  reference  to  a  referee ;  particularly,  where 
the  fact  that  the  defendant  never  had  title,  and  was  not  and  never  had 
been  able  to  specifically  perform,  is  set  up  in  the  answer :  Id, 

Insurance — Transfer  of  Interest  without  Consent — Liability  upon  Pre- 
mium Note, — A  clause,  in  a  policy  of  insurance^  providing  that  the  inte- 
rest of  the  assured  in  the  policy,  or  in  the  property  insured,  is  not  assign- 
able without  the  written  consent  of  the  insurers ;  and  that  in  case  of  any 
transfer  or  termination  of  such  interest  without  such  consent,  the  policy 
shall  be  void  and  of  no  clTect,  is  to  be  regarded  as  a  provision  made  for 
the  exclusive  benefit  of  the  insurers,  and  to  be  practically  exercised  by 
them  or  not,  at  their  option  :  Bj/attj  receiver,  4rc.,  vs.  Wait. 

If,  ailer  t^ie  assured  has  transferred  his  interest  in  the  policy  and  in 
the  j)roperty  insured,  without  the  written  consent  of  the  insurers,  the 
latter  choose  to  rectify  the  transfer,  and  to  continue  the  insurance,  the 
policy  will  not  be  absolutely  void  :  Id. 

And  if,  after  notice  of  such  transfer,  they  treat  the  assignee  as  a  mem- 
ber of  the  company,  they  will  be  estopped  from  denying  such  ratification 
and  approval :  Id. 

Whether  a  policy  of  insurance  be  regarded  as  originally  void,  or  only 
voidable  in  consequence  of  an  unauthorized  transfer,  it  is  nevertheless 
conditionally  susceptible  of  ratification  and  confirmation :  Id, 

Notwithstanding  a  policy  be  regarded  as  absolutely  void,  by  reason  of 
an  unauthorized  transfer,  so  far  as  to  prevent  an  action  for  a  loss,  by  the 
assured,  against  the  company,  the  former  is  not  released  from  the  obliga- 
tions of  his  deposit  or  premium  note  until  he  has  complied  with  a  condition 
of  the  policy  and  charter,  requiring  "  the  payment  of  his  proportion  of  all 
losses  and  expenses  that  may  have  occurred  prior  to  the  surrender*'  of  the 
policy,  or  alienation  of  the  property :  Id. 
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The  assured  will  remain  liable  upon  his  deposit  note,  as  well  for  losses 
occurring  after  as  before  the  alienation,  until  all  assessments  are  paid :  Id, 

Notwithstanding  a  clause  in  the  charter  of  a  mutual  insurance  com- 
pany, declaring  that  all  persons  who  shall  insure  with  the  company,  "  $o 
long  as  they  shaU  he  insured  in  said  company,  shall  be  and  continue  mem- 
bers thereof,  and  no  longer,"  persons  insured  are  still  members  of  the 
company,  and  liable  to  contribute  for  losses  sustained,  although  they  have 
alienated  the  property  without  the  written  consent  of  the  company :  Id. 

Husband  and  Wife — Wife  when  a  witness  against  Husband — Parol 
Promise  of  Husband,  and  Settlement  in  consideration  thereof. — When 
husband  and  wife  are  co-defendants,  and  their  interests  are 'not  conflict- 
ing, she  is  a  competent  witness  in  her  own  behalf,  and  may  be  examined 
as  to  an  agreement  between  them  :  Scheffner  vs.  Renter  and  others. 

Where  a  husband  receives  from  his  wife  a  sum  of  money  belonging  to 
her  absolutely,  upon  a  parol  promise  to  repay  the  same,  he  not  being 
indebted  at  the  time,  such  parol  promise,  though  void  at  law,  is  good  In 
equity :  and  the  receipt  of  the  money  forms  an  equitable  consideration 
for  the  repayment  thereof,  or  for  a  settlement  of  real  estate  of  equivalent 
value,  and  for  a  post-nuptial  contract  carrying  such  an  arrangement  into 
effect:  Id. 

Where  a  conveyance,  made  by  a  husband  to  his  wife,  was  no  more  than 
a  joint  equivalent  for  the  money  borrowed  by  him  of  her,  and  was  appa- 
rently free  from  actual  fraud,  it  was  held  that  such  conveyance,  althpugh 
executed  after  a  debt  had  been  incurred  by  the  husband,  was  supported 
by  the  antecedent  equitable  obligation  and  consideration,  and  in  legal 
effect  related  back  to  that  period.  Id. 

Mortgage — Condition  that  all  shall  become  due  on  Default. — A  condi- 
tion, in  a  mortgage,  that  upon  default  in  the  payment  of  interest  for  twenty 
days  after  due,  the  principal  sum,  together  with  all  arrears  of  interest, 
shall,  at  the  option  of  the  mortgagee,  become  due  and  payable  immediately, 
is  not  in  the  nature  of  a  forfeiture,  to  be  relieved  against  by  a  court  of 
equity,  or  which  a  court  of  equity  will  not  enforce.  It  is  an  agreement 
which  the  parties  have  a  right  to  make,  and  the  extension  of  credit  is 
lawfully  made  dependent  upon  the  punctual  payment  of  interest :  Valen- 
tine vs.  Van  Wagner. 

Certificate  of  Deposit,  payable  in  "  Illinois  Currency." — ^The  plaintifis 
deposited  money  with  the  defendants;  who  were  bankers,  at  Chicago, 
receiving  from  them  a  certificate  stating  that  the  plaintiffs  had  deposited 
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in  their  office  11781.42,  Ills.  Cy.,  payable  to  the  order  of  themselves.'' 
Edd^  that  the  fair  construction  of  the  terms  '^Ilb.  Cy.,"  if  applied  to 
the  payment  of  the  certificate,  was  that  the  same  might  be  paid  in  bills 
of  banks  whioh  at  the  time  of  payment  were  received  and  passed  as  ordi- 
nary currency,  in  Illinois ;  but  that  payment  could  not  be  made  in  the 
same  bills  which  were  deposited.  And  that  it  was  error  to  hold  that  tlie 
defendants  were  bound  to  pay  in  specie,  or  in  bills  which  passed  at  par, 
in  Chicago :  Sidbert  and  others  vs.  Carver  and  others. 

Sheriff'- — Liability  for  Acts  of  his  Deputy — Authority  of  Deputy,  hmo 
proved — Impeaching  Witnesses, — ^To  render  a  sheriff  liable  for  the  acts  of 
his  deputy,  it  is  not  necessary  that  he  should  be  sued  in  his  official  capa- 
city as  sheriff  and  facts  sufficient  to  charge  him  as  such  be  set  out  in  the 
complaint :  Curtis  vs.  Fay. 

The  sheriff's  liability  for  the  acts  of  his  deputy,  in  the  execution  of 
process,  rests  upon  the  doctrine  of  principal  and  agent;  and  in  all  such 
cases  it  is  essential  to  prove  the  agency,  upon  the  trial,  if  the  fact  is 
denied  by  the  answer :  Id, 

The  authority  of  the  deputy  to  act  as  the  agent  of  the  sheriff,  and  to 
bind  him  by  his  acts,  can  only  be  proved  by  the  production  of  his 
appointment  as  deputy.  It  cannot  be  proved  by  a  certified  copy  of  such 
appointment ;  nor  by  evidence  that  the  deputy  acted  as  such :  Id, 

One  having  no  personal  knowledge  of  the  character  of  a  witness,  but 
deriving  his  information  solely  from,  others  whom  he  does  not  know,  is 
not  qualified  to  testify  in  relation  to  the  witness's  character  or  reputation : 
Id. 

An  impeaching  or  sustaining  witness  is  not  to  speak  of  the  reputation 
of  the  witness  whose  veracity  is  in  question,  unless  he  knows  it;  and 
such  knowledge  must  be  founded  upon  an  acquaintance  and  intercourse 
with  the  neighbors  and  acquaintance  of  the  witness,  sufficient  to  enable 
him  to  gather  the  general  estimation  in  which  such  witness  is  held  in 
the  community  where  he  resides :  Id. 

SUPREME  COURT  OF  MASSACHUSETTS.* 
Promissory  Note — Failure  of  Consideration — Patent — ^The  sale  of  the 
right  to  make,  use,  and  vend  a  patented  invention  which  cannot  be  applied 
to  any  beneficial  purpose,  but  is  wholly  worthless,  is  not  a  valid  considera- 
tion for  a  promissory  note,  although  the  parties  acted  in  good  faith  and 
both  then  believed  the  patent  to  be  valuable :  Lester  vs.  Palmer, 


1  From  Charles  Allen,  Esq.,  Reporter  of  the  Court. 
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Shipping — Charier-Party — Deviation  from  Voyage. — Charterers  of  a 
vessel  for  an  entire  voyage,  who  by  themselves  or  their  authorized  agent 
waive  the  terms  of  the  charter-party  and  consent  to  and  order  a  deviation 
from  the  voyage  agreed  upon,  are  liable  to  pay  the  stipulated  price,  iu 
like  manner  as  if  the  voyage  originally  contemplated  had  been  performed ; 
and  the  fact  that  a  memorandum  of  such  consent  and  order  is  afterwards 
written  upon  the  charter-party  and  signed  by  such  agent  with  bis  own 
name  alone  is  immaterial :  Baker  vs.  Pratt. 

If  A.,  being  the  authorized  agent  of  the  charterers  of  a  vessel  for  an 
entire  voyage,  instead  of  pursuing  the  voyage  agreed  upon,  to  I.,  consents 
to  abandon  it,  and  signs  a  memorandum  reciting  that  he  has  given  orders 
to  the  captain  to  keep  the  ship  away  for  G.,  the  captain  deeming  it  inex- 
pedient from  the  lateness  of  the  season  to  visit  I.,  but  saying  that  he  held 
himself  in  readiness  to^ake  further  eflfort  to  do  so  if  required,  the  legal 
effect  of  the  memorandum  and  of  the  arrangement  of  which  it  is  the 
evidence  is,  an  agreement  to  deviate  from  the  original  course  of  the  voyage, 
and  not  an  abandonment  of  the  charter-party)  and  the  charterers  are 
liable  for  the  stipulated  price,  although  the  prosecution  of  the  original 
course  of  the  voyage  had  become  impracticable  by  the  perils  of  the  seas, 
and  the  voyage  was  in  fact  broken  up;  and  although,  after  reaching  G., 
a  new  agreement  was  made  respecting  the  homeward  voyage,  in  which 
the  questions  afiecting  the  rights  of  the  parties  under  the  charter-party 
were  reserved  for  future  adjustment :  Id. 

Dower —  Vendor  arid  Vendee. — A  widow  is  not  entitled  to  dower  in  land 
in  the  possession  of  her  husband  at  the  time  of  his  death,  under  an  execu- 
tory contract  for  the  purchase  thereof,  the  terms  of  which  were  not  com- 
plied with  in  his  lifetime :  Lobddl  vs.  Hayes, 

Case — Liability  of  Occupier  of  Real  Estate  for  Negligence  of  ViWkmaiu 
— The  lessee  of  a  building  who  has  employed  a  carpenter  to  repair  an 
awning  which  extends  from  the  building  over  a  public  way,  with  no 
special  contract  as  to  the  terms,  price,  or  time  of  doing  the  work,  is  liable 
for  an  injury  sustained  by  one  who  is  lawfully  using  the  way,  by  reason 
of  the  carelessness  of  the  carpenter  in  making  the  repairs :  Brackctt  vs. 
Luhke. 

Shipping — Liability  for  Supplies. — One  who  has  taken  and  caused  to 
be  recorded  a  bill  of  sale  of  an  undivided  share  of  a  vessel,  absolute  in 
terms^  bat  intended  only  as  collateral  security  for  a  debt,  and  has  never 
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taken  her  into  his  possession  or  control,  or  received  any  part  of  her  earn- 
ings, or  in  any  manner  interfered  in  her  management,  is  not  liable  for 
supplies  ordered  by  the  master,  although  they  were  for  her  permanent 
advantage  :  Blanchard  vs.  Fearing, 

The  fact  that  such  bill  of  sale  was  intended  only  as  collateral  security 
may  be  shown  by  parol,  for  the  purpose  of  negativing  any  authority  to 
procure  supplies  on  the  credit  of  its  holder :  Id. 

Party-Wall — Right  to  Continuance  of. — An  injunction  will  be  granted 
to  restrain  the  owner  of  one  half  of  an  ancient  solid  party-wall,  long  used 
for  the  support  of  buildings  erected  on  each  side  of  it,  from  cutting  away 
a  portion  of  its  face,  and  erecting  a  new  wall  upon  his  own  land  at  a 
distance  of  two  inches  from  that  portion  of  the  ancient  wall  which  is  left 
standing,  and  connected  with  it  by  occasional  projecting  bricks  and  ties : 
FhiUips  vs.  Bordman. 

Evidence — Letters. — A  party  to  a  suit  cannot  be  permitted  to  read  in 
evidence  an  unanswered  letter  from  himself  to  the  adverse  party,  for  the 
purpose  t)f  proving  the  truth  of  facts  stated  therein,  although  it  was  in 
reply  to  a  letter  to  himself;  which  he  has  put  in  evidence :  Fearing  vs. 
KimhaU. 


NOTICES  OF  NEW  BOOKS. 

The  Military  Laws  of  the  United  States,  relating  to  the  Army,  Volunteers, 
Militia,  and  to  Bounty  Lands  and  Pensions,  from  the  Foundation  of  the 
Government  to  the  year  186*3;  to  which  are  prefixed  the  Constitution  of  the 
United  States  (with  an  Index  thereto),  and  a  Synopsis  of  the  Military  Legisla- 
tion of  the  United  States  during  the  Revolutionary  War.  By  John  F.  Oallan, 
Clerk  to  the  Military  Committee,  United  States  Senate.  Philadelphia :  George 
W.  Childs,  1868. 

This  is  a  very  important  and  indeed  necessary  work  at  the  present  time. 
The  qualifications  of  the  compiler  and  the  valuable  character  of  the  pre- 
vious edition,  are  testified  to  by  the  highest  authorities  in  the  army.  The 
book  is  very  handsomely  printed  on  really  white  paper,  and  in  its  general 
appearance  equals,  if  not  surpasses,  any  other  publication  of  the  kind  in 
this  country.  Mr.  Callan  has  very  properly  retained  or  stated  the  sub- 
stance of  acts  which  have  been  repealed  or  are  obsolete ;  distinguishing 
them,  however,  by  a  smaller  type  to  prevent  confusion.  A  very  full  and 
carefully  prepared  Index  completes  the  usefulness  of  the  collection. 
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RIGHTS  IN  SUBTERRANEAN  WATERS. 

To  one,  whose  taste  leads  him  to  consider  the  law  in  its  histori- 
cal relations,  there  is  scarce  one  of  the  numerous  topics  embraced 
in  it,  which  may  not  afford  interesting  speculations,  as  well  as 
valuable  suggestions  and  reflections. 

The  science  of  Comparative  Jurisprudence  has  not  received  the 
attention  it  deserves.  As  a  department  of  ethnology,  it  has  not 
been  assigned  the  place  which  its  importance  would  justify. 
There  are  few  more  infallible  tests  of  the  condition  of  a  people, 
their  social  development  and  relative  advance  in  refinement  and 
good,  morals,  than  the  laws,  written  or  unwritten,  by  which  their 
property  is  held,  their  rights  determined,  or  their  wrongs  redressed. 
The  twelve  tables  were  the  brief  body  of  laws  of  Savage  Rome. 
The  Code,  Pandects,  and  Institutes  of  Justinian,  were  summaries 
of  the  refined  and  complicated  system  of  legal  ethics,  which  had 
been  developed  by  the  changes  through  which  that  people  had 
passed,  during  the  life  of  a  thousand  year&,  as  well  as  of  the  wants 
which  had  had  to  be  supplied  during  that  period  by  the  wisdom 
and  foresight  of  the  lawgiver.  Every  lawyer  of  our  own  day,  with 
the  experience  and  observation  of  a  score  of  years,  cannot  fail  to 
have  remarked  the  progress  which  jurisprudence  has  been  ailently 
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making  within  a  period  as  brief  as  that ;  nor  can  a  man  justly  lay 
claim  to  eminence  as  a  jurist,  who  has  contented  himself  with 
studying  the  dry  details  of  dogmatic  rules  alone. 

These  remarks,  though  general  and  in  some  measure  commonplace, 
have  been  suggested  by  a  recent  examination  of  some  of  the  leading 
cases  in  the  English  and  our  own  books,  in  which  is  involved  the 
doctrine  of  the  modern. law  of  easements  and  servitudes.  In  no 
department  of  the  law  has  progress  been  more  noticeable  than  in 
this.  Principles  now  well  settled  and  familiar,  were  controverted, 
and,  in  not  a  few  instances,  unheard  of  within  the  recollection  of 
many  still  at  the  bar.  Nor  will  our  space  admit  of  extending  the 
illustration  of  this,  beyond  a  simple  class  of  these  questions. 

Though  the  subject  of  rights  of  water  found  within  and  beneath 
one's  own  soil,  and  percolating  in  veins  and  currents  through  the 
body  of  the  earth,  was  anticipated  and  provided  for  to  a  consider- 
able extent,  by  a  clause  in  the  Digest  which  Mr.  Justice  Mauls 
has  translated :  « If  a  man  dig  a  well  in  his  own  field  and  there- 
by drain  his  neighbor's,  he  may  do  so  unless  he  does  it  malicious- 
ly ;'*  it  is  not  a  little  remarkable,  that  the  first  case  in  which  the 
point  was  discussed  and  settled  in  England,  so  far  as  we  have 
been  able  to  discover,  was  that  of  Acton  vs.  Blundell^  in  the 
Exchequer  Chamber  in  1843.  Nor  was  it  in  fact  settled,  until 
the  case  of  Chasemore  ys.  Richards  was  decided  in  the  House  of 
Lords  in  1859.  The  €rst  of  these  (reported  in  12  M.  4;  W.  825, 354), 
presented  this  state  of  facts.  Tl^e  plaintiff,  and  those  under  whom 
he  claimed,  for  the  purpTose  of  supplying  water  for  working  a 
cotton-mill,  dug  a  large  well  upon  his  premises,  the  benefit  of  yehich 
he  and  they  had  enjoyed  for  many  years,  when  the  defendant 
sunk  a  coal-pit  in  land  in  his  possession,  at  a  distance  of  three- 
quarters  of  .a  mile  from  the  mill,  and  subsequently,  another  pit  seven 
hundred  and  thirty-five  yards  from  the  plaintiff's  mill.  ■  The  effect 
of  opening  these  coal-pite  was  to  draw  off  the  water  from  this  well, 
80  as  seriously  to  impair  the  value  of  the  mill,  the  ground  between 
the  two  being  porous  and  consisting  of  strata  through  which  the 
water  percolated  from  the  well  to  the  pits.  There  was  no  charge 
that  the  defendant  had  done  this  maliciously,  or  with  an  intent  to 
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injure  the  plaintiflT,  or  without  exercising  due  and  reasonable  care. 
Both  in  the  argument  and  decision  of  the  case,  reference  is  made 
to  the  doctrines  applicable  to  surface-currents  of  water,  and  liberal 
eitations  are  made  from  the  civil  law  writers.  Tindal,  C.  J., 
^  quotes  the  language  of  Judge  Story  in  Tyler  vs.  Wilkinson j 
4  Mas.  401,  and  concludes  « that  the  case  now  under  discussion 
does  not  fall  within  the  rule  which  obtains-  as  to  surface  streams, 
nor  is  it  to  be  governed  by  analogy  therewith."  The  court  held, 
that  the  plaintiff  was  without  remedy  for  the  injury  he  had 
sustained.  But  it  should  be  remarked,  that  they  carefully  avoid 
determining  what  would  have  been  the  law,  if  the  plaintiff  had 
enjoyed  the  water  of  his  well,  uninterruptedly,  for  more  than 
twenty  years. 

The  case  of  Ohasemore  vs.  Richards^  5  H.  &  N.  982,  was  of  a 
somewhat  different  character,  yet  involving  many  of  the  same 
principles.  The  plaintiff  owned  a  mill  which  was*  operated  by  a 
river,  which  derived  a  part  of  its  supply  of  water  from  a  swampy 
piece  of  land  bordering  upon  it,  into  which  the  rain  from  an 
extensive  watershed  of  country  flowed  and  settled,  and  percolated 
through  the  earth  to  the  stream  first*  mentioned.  This  state  of 
things  had  continued  for  more  than  sixty  years,  when  the  defend- 
ants dug  a  well  within  this  land  which  belonged  to  them,  and  fVom 
the  water  that  collected  therein,  supplied  the  town  of  C.  by  means 
of  pumping  the  same  from  this  well.  The  action  was  for  thus 
diverting  the  water  which  would  otherwise  have  found  its  way,  by 
percolation,  through  the  eatth  to  the  stream,  and  thereby  depriving 
the  plaintiffs  mill  of  the  benefit  thereof.  It  was  first  heard,  on 
error  from  the  Court  of  Exchequer,  io  the  Exchequer  Chamber  in 
1857,  and  again  upon  error,  in  the  House  of  Lords  in  1859.  The 
case  of  Brmdhent  vs.  Itam$bothamy  involving  many  of  the  same 
points,  had  been  decided  by  the  Court  of  Exchequer  in  1856, 
11  Exch.  692.  Opinions  were  delivered  in  the  House  of  Lords 
by  WiGHTBiAN,  J.,  Lords  Chelmsford,  Cranworth,  and  Wens- 
LBTDALE,  in  the  latter  of  which  it  is  remarked,  that  their  Lord- 
ships had  now  to  decide  for  the  first  time  the  question  as  to  the 
rights  of  underground  water."    He  refers  with  approbation  to 
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Kent's  Commentaries,  Angell  on  Watercourses,  and  a  case  from 
1  Bawle's  Rep.  27,  and  quotes  also  from  the  Civil  Law.  In 
showing  the  difficulty  of  applying  the  ordinary  rules  in  respect  to 
running  water,  to  underground  currents,  one  of  the  judges  refers 
to  a  fact  stated  by  Lord  Brougham,  that  the  French  Artesian 
well  at  the. Abattoir  de  Orenelle,  was  said  to  draw  part  of  its 
supplies  from  a  distance  of  forty  miles  underground,  and,  as  far  as 
is  known,  from  percolating  water.  The  judgment  of  the  House  of 
Lords  was  adverse  to  the  plaintiff,  acfd  the  law  in  England  seems 
now  to  be  settled  upon  the  point. 

The  question  had  already  arisen  and  been  decided  in  the 
American  courts,  and  their  judgment  had  anticipated  that  of  the 
English  courts.  In  Massachusetts  it  was  raised  in  the  case  of 
Oreenleaf  vs.  Francisy  18  Pick.  117,  and  decided  in  1836.  This, 
we  believe,  was  the  earliest  American  case  reported,  and  grew  out 
of  a  diversion  of  the  water  from  the  plaintiff's  well,  which  was 
supplied  by  a  living  spring  into  which  it  had  been  excavated,  by 
the  defendant's  well  which  he  had  dug  near  that  of  the  plaintiff, 
cutting  off  thereby  the  source  of  the  supply  of  the  latter.  The 
court  hold  it  was  not  actionable.  This  was  followed  by  the  case 
of  Dexter  vs.  Prov.  Aq.  Co.  in  1840,  1  Story  387,  where  the 
plaintiff  had  enjoyed  the  waters  of  a  spring  in  his  own  land  for 
watering  his  cattle  and  irrigation  for  more  than  twenty  years,  and 
the  defendants  had  deprived  him  of  these  by  digging  a  well  near 
by,  for  the  purpose  of  supplying  the  city  of  Providence  with  water. 
Upon  the  strength  of  the  case  of  BaUton  vs.  Benated^  1  Campb. 
463,  which  will  be  noticed  hereafter,  the  judge  held  that  the 
plaintiff  was  entitled  to  an  injunction  against  this  diversion.  But 
he  did  not  consider  or  settle  what  the  plaintifi^s  rights  would  have 
been,  independent  of  what  he  waff  assumed  to  have  gained  by 
prescription. 

The  Court  of  Connecticut,  in  1850,  had  occasion  to  consider  the 
question  in  the  case  of  Booth  vs.  Driacolj  20  Conn.  533,  which 
was  in  many  respects  like  that  of  Oreenleaf  vs.  FraneiSy  and  was 
decided  in  the  same  manner,  in  an  able  and  well  considered 
opinion  by  Ellsworth,  J.   In  Vermont  the  same  conclusion  was 
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reached  in  the  case  of  Ohatfield  vs.  Fibon^  28  Verm.  49;  and  82 
Verm.  861.  Although^  in  that  case,  the  act  complained  of  was 
not  the  diversion  of  water  from  one's  spring  or  well,  by  drawing 
away  the  same  by  means  of  excavations  within  another's  land,  but 
consisted  in  the  defendant's  filling  in,  upon  his  own  land,  hard  and 
impervious  earth,  in  order  to  prevent  the  water  flowing  through 
his  land  to  that  of  his  neighbor,  and  thereby  reachbg  his  spring 
or  well.  And  this  was  held  not  to  be  actionable,  not  being  done 
with  an  intent  to  deprive  another  of  what  the  one  causing  it  did 
not  wish  to  apply  to  his  own  use. 

In  1855  cases  occurred  in  New  York  and  in  Pennsylvania  which 
engaged  the  attention  of  their  courts.  In  the  first  of  these,  EUi9 
vs.  Duncan^  21  Barb.  230,  the  injury  complained  of  was  the 
cutting  off  the  supply  of  water  from  a  natural  spring  that  rose  in 
the  plaintiff's  land  by  the  defendant's  working  a  quarry  in  his  own 
land.  In  the  latter,  Wheathy  vs.  Baugh^  25  Penn.  St.  528,  the 
diversion  complained  of,  was  that  of  the  waters  of  a  natural  spring 
which  was  essential  to  carry  on  the  plaintiff's  business  as  a  tanner. 
It  was  odcasioned  by  the  defendant  commencing  to  work  a  valuable 
copper  mine  within  his  own  premises,  at  a  point  more  than  five 
hundred  yards  from  the  plaintiff's  spring.  The  question  is  ex- 
amined with  great  ability  and  thoroughness  by  Lewis,  C.  J.,  and 
the  judgments  in  both  cases  were  in  favor  of  the  defendants. 

It  is  not  proposed  to  collect  here,  the  various  cases  in  which  this 
and  similar  questions  have  been  raised;  and  these  which  have  been 
mentioned,  have  been  selected  partly  to  show  the  recency  and 
chronological  order  of  the  decisions,  and  partly  to  exhibit  the 
various  phases  in  which  the  leading  point  in  the  cases  presented 
itself  in  applying  the  principles  upon  which  the  decisions  rest. 

It  should  be  observed,  that  the  question  in  these  cases  has  not 
turned  upon  the  simple  fact  that  the  water,  whose  diversion  was 
the  subject  of  complaint,  was  flowing  beneath  the  surface  of  the 
earth.  It  is  now  well  settled,  that  where  water  has  formed  for 
itself  a  known  and  ascertainable  course  or  channel,  in  which  it 
flows,  it  is  governed  by  the  same  rules  as  to  being  obstructed  or 
diverted,  whether  flowing  beneath  or  upon  the  surface  of  the  earth : 


70  BIGHTS  IK  SUBtSBBANEAN  WATERS. 

Dudden  Y8.  OuardiaMy  &c.,  1  H.  4;  N.  680.  So  it  is  well  settled, 
that  this  diversion  of  underground  supplies  of  a  well  or  a  spring, 
may  not  be  made  by  a  stranger  who  is  not  acting  with  the  right 
of  a  landowner,  within  the  limits  where  the  act  occasioning  the 
diversion  is  done :  Parker  vs.  Bos.  ^  M,  JR.  B.j  3  Gush.  107.  And 
all  the  cases  agree,  that  even  such  landowner  may  not  deprive  the 
adjacent  owner  of  the  benefit  of  such  underground  water,  with  an 
intent  to  work  him  an  injury  and  not  in  the  bondfde  use  of  his 
own  premises  for  some  proper  purpose. 

When  we  come  to  analyze  the  grounds  upon  which  the  courts 
have  rested  their  decisions,  in  the  various  cases  which  have  arisen 
upon  this  subject,  the  discussion  will  be  found  to  have  taken  a 
pretty  wide  range.  They  have  drawn  hints  and  rules  from  analogy 
with  the  law  of  running  streams,  and  also  from  the  distinction 
between  these,  as  obvious  incidents  of  property  and  elements  of 
value,  and  the  secret  deposits  or  currents  of  water  within  the 
earth,  whose  existence  may  be  unknown  or  unsuspected  till 
developed  by  the  art  and  industry  of  man.  It  has,  moreover,  been 
adsumed  by  some  in  reaching  their  conclusion,  that  the  water 
within  the  body  of  earth,  over-  which  a  man's  property  extends, 
is  as  much  a  part  of  what  constitutes  it,  so  far  as  ownership  may 
be  predicated  of  it,  as  the  ^minerals,  marl,  or  other  substances 
which  compose  it  and  give  it  value^ 

It  will,  probably,  be  found  to  rest  upon  a  few  simple  principles 
of  legal  right.  The  first  of  these  is  the  dominion,  which  every 
man  has  in  and  over  his  own  lands,  limited  only  by  the  restriction 
«ut  alienum  non  Isedas."  Whatever  use  he  can  apply  it  to,  or 
whatever  use  he  can  make  of  its  materials,  he  may  exercise,  if  he 
do  not  thereby  deprive  some  other  person  of  a  paramount  right. 
If,  for  instance,  he  wishes  to  work  a  steam-engine,  he  may  dig  a 
well  to  supply  the  necessary  water,  or  may  draw  it  from  a  spring 
in  his  own  land,  and  so  long  as  he  can  derive  the  necessary 
supply  from  these  sources  he  may  lawfully  use  them.  But  it  is  to 
be  remembered,  that  his  neighbor,  in  this  respect,  has  as  good  rights 
as  he,  and  in  the  language  of  Lewis,  C.  J.,  the  law  has  never 
gone  so  far  as  to  recognise  in  one  man  a  right  to  convert  another's 
farm  to  his  own  use  for  the  purposes  of  a  filter.'* 
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Besides,  there  is  a  policy  which  enters  into  the  determination 
of  this  question,  which  must  have  operated  largely  in  producing  so 
uniform  a  course  of  decisions.  If  the  right  to  enjoy  a  well,  for 
instance,  or  a  spring,  is  absolute  because  once  rightfully  obtained, 
and  another  may  not  interfere  therewith,  even  in  working  his  own 
premises,  without  being  subjected  to  an  action,  the  owner  of  a  well 
for  a  cottage  or  a  farm-yard,  may  forever  prevent  his  neighbor 
from  excavating  within  his  own  soil  for  coal  or  minerals,  though 
of  vastly  more  value  to  the  owner  and  importance  to  the  public 
than  the  well,  which  is  thereby  disturbed,  can  be  to  the  owner. 

By  adopting,  moreover,  a  different  rule  from  that  which  is  now 
become  settled  law,  inasmuch  as  no  one  can  ordinarily  know 
beforehand  the  course  op  direction  of  the  vein  of  water  that  may 
be  struck  by  excavations  beneath  the  surface,  if  a  mere  prior 
occupation  of  an  underground  current  or  vein  of  water,  by  means 
of  a  well,  is  to  give  one  an  exclusive  right  to  enjoy  it,  the  owner 
of  such  a  well  might  be  able  to  deter  all  other  persons  for  a 
greater  or  less  distance  from  digging  a  well  or^a  drain,  or  working 
a  mine  or  a  quarry,  for  fear  of  infringing  upon  his  rights  at  the 
peril  of  a  lawsuit. 

There  is  an  apparent  hardship,  in  some  cases,  it  must  be 
admitted,  growing  out  of  this  rule  of  law.  In  some  parts  of  the 
country  a  spring  of  water  upon  one's  premises  is  of  immense  value, 
often  one  of  the  important  sources  of  value  to  the  premises  them- 
selves. It  may  be  appropriated  to  purposes  of  art  as  well  as  of 
domestic  use  and  comfort.  So  a  man  may  have  obtained  for  the 
convenience  of  his  homestead  a  valuable  well  of  water  at^  large 
expense,  and*  it  must  often  work  a  great  and  sometimes  an  irrepar- 
able mischief  to  the  owner  of  such  spring  or  well,  if  a  neighbor, 
for  his  own  convenience,  may  cut  off  its  supply  and  deprive  the 
ownei^  of  its  use.  And  this  consideration  has,  at  times,  led 
judges  to  inquire  whether  and  how  far  priority  of  occupation  and 
enjoyment  of  sources  of  an  underground  supply  of  water  come 
within  the  rule  of  law  as  to  watercourses  flowing  upon  its  surface. 
(See  Jtoath  vs.  Driscoll.)  In  respect  to  the  latter  the  law  is  uniform 
and  simple.    I  cannot  turn  a  stream  away  from  my  neighbor's 
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mill  or  meadow,  although  I  may  put  it  to  far  more  profitable  uses 
than  he  has  hitherto  done. 

But  the  question  about  which  there  has  been  the  most  discussion, 
and  which  can  hardly  be  considered  as  settled  yet,  is  how  far 
one  may  gain  a  prescriptive  right  by  long  enjoyment  to  the  use 
of  underground  water. 

The  earliest  and  most  leading  case  in  favor  of  the  affirmative,  is 
that  of  Bahton  vs.  Bemtedy  1  Gampb.  467,  which  has  already 
been  mentioned.  In  that  Lord  Ellenborough  assumed  that  there 
could  be  no  doubt,  that  after  enjoying  a  spring  in  one's  land  for 
twenty  years,  any  one  who  should  by  digging  in  his  own  land, 
draw  down  the  head  of  the  spring,  so  as  not  to  be  of  use  to  the 
owner,  would  be  liable  therefor.  Such  «  exclusive  enjoyment  of 
water  in  any  particular  manner,  affords  a  conclusive  presumption 
of  right  in  the  party  so  enjoying  it." 

Judge  Stort,  in  the  case  already  cited,  adopted  and  acted 
upon  this  as  a  settled  prinpiple  of  law.  The  court  of  Massachu-^ 
setts  in  Chreenleaf  vs.  Francis^  enter  somewhat  into  the  discussion 
of  this  question.  But  it  was  not  called  for,  as  the  well  in  that 
case,  had  been  in  existence  only  for  twelve  or  fourteen  years. 

The  doctrine  of  Balston  vs.  Benstedj  was  directly  impugned  by 
•  Cress  WELL,  J.,  in  Chaaemore^vs.  Michardsj  who  also  refers  to 
Dickenson  vs.  Grand  J,  Canal  Co.,  7  Exch.  282,  as  sustaining  the 
same  view  as  bis  own.  And  Wightman,  J.,  in  the  case  of  Cha^e- 
more  vs.  Richards^  above  cited,  says  that  the  opinion  of  Lord 
Ellenborough  « amounted  only  to  the  dictum  of  an  eminent 
judge,  followed  by  no  decision  of  the  ca^e,  and  is  directly  at 
variance  with  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Dickenson  vs.  Grand  J.  Canal  Co." 

Though  the  point  is  purposely  waived  in  some  of  the  American 
cases,  and  that  of  Smith  vs.  Adams^  6  Paige  435,  may  sefem  to 
favor  the  views  of  Lord  Ellenborough  in  Roath  vs.  Driscoll,  above 
cited,  the  court  of  Connecticut  affirm,  that  "  nothing  is  gained  by 
a  mere  continued  prebccupancy  of  water  under  the  surface."  The 
court  of  Pennsylvania  is  equally  positive  in  the  case  of  Wheatley 
vs.  Baugh] — "No  man  by  the  mere -prior  enjoyment  of  the 
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advantages  of  his  own  land,  can  establish  a  servitude  upon  the 
land  of  another  ;**  and  they  deny  that  any  length  of  enjoyment 
of  a  natural  spring  of  water  upon  one's  land,  gives  the  owner  any 
prescriptive  right  to  continue  it  against  a  disturbance'  by  Inofher 
adjoining  owner,  in  the  proper  prosecution  of  his  business  upon 
his  own  premises. 

In  Ckasemore  vs.  Richardsy  Coleridge,  J.,  in  a  dissenting 
opinion,  was  inclined  to  the  notion  that  a  mill-owner  might,  by 
long  enjoyment  of  water  percolating  through  the  earth,  acquire  a 
prescriptive  right  thereto,  while  Gould,  J.^  in  Ingraham  vs. 
HtUchtMony  2  Conn.  697,  impugns  the  doctrine  of  Bahton  vs. 
JBeneted,  as  not  being  well  founded  or  tenable. 

In  this  state  of  the  law,  it  may  not  be  impertinent  to  examine 
briefly  the  principles  upon  which  prescriptions  rest,  so  far  as  they 
apply  to  cases  like  that  under  consideration. '  We  are  encouraged 
to  do  this,  from  a  conviction  that  such  an  examination  will  lead  to 
the  same  conclusion  to  which  the  later  cases  in  England  and  our 
own  courts  obviously  tend. 

Regarded  as  a  right,  jure  naturce,  as  incident  to  the  ownership 
of  the  property,  this  does  not  depend  upon  length  of  enjoyment. 
My  right  to  th^  unobstructed,  undiverted  flow  of  water  in  a 
natural  stream  running  through  my  land,  is  as  complete  the  first 
hour  of  my  ownership,  as  it.  will  be  after  fifty  years'  enjoyment, 
because  it  is  an  incident,  jure  naturcBj  to  the  property  in  the  land. 

Prescription,  therefore,  is  something  other  than  and  distinct 
from  what  is  naturally  and  necessarily  an  incident  of  property  in 
lands.  As  applied  to  easements  and  servitudes,  it  implies  something 
accessary  or  added  to  the  natural  rights  of  such  property.  And 
this  can  only  be  acquired  by  grant,  wherein  one  gains  something 
with  which  another  parts.  Prescription  always  implies  a  grant ; 
and  long  enjoyment  of  what  is  claimed,  if  h^d  under  certain 
circumstances  consistent  with  such  a  prescription,  is  deemed^  by 
law,  to  be  evidence  of  such  a  grant  having  been  made.  Under 
the  ancient  notion  of  prescription,  this  enjoyment  must  have 
been  continued  so  long  that  no  one  could  negative  its  having 
originated  in  right.    In  modern  times,  the  courts  have  adopted 
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the  analogy  of  limitation  of  titles  to  land,  and  hold  an  enjoyment 
under  the  circumstances  alluded  to,  continued  for  the  length  of 
time  prescribed  by  lojcal  statute  as  the  period  of  limitation,  to  be 
presumptive 'evidence  of  a  grant  having  been  made,  and  they  do 
not  require  the  party  relying  upon  it  to  produce  his  deed,  assum- 
ing as  a  presumption  of  law,  if  4t  is  not  produced,  that  it  has 
been  lost. 

One  of  the  circumstances  requisite  to  raise  a  presumption  of  such 
a  grant  frqm  mere  enjoyment  of  what  is  thus  claimed,  is  that  it 
should  be  adverse  to  and  so  exercised,  as  to  be  known  by  the 
party  against  whom  it  is  to  prevail.  «  JVe<?  clam  nec  precarioy"  as 
well  as  that  the  acts  done  should  be  with  an  intent  thereby  to 
claim  a  right,  are  admitted  by  all  writers  to  be  among  the  requi- 
sites of  establishing  a  prescription. 

These  principles  are  too  elementary  to  justify  the  citation  of 
authorities  to  sustain  them.  And  yet  it  seems  only  necessary  to 
apply  some  of  the  most  familiar  of  them,  in  guiding  us  to  a  satis- 
factory solution  of  the  question  how  far  one  can  acquire  a  prescrip- 
tive right  to  the  enjoyment  of  underground  waters,  against  the 
acts  of  an  adjacent  landowner  done  within  the  limits  of  his  own 
estate. 

In  the  first  place,  in  digging  a  well  or  drawing  water  from  a 
spring  within  one's  own  land,  he  does  no  more  than  exercise  a 
clear  legal  right.  If  his  is  the  only  spring  or  well  in  the  neigh- 
borhood, he  enjoys  it  to  the  injury  or  disturbance  of  no  other 
person's  right.  Nor  can  this  be  in  any  sense,  adverse  to  the  right 
of  any  one.  Ordinarily,  it  would  be  difficult  or  impossible  to 
know  from  what  direction  the  water  is  passing  to  reach  his  spring 
or  his  well,  so  that,  if  there  be  several  adjoining  owners,  he  cannot 
know  against  which  of  these  he  is  acquiring  an  adverse  right  by 
enjoyment.  And  if  it  can  be  supposed  that  he  knows,  and  intends 
to  draw  the  water  from  the  land  of  an  adjacent  owner,  how  far 
can  he  extend  this  ?  If  the  supply  is  derived  from  a  quarter  or 
half  a  mile,  or  as  in  the  case  mentioned,  of  the  Artesian  well,  can 
it  be  supposed  that  he  intends  to  claim  a  right  as  against  land- 
owners so  remote  ? 


BIGHTS  IN  SUBTERRANEAN  WATERS. 


75 


Again,  can  an  adjacent  landowner  in  such  a  case,  be  presumed 
to  know  that  the  owner  of  the  well  or  spring,  is  deriving  the 
supply  for  this  from  his  land,  and  in  that  waj  be  held  to  acquiesce 
in  the  exercise  of  a  right  adverse  to  himself  7 

In  the  next  place,  as  every  prescription  implies  a  grant  where 
there  is  a  grantor  who  parts  with  something  intentionally  and 
understandingly,  and  a  grantee  who,  with  a  like  intention  and 
understanding,  accepts  what  is  granted,  it  is  certainly  a  most 
forced  presumption  of  a  grant  where  neither  party  would  have 
known,  during  the  period  of  the  pretended  acquisition  of  the 
right,  that  the  one  was  deriving  what  he  was  enjoying  from  the 
other. 

The  first  moment  that  the  one  party  can  know  that  he  is  using 
what  he  derives  from  the  other,  is  when  the  latter,  in  the  exercise 
of  an  unquestioned  right  of  property,  excavates  within  his  own 
premises  for  a  well,  or  for  minerals,  or  a  quarry,  and  detects  the 
source  of  supply  which  his  neighbor,  more  or  less  remote,  has 
been  enjoying.  And  with  what  propriety  can  it  then  be  said,  that 
the  latter  has  acquired  a  prescriptive  right  to  the  enjoyment,  by 
its  having  been  continued  twenty  years  adversely  to  the  other 
landowner,  and  with  hie  knowledge  and  acquiescence  ? 

The  nearest  analogy,  perhaps,  to  an  easement  of  this  kind, 
would  be  that  of  light,  under  the  English  Common  Law,  and  that 
of  the  lateral  support  of  the  land  of  one  by  that  of  another.  In 
respect  to  the  latter,  it  is  rather  a  simple  incident  of  property 
than  an  easement,  and  if  it  is  cfaimed  also  for  the  support  of  a 
house  on  the  land,  because  it  was  an  ancient  one,  the  fact  that 
the  house  was  there  and  was  acquiring  an  easement  of  support, 
would  be  obvious  to  the  adjacent  landowner,  as  would  be  the 
case  in  respect  to  a  house  in  whose  favor  a  prescription  of  light 
and  air  should  be  claimed. 

Without  pursuing  the  inquiry  any  further,  the  conclusion  seems 
to  be  clear,  upon  general  principles,  that  the  doctrine  of  prescrip- 
.tive  rights  cannot  properly  be  applied  to  the  enjoyment  of  water 
percolating  through  the  earth.  And  it  may  be  remarked,  that 
even  in  the  matter  of  light  and  air,  there  are  so  many  objections 
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to  adopting  the  rule,  that  the  idea  that  one  may  acquire  such  a 
servitude  over  another's  land  by  mere  length  of  enjoyment,  does 
not  find  favor  with  the  American  courts,  and  has  been  rejected  as 
law  in  several  of  the  states. 

In  conclusion,  if  any  one  shall  be  inclined  to  believe  that  a 
larger  space  has  been  occupied  with  this  subject  than  its  import- 
ance deserves,  it  is  only  necessary  to  remind  him  of  the  magnitude 
of  the  interests  which  may  be  involved  in  the  questions  here 
examined,  and  of  the  recency  and  limited  number  of  cases  in 
which  decisions  have  been  had,  together  with  the  learning  and 
labored  analysis,  which  some  of  the  ablest  judges  in  England  and 
in  our  own  country  have  devoted  to  the  investigation. 

E.  W. 

Cakbridqe,  Mass. 


RECENT  AMERldAN  DECISIONS. 

{New  TorJc  (hurt  of  Appeals.    March  Term^  1862.) 

CHRISTINA  WILDS,  ADMINISTRATRIX,  ETC.,  VS.  THJl  HUDSON  RIVER 
RAILROAD  COMPANT. 

In  an  action  claiming  damages  for  the  negligence  of  the  defendant^  the  plaintiff 
cannot  recoTer  unless  he  was  free  from  any  degree  of  negligence  which  contri- 
buted directly  towards  the  production jof  the  injury. 

Negligence  is  a  question  for  the  jury  in  aU  cases  where  upon  the  evidence  the  fact 
oSAi  having  occurred  is  fairly  doubtful.  In  all  other  cases  it  may  be  ditermined 
by  the  court,  as  a  question  of  law. 

At  a  railroad  crossing  it  is  carelessness  in  any  one  approaching  with  a  team,  not 
to  stop  and  listen,  in  order  to  find  'out  whether  a  train  is  approaching,  before 
attempting  to  cross.  *  Per  Goitld,  J. 

A  request  on  the  part  of  defendant  for  an  instruction  to  the  jury,  That  if  the 
negligence  of  the  deceased"  (plaintiff]  "in  any  way  contributed  to  cause  the 
collision,  which  resulted  in  his  death,  plaintiff  cannot  recover,"  contains  a  legal 
proposition,  *'  the  true  legal  rule  of  the  case,  and  he  was'entitled  to  have  it  given 
to  the  jury,  substantially  as  he  asked  it,  without  qualification,  or  to  have  it 
plainly  refused."    Per  QotTLD,  J. 

The  danger  at  the  crossing  of  a  railroad  and  street  at  grade  is  one  for  which 
trifvellers  are  as  much  bound  to  watch,  and  to  guard  against,  as  the  railway 
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company,  and  the  negligence  of  the  oompanytwill  not  excuse  or  qualify  the  duty 
of  watchfulness  on  the  part  of  the  trayeller.  Per  Gould,  J. 
A  request  on  the  part  of  defendant,  to  charge  the  jury,  that  if  the  deceased  was 
aware  of  the  approach  of  the  train,  before  he  drove  upon  the  track,  and  yolun- 
tarily  drove  upon  it,  after  being  so  aware  of  its  approach,  he  cannot  recoyer, 
should  be  answered  in  the  affirmatiye.   Per  Gould,  J. 

John  S.  Reynolds^  counsel  for  defendants,  appellants. 
Williafn  A.  Beach^  counsel  for  plaintiff,  respondent. 

Gould,  J. — This  case  comes  before  ns  on  two  appeals;  one 
from  an  order  of  the  General  Term  of  the  Supreme  Court,  affirm- 
ing an  order  of  the  special  term  which  denied  the  defendant's 
motion  for  a  new  trial,  made  on  the  minutes  of  the  judge  who 
tried  the  cause ;  that  appeal  bringing  the  case  up  as  if  on  a  case 
made.  The  other  appeal  is  from  the  judgment  of  the  Supreme 
Court,  affirming  the  judgment  rendered  at  the  circuit  on  a  verdict; 
this  appeal  bringing  before  us  th^  exceptions  taken  by  the  defend- 
ants to  different  parts  of  the  charge  to  the  jury,  and  also  the 
exceptions  taken  to  the  denial  of  the  defendants'  two  motions  for 
a  nonsuit ;  one  made  at  the  close  of  the  plaintiff's  testimony,  the 
other  made  at  the  close  of  all  the  testimony. 

The  right  to  recover  damages  for  this  class  of  injuries  to  the 
person  (whether  asserted  by  the  party  injured,  or  by  his  repre- 
sentatives under  the  statute),  depends  upon  two  concurring  facts.— 
1st.  The  party  claimed  to  have  done  the  injury  must  be  charge- 
able with  some  degree  of  negligence,  if  a  natural  person ;  if  a 
corporation,  with  some  degree  of  negligence  on  the  part  ,of  its 
agents  or  servants.  2dly.  The  party  injured  must  have  been 
entirely  free  from  any  degree  of  negligence  which  contributed  to 
the  injury,  t.  e.  of  any  negligence  without  which  the  injury  would 
not  have  happened. 

These  essential  elements  of  such  a  cause  of  action  are  as 
absolutely  distinct  from  and  independent  of  each  other,  as  are  the 
two  opposing  parties,  and  each  and  both  must  be  hy  itself  in  the 
case,  upon  the  evidence  or  there  can  be  no  recovery.  The 
question  presented  to  the  coutt  or  the  jury,  is  never  one  of  com- 
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parative  negligence,  as  between  the  parties ;  nor  does  very  great 
negligence  on  the  part  of  a  defendant,  so  operate  to  strike  a 
balance  of  negligence j  as  to  give  a  judgment  to  a  plaintiff  whose 
own  negligence  contributed,  in  any  degree,  to  the  injury. 

It  is  true  that  some  of  the  reported  cases  of  this  kind  of  action, 
use  in  a  very  uncertain  manner  the  terms  gross  negligence, 
ordinary  negligence,  ordinary  or  common  prudence,  and  similar 
terms.  But  however  applicable  such  terms  may  be  to  the  cases 
of  bailment  of  property^  and  between  the  different  well-known 
classes  of  such  bailors  and  bailees,  it  is  difficult  to  see  how  they 
have  strictly  and  legally,  any  application  to.  cases  like  the  one 
under  consideration.  No  element  of  fraud  (or  quasi  fraud)  or 
wilfulness,  enters  into  the  cause  of  action.  See  WelU  vs.  New 
York  Omtral  Railroad  Co,^  decided  last  term.  The  law  says  to 
the  defendant,  if  you  have  by  simple  negligence  caused  this  injury, 
so  far  as  you  are  concerned  the  ground  of  action  is  complete.  At 
the  same  time  it  says  to  the  j)laintiff,  although  so  far  as  the 
defendant's  acts  are  concerned  the  case  is  made  out,  you  cannot 
prevail  if  you  have  by  your  simple  negligence  helped  to  bring . 
about  the  injury.  In  the  words  of  Judge  Selden,  in  the  unre- 
ported case  of  Bernhardt  vs.  Mens,  and  Sar,  Railroad  Co.,  23 
How.  Jr.  166,  "if  it  appears  that  the  party  injured  was  guilty  of 
any  negligence  which  contributed  to  the  injury,  there  can  be  no 
recovery." 

Another  preliminary  point  (to  be  passed  upon  generally,  before 
we  can  decide  as  to  its  being  applicable  to  this  case),  is  the  claim 
that  the  question  of  negligence  belongs  peculiarly  to  the  jury,  and 
that  cases  involving  that  question  should  never  be  taken  from 
them  to  be  decided  by  the  court.  To  this  position  it  should  be 
answered,  that  there  is  no  case  known  to  the  law  (even  the  ques- 
tion of  fraudSy  in  certain  cases  where  the  statute  says  it  is  to  be 
submitted  to  the  jury),  in  which  an  appellate  court  has  not  and 
does  not  on  proper  occasions  exercise  the  power  of  setting  aside 
the  verdict  of  a  jury,  noT  merely  when  it  is  entirely  against 
evidence,  but  when  it  is  clearly  against  the  weight  of  evidence ; 
and  no  court  can  be  guilty  of  the* absurdity  of  holding,  that,  in 
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8ttch  a  case,  it  would  not  have  been  competent  for  the  judge,  who 
tried  the  cause,  either  to  nonsuit  the  plaintiff,  or  direct  a  verdict 
in  his  favor  as  the.  case  might  have  required.  No  legal  principle 
compels  him  to  allow  a  jury  to  render  a  merely  idle  verdict. 

The  full  extent  of  this  position  has  been  held  by  this  court, 
John%on  vs.  Hudson  River  Railroad  Oo.j  20  N.  Y.  Rep.  73,  in 
saying  that  « to  carry  a  case  to  the  jury^  the  evidence  on  the  part 
of  the  plaintiff  must  be  such  as,  if  believed,  would  authorize  them 
to  find  that  the  injury  Vras  occasioned  solely  by  the  negligence  of 
the  defendant."  Judge  Selden,  in  the  case  above  named  of  Bem- 
hard  vs.  Rens,  and  Sar,  Railroad  Co.j  says  «  cases  may  no  doubt 
arise  in  which  the  proof  of  negligence  would  be  so  clear  and 
irresistible,  that  the  court  would  be  justified  in  assuming,  without 
submitting  the  question  to  the  jury^  that  negligence  was  estab- 
lished." Can  this  be  true,  without  holding  that  in  every  case 
where  a  verdict  would  be  set  aside  as  against  the  clear  weight  of 
evidence,  the  court  should  take  the  decision  of  the  case  from  the 
jury?  Certainly  it  is  not  easy  to  conceive  any  other  definite 
position  which  would  be  consistent  with  the  decisions.  See  also 
18  N.  Y.  Rep.  422. 

Nor  is  the  applicability  of  the  rule  varied  by  saying  that  the 
evidence  may  consist  of  circumstances^  from  which  inferences  are 
to  be  drawn  as  to  negligence,  and  that  as  different  minds  may 
draw  different  inferences  from  the  same  circumstances,  the  jury 
must  always  be  the  judges  of  negligence  where  the  evidence  is 
circumstantial.  No  one  ever  supposed  that  the  right  of  a  tribunal 
of  review  to  reverse  a  verdict  as  against  the  weight  of  evidence, 
was  confined  to  the  cases  of  direct  positive  testimony.  .  The  right 
covers  all  cases,  by  whatever  kind  of  legal  evidence  any  of  them 
are  sought  to  be  proved,  and  it  proceeds  according  to  the  weight 
of  the  evidence  whether  circumstantial  or  not.  If  the  circumstances 
are  such  that  from  them  can  be  drawn  two  opposing  inferences, 
either  one  equally  consistent  with  the  proof,  it  is  no  argument 
against  the  rule :  but  the  case  is  one  where  there  is  not  a  clear 
preponderance  of  evidence  either  way,  and  the  rule  is  simply  inap- 
plicable.   Still,  in  precisely  such  a  case,  Cotton  vs.  Woody  98  Eng. 
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Com.  Law  Rep.  566,  it  has  been  explicitly  held,  that  the  court 
should  nonsuit,'  because  negligence  on  the  part  of  a  defendant 
(as  care  on  the  part  of  a  plaintiff  in  another  case  cited  po9t)  must 
be  made  to  appear  by  the  evidence.  This  case  sajs  the  judge 
will  not  be  justified  in  leaving  the  ease  to  the  Jury,  where  the 
plaintiff's  evidence  is  equtMy  consistent  with  the  absence  as  with 
the  existence  of  negligence  in  the  defendant."  But  there  are 
many  cases  in  .which  care  or  the  want  of  it,  is  unmistakeably 
apparent  on  the  face  of  the  circumstances.  To  walk  within  six 
inches  of  the  curbstone  of  a  sidewalk  is  not  careless ;  but  to  walk 
as  near  the  edge  of  a  precipice  is  the  act  of  a  madman.  Let  us 
examine  this  upon  both  points, — the  rule  as  to  negligence,  on  the 
part  of  the  person  injured ;  and  that  as  to  the  duty  (as  well  as  the 
right)  of  a  court  to  pass  upon  the  question  and  nonsuit ; — there  are 
three  strong  cases ;  one  in  91  Eng.  Com.  Law  Rep. ;  one  in  29  Conn* 
Rep.,  and  one  in  1  Allen  (Mass.)  Rep.  187.  The  Connecticut  case 
(at  p.  208-9)  says,  that  the  rule,  that  the  party  injured  must  have 
acted  with  ordinary  prudence,  is  a  stern  unbending  rule^  which 
has  been  settled  by  a  long  series  of  ^adjudged  cases,  and  must  be 
considered  as  a  settled  law.  And  the  decision  set  aside  a  verdict, 
as  against  the  evidence  as  applied  to  this  rule ;  and  that  was  a  case 
where  it  was  conceded  that  the  defendant  was  negligent.  The 
case  in  91.  Eng.  Com.  Law  Rep.,  148-9,  affirmed  a  nonsuit, 
because  (though  there  was  some  evidence  that  defendant's  servant 
was  negligent),  there  was  not  evidence  enough  to  take  the  case  to 
the  jury.  While  the  case  in  1  Allen^  187-90,  lays  down  as  the 
undoubted  law  (of  Mass.),  that  the  plaintiff  must  show  «  by  affirm- 
ative proof  that  he  was  in  the  exercise  of  due  carCy**  and  for  failure 
of  such  proof  the  court  should,  as  it  did,  nonsuit.  Let  us  examine 
this  case  upon  the  principles  of  all  but  the  last  case  (not  passing 
upon  that).  What  proof  is  there  of  want  of  care  on  the  part  of 
the  defendant  ?  So  far  as  the  plaintiff's  witnesses  are  concerned, 
one  man,  a  tin  pedlar,  who  stood  by  his  tin  wagon  some  five  rods 
from  the  track,  talking  with  a  woman  to  whom  he  was  trying  to  sell 
his  tinware,  says  he  first  heard  the  whistle  a  very  short  time  before 
Wilds  was  struck  by  the  engine  op  almost  at  that  instant,  and 
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that  he  heard  the  bell  of  the  engine  before  the  engine  was  in  sight. 
That  Wilds  drove  on  to  the  track  as  the  train  was  coming,  and  was 
nearly  across  it  when  he  was  hit.  That  the  train  was  coming  fast 
for  that  part  of  the  track,  where  it  does  not  generally  go  fast.  He 
is  the  plaintilFs  only  witness  who  saw  the  occurrence,  and  he  says 
he  did  not  see  a  flagman  there.  The  point  of  collision  was  at  the 
crossing  of  the  railroad  track  and  Fourth  Street  in  t^e  lower  part 
of  the  City  of  Troy,  and  the  time  noonday.  Carroll  (a  passenger 
on  the  train),  called  for  plaintiff,  says  he  can't  tell  how  fast  the 
cars  were  then  moving ;  they  were  running  veryl-apidly  he  thinks. 
Eddy  testifies  as  to  the  measurement  of  distances  only ;  chiefly  as 
to  how  far  up  the  track  a  person  could  see  from  Fourth  Street 
below  the  track,  and* says  a  man  sitting  in  a  wagon  twenty-five 
feet  south  of  the  south  track  in  the  centre  of  Fourth  Street,  could 
see  the  cars  at  a  distance  of  six  hundred  and  fifty  feet.  Gifford 
testifies  that  from  the  point  of  collision  to  the  point  where  the 
train  was  stopped  after  the  collision  was  about  four  hundred  feet. 
This  is  all  the  plaintiff's  evidence  on  the  subject.  No  proof  was 
offered  to  show  any  rate  of  speed ;  or  whether  «  fast  for  that  part 
of  the  track,"  or  (what  the  witness  thought)  "very  rapidly,"  was 
six  miles  an  hour  or  any  other  rate ;  and  no  evidence  was  offered 
to  show  within  what  distance  a  train  could  be  stopped  when  going 
at  any  specified  rate  of  speed. 

This  evidence  proves  these  facts,  that  tlie  defendant  complied 
with  the  statute,  by  giving  the  warning  of  the  bell,  so  that  it  was 
heard  by  the  plaintiffs  only  witness  at  a  distance  sufficient  and  in 
time  sufficient  to  give  abundant  notice  to  all  persons  to  keep  off  the 
track ;  that  at  the  time  of  such  warning,  and  as  the  train  was 
approaching  the  crossing.  Wilds  was  not  (nor  was  any  one)  upon 
the  track  for  the  engineer  to  see  him  and  check  his  train,  and 
that  the  engine  ran  against  an  object  which  was  put  upon  the  track 
suddenly  (on  a  trot),  and  when  the  engineer  had  no  reason  to 
anticipate  or  try  to  avoid  hitting  it.  It  would  seem  difficult  to 
say  that  there  was  any  proof  of  any  negligence  of  the  defendant. 
And  negligence,  like  any  other  ground  of  action,  is  to  be  proved. 
Add  to  this  the  defendant's  evidence.    Orr  testifies  that  he  heard 
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.  the  whistle  before  the  flagman  went  to  his  position,  and  of  coarse 
'  from  the  whole  evidence  this  was  the  long- warning  whistle  (as  a 

*  signal  of  an  approaching  train),  not  the  short  sharp  whistle  for 
stopping,  which  was  hut  the  instant  before  collision.  Maria  Banker 
heard  the  whistle  aftd  hell  before  Wilds  came  up  to  the  track. 
These  two  witnesses  had  no  connection  with  the  Railroad  Company. 
Again,  the  flagman  heard  both  whistle  and  bell  before  he  went 
from  his  flaghouse  to  the  flagman's  station  upon  the  crossing. 
Young,  the  conductor,  testifies  to  the  sounding  of  the  long-warning 
whistle  as  far  ofi'  as  the  bridge  above  the  hospital.  Gregory,  the 
engineer,  says  the  whistle  was  sounded  above  the  hospital,  and  the 
bell  was  ringing  all  the  time  from  the  depot  to  the  crossing  in 
question  (half  a  mile).  Porter,  the  fireman,*  says  he  rang  the  bell 
all  the  way  down,  and  the  whistle  was  sounded  above  the  hospital. 
Van  Hoesen,  the  brakesman,  says  the  whistle  Was  sounded  and  the 
bell  rung  through  the  cut  (which  terminates  at  the  hospital). 
Roarke,  baggage-master,  says  the  long  whistle  was  blown  long 
before  they  got  to  the  place  of  collision.  Thus  eight  witnesses, 
not  in  any  way  discredited  (by  cross-examination  or  otherwise), 
two  of  whom  had  no  bias  for  the  defendant,  establish  affirma- 
tively, that  the  company  did  give  th'e  proper  warning  of  approach ; 
and  as  to  that  point  it  is  beyond  controversy,  that  there  was  no 

.    negligence  on  the  part  of  the  defendant. 

As  to  speed — Young  thinks  it  about  five  miles  an  hour ;  Gregory 
says  it  was  about  five  or  six  miles  an  hour ;  Porter  says  about 
six  miles  an  hour,  as  estimated  to  the  best  of  his  knowledge; 
Roarke  says  about  six  or  seven  miles  an  hour.  It  is  proved  that 
the  rails  were  slippery  from  a  recent  rain,  which  rendered  stopping 
quickly  diflicult.  But  there  is  no  proof,  as  to  the  distance  required 
for  stopping  a  train  at  any  rate  of  speed.  And  even  if  the  rate 
of  speed  might  have  something  to  do  with  the  question  of  defend- 
ant's want  of  care,  there  is  no  shadow  of  proof  that  it  did. 

The  only  other  point  on  which  the  plaintiffs  case  made  even  a 
suggestion  of  negligence  on  the  part  of  the  defendant,  is  that  the 
one  witness,  Gillespie  (the  tin-pedlar),  says  "  there  was  no  flagman 
there  that  he  could  see."  ,  On  this  point  he  is  unquestionably  in 
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error.  Porter,  Orr,  Maria  Banker,  O'Brien,  Agan  (the  flagman), 
Ware ;  six  witnesses,  four  of  whom  were  unconnected  with  the 
company,  testify  not  merely  to  the  flagman's  being  there,  but  to  his 
making  abundant  signals  of  an  approaching  train,  and  being  nearly 
run  over — actually  hit — ^by  the  team  of  Wilds.  Due  care  in  this 
respect  is  abundantly,  overwhelmingly  proved.  Nor  is  it  at  all 
material  to  this  point  of  due  care,  whether  the  flagman  being  on 
the  traek  and  waving  his  flag  as  a  signal^  was  devoting  his  particu- 
lar attention  to  keeping  back  Wilds,  or  to  keeping  a  woman  and 
child  out  of  danger.  He  was  there  making  signals  plainly  visible 
to  all ;  and  that  he  could  not  attend  to  two  at  once^  when  both 
were  bent  on  running  into  danger,  was  not  his  fault  or  that  of  the 
company.  The  men  upon  the  engine  tried  to  stop,  as  soon  as  they 
saw  any  reason  for  stopping.  Seeing  the  flagman  in  his  place  to 
keep  persons  ofi*  the  track,  and  there  being  no  one  on  the  track, 
they  had  no  reason  to  suppose  that  any  one  would  disregard  all 
the  usual  warnings  and  get  on  the  track  directly  under  the  engine. 
As  soon  as  Wilds  did  this  they  saw  him  and  attempted  all  possible 
means  to  avoid  the  collision,  but  it  was  then  inevitable. 

The  entire  evidence  fails  utterly  to  show  any  degree  of  negli- 
gence on  the  part  of  the  company ;  and  the  second  motion  for  a 
nonsuit  should  have  been  granted. 

On  the  other  hand,  how  stands  the  proof  of  carelessness  on  the 
part  of  the  deceased?  The  plaintifi"s  chief  witness,  the  only  one 
who  saw  the  occurrence,  says :  «  When  I  first  heard  the  whistle  he 
was  getting  right  on  to  the  south  railroad  track  with  his  horses. 
If  he  had  stopped  then  he  would  not  have  been  hit;  he  could  not 
stop  very  easily."  He  did  whip  his  horses,  and  went  across  this 
south  track  and  nearly  across  the  north  track,  when  on  that  track 
his  wagon  was  struck. 

The  defendants'  witnesses  show  a  very  strong  case  of  careless- 
ness, if  not  of  utter  recklessness,  on  Wilds'  part.  Orr  testifies-  to 
the  flagman's  being  in  the  middle  of  the  street,  between  the  two 
tracks,  waving  his  flag  both  ways,  and  that  teams  were  checked  by 
that  and  waited.  That  O'Brien  attempted  to  stop  Wilds  by  throw- 
ing up  his  hands  and  shouting  at  him and  that  failing  to  stop  him 
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by  these  means,  O'Brien  stepped  into  the  street  and  tried  to  catch 
the  horses.  Wilds  drew  up  the  reins,  whipped  np  the  horses,  and 
went  across  the  track,  when  the  engine  struck  him.  That  Wilds' 
horses  in  crossing  struck  the  flagman  and  turned  him  round  two  or 
three  paces.  That  when  O'Brien  shouted  to  him  the  horses  were 
fifteen  feet  from  the  south  track ;  and  coming  upon  a  smart  trot. 
Maria  Banker  says,  that  having  heard  the  whistle  and  bell,  she 
looked  out  of  her  window  (which  commands  a  clear  view  of  the  spot), 
and  saw  this  man  approaching  on  a  fast  tr9t.  She  hallooed  to  him 
to  stop,  he  looked  around ;  she  hallooed  to  him  again ;  he  whipped 
his  horses ;  the  flagman  held  his  flag  before  the  horses,  the  flagman 
was  hit  by  the  horses  and  went  down.  When  she  hallooed  the 
horses  had  not  got  on  to  the  south  track.  O'Brien  says  the  flag- 
man was  in  his  position  swinging  his  flag ;  and  that  seeing  Wilds 
coming  up  on  a  trot,  and  knowing  him,  he  started  towards  him  to 
keep  him  back,  holding  up  his  hands  to  him  for  that  purpose ;  and 
finally  he  tried  to  grasp  the  horses.  The  horses  passed  him,  went 
on  the  track,  hit  the  flagman  in  the  backj  went  on  in  front  of  the 
engine,  and  the  collision  occurred.  Agan  the  flagman  says  he  was 
in  his  proper  place  waving  his  flag ;  that  his  immediate  attention 
was  taken  by  a  woman  with  a  child  in  her  arms,  whom^  he  was 
keeping  off  the  track,  when  Wilds'  team  struck  him,  as  he  was 
standing  on  the  south  track,  and  he  barely  escaped  with  his  life. 
Ware  was  further  off:  he  saw  the  flagman  there  and  says  he  was 
trying  to  keep  Wilds  back,  and  that  Wilds  kept,  pushing  up  and 
hit  the  flagman.  Ho  says  the  flagman  if facing  Wilds :  an  error 
not  very  remarkable  in  the  confusion,  and  not  important,  since  he 
confirms  the  facts  that  the  flagman  was  there  and  was  struck  by 
the  team.  It  is  further  in  evidence  that  the  railroad  had  been  in 
operation  there  some  eighteen  months ;  and  that  Wilds  was  well 
acquainted  with  the  city ;  came  to  it  every  Saturday  to  supply  his 
customers  with  the  produce  of  his  farm  (which  was  some  twelve 
miles  out) ;  and  that,  on  this  day,  he  had  gone  to  South  Troy, 
^  across  this  very  track,  to  a  euBtomer'$  house ;  so  that  he  knew  the 
railroad  was  there,  and  all  about  the  crossing.  Is  it  possible  from 
all  this  body  of  direct  evidence  to  draw  two  inferences?  Can 
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there  be  a  doubt  that^ilds  knew  the  train  was  coming,  and  pre- 
pared to  take  his  chance  of  speed's  insuring  his  safety  ?  Or  if 
there  can  be  any  doubt  of  this,  is  it  not  inevitably  certain,  that  all 
the  appliances  of  caution  proved  to  have  been  used,  must  have 
made  him  aware  that  there  was  something  unusual  at  that  point, 
calling  on  him  for  at  least  sufficient  attention  to  look  about  him 
and  find  out  what  it  was ;  so  far,  at  ^nj  rate,  as  not  to  run  over  a 
man  who,  for  some  purpose  and  with  a  signal  flag,  was  standing  in 
the  street  and  directly  in  his  way  ?  If  his  horses  were  at  all 
troublesome  to  manage  (though  there  is  no  proof  that  they  were 
until  they  were  actually  on  the  south  track,  and  near  to  the  engine, 
before  which  he  had  notice  enough  to  pause),  there  were  men 
enough  on  the  spot  ready  and  able  to  assist  him  in  holding  them, 
and  one  man  tried  to  hold  them  back,  not  being  called  on.  If 
Wilds  was  careful,  it  would  be  difficult  to  imagine  a  case  of  want 
of  care. 

The  case  is  much  stronger  than  that  of  Steves  vs.  The  Oswego 
and  S.  Railroad  Qo,,  18  N.  Y.  Rep.  422-7,  in  which  the  Court 
sustained  a  nonsuit,  and  that  case  remains  the  law  of  the  state. 

It  is  quite  usual  in  similar  suits  to  find  counsel,  and  sometimes 
judges,  disposed  to  dwell  upon  the  alarming  power  of  a  locomotive, 
and  the  appalling  danger  of  running  one  anywhere  but  in  a  wilder- 
ness ;  and  great  stress  is  laid  on  the  strict  and  untiring  watchful- 
ness and  care  that  are  required  of  those  who  use  so  dangerous  a 
thing.  All  this  is  very  true.  But  there  are  two  sides  to  these 
facts.  If  a  locomotive  be  eminently  dangerous,  everybody  knows 
it  to  be  BO,  and  it  is  as  rlangerous  to  run  against  or  under  it,  as  to 
have  it  run  over  you.  A  railroad  crossing  is  known  to  be  a 
dangerous  place,  and  the  man,  who  knowing  it  to  be  a  railroad 
crossing,  approaches  it,  is  qareless,  unless  he  approaches  it  as  if  it 
were  dangerous.  To  him  the  danger  is  vastly  greater  than  it  is  to 
the  locomotive.  He  may  lose  his  life.  And  if  the  company  be 
bound  to  use  very  great  care  not  to  endanger  him,  why  is  he  not 
bound  to  use  equally  great  care  not  to  he  endangered  f  His  care 
should  be  as  much  graduated  by  the  danger  as  the  company*8s 
When  every  one  who  knows  that  the  railroad  is  there  is  bound  to 
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know  and  to  remember  that  a  train  may^  approaching,  not  to 
take  the  very  simple  precaution  of  looking  and  listening  to  Jind 
out  whether  one  is  coming,  cannot  but  be  want  of  care.  To  be 
sure,  the  statute  requires  a  railroad  company  to  give  specified 
warnings ;  but  it  neither  takes  away  a  man's  senses,  nor  excuses 
him  from  using  them  (18  N.  Y.  Rep.  425-6).  The  danger  may 
be  there,  the  precaution  is  simple.  To  stop  to  pause  is  certainly 
safe.  His  time  to  do  so  is  before  he  puts  himself  in  "  the  very 
road  of  casualty."  And  if  he  fails  to  do  so,  it  is  of  no  consequence 
in  the  eye  of  the  law,  whether  he  merely  misjudges  or  is  obstinately 
reckless.  His  act  is  not  careful^  and  'Ae  is  to  abide  the  conse- 
quences ;  and  not  the  company  under,  or  into,  whose  train  he  sees 
fit  to  run,  whether  he  did  so  in  inexcusable  ignorance,  or  in  the 
belief  that  he  could  run  the  gauntlet  unharmed.  Nor  is  the  Court 
to  look  about  to  find  how  he,  after  putting  himself  there,  conducted  ; 
whether  he  then  took  the  best  means  of  escape,  or  in  his  confusion 
ran  more  hopelessly  into  the  jaws  of  death.  No  degree  of  presence 
of  mind,  and  no  want  of  presence  of  mind,  at  that  time^  has  any- 
thing to  do  with  the  case.    He  should  not  be  there  by  want  of  care. 

Much  weight  is  given  to  the  fact,  that  the  place  of  such  collision 
is  a  highway ;  and  that  the  traveller  has  a  right  to  be  there  with 
his  vehicle.  Certainly  it  is  a  highway  or  he  would  have  no  right 
to  be  there  at  all,  and  he  could  not  recover,  no  matter  what  might 
be  the  negligence  of  the  company.  Further,  it  is  a  part  of  a  rail- 
road track,  and  the  train  has  a  right  to  be  there.  It  is  a  place  in 
which  two  easements  have  a  common  right ;  and  it  is  the  right  of 
the  public  that  both  shall  be  so  enjoyed  as  not  unnecessarily  to 
interfere  with  or  abridge  the  right  of  either. 

A  sound  and  reasonable  view  of  cases  of  this  description,  is  of 
as  much  importance  to  the  public  as  it  is  to  railroad  companies. 
Such  corporations  are  to  be  treated  precisely  as  any  other  party 
to  a  suit.  No  more  stringent  rule  is  to  be  applied  to  them  than  is 
applied  to  individuals,  nor  is  any  less  stringent  one.  Every  citizen 
of  the  statB  has  a  deep  interest  in  the  existence  and  successful 
operations  of  such  companies.  The  facilities  of  travel  which  they 
afford ;  the  means  they  give  of  accumulating  and  of  diffusing  the 
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products  of  our  iride  Tand  and  of  our  vast  commerce,  have  already 
produced  the  mightiest  results,  in  the  development  and  the  un- 
paralleled increase  of  the  resources  of  the  nation.  They  have 
clothed  us  with  the  richest  garments  of  peace ;  and  they  have 
multiplied  our  armies,  and  wielded  our  weapons  of  war.  To  do 
this  they  have  needed  these  powerful  means,  the  use  of  which  is 
necessarily  accompanied  with  danger.  But  as  the  public  has  the 
1l)enefit  of  those  means,  it  is  bound  to  incur  its  own  share  of  that 
danger.  A  mutual  duty  is  enjoined  and  a  mutual  liability  results 
from  a  failure  to  perform  that  duty ;  and  a  party  who  fails  in  per- 
forming his  own  part  tliereof,  is  in  no  condition  to  enforce  the 
penalty  of  a  breach  on  the  other  party. 

Having  considered  the  points  embraced  in  the  appeal  from  the 
order  denying  a  new  trial  on  the  merits,  we  come  to  the  exceptions 
contained  in  the  appeal  from  the  judgment. 

The  first  exception  to  the  charge  of  the  judge  is  thus  taken : 
defendant  requested  the  court  to  charge,  that  if  the  negligence 
of  the  deceased  in  any  way  contributed  to  cause  the  collision 
which  resulted  in  his  death,  the  plaintiff  cannot  recover.'*  The 
request  was  so  far  complied  with  as  to  give  the  charge  in  the  terms 
asked,  qualifying  it  with  the  words  <ut  being  understood  that  this 
negligence  is  the  want  of  such  care,  as  a  person  of  ordinary  pru- 
dence would  exercise  in  like  circumstances.*'  The  defendant 
asked  for  his  single,  definite,  legal  proposition ;  and  excepted  to 
having  it  accompanied  by  any  addition  to  give  it  uncertainty  or 
tending  to  confuse  the  minds  of  the  jury.  And  if  his  request 
contained  a  legal  proposition,  which  unqualified,  was  sound  and 
applicable  to  the  case,  he  had  a  right  to  have  it  announced  to  the 
jury,  if  not  in  the  very  terms  asked,  at  least  substantially  so,  and 
not  so  qualified  as  to  alter  the  principle  or  to  add  to  it,  in  any  way 
to  render  it  uncertain,  or  tending  to  confuse  the  jury;  or,  he 
should  have  it  refused,  either  directly  or  on  the  ground  that  the 
charge  already  given  has  properly  covered  the  law  of  the  case. 
And  while  a  juryman  might  suppose  that  he  knew  what,  in  the 
circumstances  proved,  constituted  "negligence,"  he  might  be 
puzzled  with  so  utterly  indefinite  a  qualification ;  especially  as  in 
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a  prior  part  of  the  charge,  the  jury  had  been  told  to  consider,  in 
estimating  what  would  be  negligent  in  Wilds'  approach  to  the 
crossing,  "whether  he  understood  the  signals."  Thus  putting  on 
the  company  the  obligation  not  merely  of  making  the  signals,  but 
of  furnishing  understanding  to  the  other  party. 

The  defendants'  request  certainly  gave,  in  precise  words,  the 
true  legal  rule  of  the  case ;  and  he  was  entitled  to  have  it  giveA 
to  the  jury,-  substantially  as  he  asked  it,  without  qualification,  or 
to  have  it  plainly  refused.  The  defendants'  next  request  to  charge 
was,  that  if  the  deceased  approached  the  crossing,  knowing  the 
position  of  the  railroad,  and  that  trains  were  frequently  run  there- 
on, at  such  a  rate  of  speed  that  he  was  unable  to  stop  his  horses 
before  actually  getting  upon  the  track,  and  that  speed  contributed 
to  cause  the  collision,  the  plain tiif  cannot  recover."  This,  inas- 
much as  the  charge  had  already  as  against  the  defendant  included 
the  element  of  speed  as  constituting  negligence,  and  had  said  "  the 
speed  should  be  regulated  with  reference  to  the  apparent  danger," 
this  would  seem  an  entirely  proper  request,  that  each  party  might 
be  held  to  looking  out  for  the  apparent  danger.  It  was  refused, 
except  with  the  qualification  that  the  defendant  must  have  used 
all  proper  precautions  to  notify  travellers  of  the  approach  of  the 
trains"  (with  other  qualifications  as  to  ordinary  prudence).  Which 
is  equivalent  to  saying  that  the  want  pf  care  of  Wilds  depended 
upon  the  exercise  of  care  by  the  company,  and  that  he  might 
approach  a  dangerous  place  with  utter  recklessness,  unless  the 
company  used  all  care;  while  the  company  must  approach  the 
same  place  with  «  all  proper  precaution,"  or  be  liable,  not  merely 
for  its  own  want  of  care,  but  for  that  of  all  comers.  This  is  too 
unequal  to  be  sound.  Each  one's  care  or  want  of  care  exists  in 
his  own  act,  without  the  slightest  reference  to  care,  or  the  want 
of  it,  in  the  other  party.  Each  is  governed  by  his  own  independ- 
ent volition,  with  which  the  other  can  by  no  possibility  have  any 
connection;  and  on  the  exercise  of  that  volition  by  each,  and  on 
that  onZy,  depends  the  act  which  is  either  careful  or  not. 

A  further  request  to  charge  on  the  part  of  the  defendant,  con- 
tained the  proposition^  "  that  if  the  deceased  was  aware  of  the 
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approach  of  the  train  in  time  to  have  stopped  before  reaching  the 
track  upon  which  the  train  was  approaching,  and  intentionally* 
drove  upon  the  track  after  being  aware  of  the  train,  the  plaintiff 
cannot  recover."  The  court  riefused  to  charge  in  this  form.  The 
request  covers  this  ground :  that  if  the  deceased,  knowing  that  a 
train  was  approaching,  in  season  to  take  his  own  course,  and  decide 
whether  to  be  safe  and  stop^  or  to  go  on  and  run  his  chancey  chose 
to  go  on^he  must  abide  the  risk  that  he  took.  It  is  rather  difficult 
to  see  why  this  is  not  law.  Certainly  no  legal  rule  is  consistent 
with  qualifying  the  position,  by  leaving  it  with  the  jury  to  specu- 
late on  the  idea  whether  he  «  would  have  stopped  in  the  exercise 
of  reasonable  care,  &c.,  and  could  not  reasonably  expect  to  pass 
in  safety,  and  intentionally  drove  upon  the  track,"  &c.  This 
limits  the  negligence  on  his  part  to  a  grade  little  short  of  suicide. 

Another  of  .the  defendants'  requests  to  charge  claimed  that 
<^  the  deceased  cannot,  by  his  own  negligence,  cast  upon  the  de- 
fendants the  necessity  of  exercising  extraordinary  care."  The 
court  added  after  the  word  "negligence,"  "ew  above  defined  and 
contributing  to  the  injury,**  The  request  seems  to  state  an  accu- 
rately correct,  legal  proposition,  and  the  defendant  was  entitled 
to  have  it  given  to  the  jury  as  hereinbefore  stated. 

The  judgment  of  the  Supreme  Court  and  its  order  should 

be  reversed,  and  a  new  trial  granted.    Costs  to  abide 

event. 

The  rule,  in  regard  to  the  kind  of  fcndant ;  and  the  further  consideration, 
negligence  in  a  plaintiff  which  will  pre-  that  the  plaintiff  has  no  right  to  ask  a 
elude  him  from  recovering  damages  for  jury  to  guess  at  the  measure  of  damage 
the  acknowledged  negligence  of  the  de-  caused  by  the  defendant's  negligence, 
fendant,  is  here  very  carefully  and  per-  when,  but  for  his  own  fault,  the  deci- 
spicuously  defined,  and,  in  the  main,  as  sion  would  not  have  been  embarrassed 
t  seems  to  us,  very  accurately.  The  by  any  uncertainty  of  that  kind, 
principle  upon  which  this  exclusion  "There  is  also  another  difficulty  in 
goes,  is  not,  in  all  the  cases  where  the  cases  of  this  kind,  t.  «.  in  determining 
question  has  occurred,  very  distinctly  precisely  whether  the  negligence  of  the 
presented.  It  rests  upon  the  impossi-  one  party,  or  that  of  the  other,  by  itself 
bility  of  determining  accurately  how  alone,  would  have  produced  the  injury, 
much  of  the  iigury  is  attributable  to  In  any  case  where  that  is  clearly  deter- 
the  fault  of  the  plaintiff,  and,  by  con-  minable,  and  it  is  certain  the  negligence 
sequence,  how  much  to  that  of  the  de-    of  the  plaintiff,  although  contributing 


90 


WILDS  TB.  HUDSON  RIVEB  RAILROAD  GO. 


somewhat  towards  the  prodaction  of  the 
.iojurj,  would,  ncYcrtheless,  have  been 
inadequate  to  ita  production;  and  the 
negligence  Of  the  defendant,  therefore, 
did  produce  the  injury,  and  would  have 
produced  it,  altogether  independent  of 
the  negligence  of  the  plaintiff,  it  seems 
just  and  reasonable  that  the  defendant 
should  be  held  responsible  for  the  re- 
sulting damage.  And  in  almost  every 
cause  in  which  we  have  participated  in 
the  trial,  where  this  question  has  arisen, 
juries  haye  adopted  this  riew,  in  defi- 
ance of  the  ruling  of  the  court,  sim- 
ply because  to  their  unsophisticated 
common  sense,  it  appears  just  and 
reasonable,  and  they  cannot  be  made  to 
comprehend  any  other  rule  upon  the 
subject. 

But  the  courts  have  not,  as  yet, 
adopted  any  such  sensible  rule.  It  is 
hinted  at  in  the  foregoing  definition  of 
Mr.  Justice  Gould  ;  but  the  whole  defi- 
nition excludes  this  plain  and  palpable 
rule.  But  the  courts  seem  to  us  verging 
towards  this  point.  For  they  have  de- 
cided, repeatedly,  that  any  negligence 
which  is  not  the  proximate  cause  of  the 
injury,  or  which  does  not  contribute 
directly  to  produce  the  injury,  will  not 
preclude  the  plaintiff's  recovery  :  Keitt 
vs,  Pinkham,*  43  Maine  R.  501 ;  Cole- 
grove  V8.  N.  Y.  and  Harlaem  and  N.  T. 
and  N.  H.  Railw.,  6  Duer  382.  And  if 
the  defendant  might  have  prevented  the 
injury,  notwithstanding  the  negligence 
of  the  plaintiff,  he  is  liable.  Davis  V9, 
Munn,  1  M.  &  W.  564;  Illidge  w.  Good- 
win, 5  C.  &  P.  190;  Augusta  and  Savan- 
nah Railw.  vs.  McElmurry,  24  Ga.  R.  76. 

But  the  majority  of  recent  cases 
have  not  yet  said  that  any  negligence 
of  the  plaintiff  directly  contributing 
towards  the  production  of  the  injury, 
but  in  itself  inadequate  to  its  produc- 
tion, will  not  preclude  a  recovery.  The 
conclusive  argument  against  this  view 


hitherto,  has  been  the  difScuUy  or,  im- 
possibility of  always  determining  the 
facts  involved  in  the  inquiry  in  that 
form.  But  that  is  no  greater  than  in 
multitudes  of  other  questions,  which 
arise  almost  daily,  in  the  course  of  jury 
trials.  And  the  uncertainty  of  proof  is 
never  held  to  affect  the  principles  upon 
which  causear  are  to  be  submitted  to 
juries.  The  unsatisfactory  character 
of  the  rules  of  law  applicable  to  ques- 
tions almost  always  arising  in  trials  of 
this  character  has  led  to  the  most  uncer* 
tain  results  in  regard  to  them,  and  re- 
sults the  most  unjust  and  unreasonable, 
if  we  regard  the  rules  and  principles  of 
law  now  applied  to  the  subject,  as 
entirely  sound.  We  do  not  intend  to 
say  that  they  are  not  so.  But  it  has 
long  seemed  to  us  that  they  will  require 
revision,  and  essential  modification, 
before  they  can  be  made  so  far  compre- 
hensible, by  plain  juries,  as  to  receive 
anything  approaching  a  fair  and  uni- 
form application  to  cases  as  they  arise* 
And  so  long  as  jury  trials  continue  in 
civil  causes,  and  we  believe  that  will  be 
as  long  as  our  free  government  contin- 
ues, it  is  certainly  desirable  to  make 
the  rules  of  law  so  far  conform  to  the 
practical  common  sense  instincts  of 
men,  that  juries  will  be  able  to  under- 
stand them,  and  willing  to  apply  them 
fairly  and  fully. 

Some  of  the  more  recent  cases  seem 
to  us  to  be  approximating  a  more  intel- 
ligible and  practicable  rule  in  regard 
to  the  precise  character  and  extent  of 
misconduct  on  the  part  of  the  plaintiff 
which  shall  preclude  a  recovery  by  him. 
In  Waite  V8.  North-Eustern  Railway 
Company,  6  Jur.  N.  S.  936  (1859),  where 
a  child  was  injured  through  the  joint 
negligence  of  the  servants  of  the  com- 
pany, and  of  those  who  had  charge  of 
the  child,  it  was  held  there  could  be  no 
recovery.    This  judgment  was  affirmed 
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in  Exchequer  Chamber ;  EL  BL  &  EL 
719;  28  L.  J.  Q.  B.  258. 

It  has  been  repeatedly  decided  that  it 
is  equally  the  duty  of  the  plaintiff  to 
exercise  watchfulness  to  escape  danger, 
while  going  along  the  highway,  that  it 
is  for  others  rightfully  in  the  use  of  the 
highway,  to  avoid  inflicting  injuries 
upon  those  in  the  highway.  And  from 
necessity  this  watchfulness  must  be  pro- 
portioned to  the  degree  of  peril  known 
to  exist  in  passing  along  the  highway. 
Cotton  M.  Wood,  8  C.  B.  IJ.  8.  668  ;  7 
Jur.  N.  S.  168.  The  injury  must  have 
resulted  from  the  misconduct  of  defend- 
ant or  there  can  be  no  recovery.  In  the 
language  of  Ekli,  Ch.  J.,  in  the  last 
case,  "  There  must  be  evidence  of  well- 
defined  negligence ;  that  there  was  some 
negligence  is  not  sufficient  to  go  to  the 
jury."  In  cases  where  the  proof  of  neg- 
ligence against  defendant  seems  nearly 
equally  balanced,  or  where  it  is  very 
slight,  it  is  the  duty  of  the  court  to  direct 
a  verdict  for  defendant-,  or  to  nonsuit 
the  plaintiff.  Comman  vt.  Eastern  Coun- 
ties Railway  Company,  4  H.  &  N.  787. 

The  greatest  advance  towards  a  sound 
and  sensible  rule  upon  this  perplexing 
subject,  which  we  have  yet  seen,  will  be 
found  in  Scott  V8.  Dublin  and  Wicklow 
Railway  Company,  1 1  Ir.  Com.  Law.  Rep. 
877,  whei:e  it  is  held,  "  Nor  can  he  re- 
cover, notwithstanding  there  is  negli- 
gence on  the  part  of  the  defendant,  if  he 
has  so  far  contributed  to  the  accident, 
by  the  want  of  ordinary  care,  that  but 
for  that  the  accident  would  not  have 
happened ;  but  though  a  plaintiff  has  so 
contributed  to  the  accident,  he  is  not 
disentitled  to  recover,  if  the  defendant 
might  by  ordinary  care  have  avoided 
the  consequences  of  the  plaintiff's  neg- 
lect." 


And  it  WQpld  seem  clear  that  where 
but  for  the  plaintiff's  negligence,  at  the 
time,  he  might  have  escaped  the  conse- 
quences of  the  defendant's  negligence;, 
he  cannot  recover.  Id. 

In  regard  to  the  distinction  where 
cases  of  alleged  negligence  should  be 
submitted  to  the  jury,  or  decided  by  the 
court,  see  Briggs  v«.  Taylor,  28  Yt.  Rep. 
180,  and  cases  cited. 

If  we  understand  Judge  Gould's  opi- 
nion, the  principal  case  was  decided 
upon  the  evidence,  as  showing,  beyond 
all  question,  that  there  was  no  negli- 
gence on  the  part  of  defendant,  and  that 
the  injury  resulted  solely  from  the  fool- 
hardy and  reckless  misconduct  of  the 
plaintiff.  The  comments  of  the  judge 
in  regard  to  the  law,  which  are  in  the 
main  certainly  very  sound  and  jiist, 
need  not  be  here  reviewed,  since  it 
scarcely  amounts  to  the  determination 
of  the  full  Court  of  Appeals.  If  so  we 
should  hesitate  to  subscribe  to  all  that 
is  said  in  regard  to  the  requests  of  the 
defendant  and  the  answers  of  the  court 
below.  But  with  this  qualification  the 
opinion  is  very  satisfactory.  And  the 
only  qualification  which  we  would  desire 
to  make  in  the  matter  alluded  to  is,  that 
it  seems  to  us,  the  discretion  allowed 
the  judge  at  the  trial,  in  'regard  to  his 
mode  .of  responding  to  requests  of  coun- 
sel to  charge  the  jury,  is  too  much  re- 
stricted. It  gives  the  counsel  the  ad- 
vantage over  the  judge,  as  i^  seems  to 
us,  which  is  certainly  not  desirable, 
since  their  clients  might  require  them 
to  use  it,  in  a  manner  not  entirely  con- 
sistent with  proper  freedom  and  inde- 
pendence of  the  court;  and,  possibly, 
sometimes,  in  a  way  to  mislead  the  jury. 

I.  F.  R. 
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In  the  Court  of  Appeals  of  the  State  of  New  York. 

CHARLES  CLAFLIN  et  al  VS.  THE  FARMERS*  AND  CITIZENS*  BANK  OF 

LONG  ISLAND.* 

1.  An  agent  of  a  bank  who,  in  general  terma,  is  authorized  by  a  by-law  or  other- 
wise to  certify  checks  drawn  upon  the  bank,  cannot  certify  his  own  checks  when 
he  has  no  funds  to  his  credit,  so  as  to  make  the  bank  liable.  The  rule  of  the  law 
of  agency  is  applicable,  that  an  agent  cannot  put  himself  in  a  position  of  hos- 
tility to  his  principal. 

2:  A  holder  who  pays  value  for  such  a  check  cannot  be  said  to  take  it  in  good 
faith.  The  fact  that  the  name  of  the  drawer  is  identical  with  that  of  the  certi- 
fying agent  is  sufficient  to  put  him  upon  inquiry.  The  holder  is  bound  to 
ascertain  whether  the  certifying  officer  is  using  his  official  position  to  perpetrate 
a  Araud.    If  such  is  the  fact,  he  cannot  recover  from  the  bank. 

8.  Where  a  judge,  at  the  circuit,  on  the  ez  parte  application  of  a  party  to  an 
action,  irregularly  refers  a  cause  to  a  referee  to  try  the  whole  issue,  and  the 
party  who  has  a  right  to  object  proceeds  with  the  trial  of  the  action,  produces 
evidence,  and  submits  the  case  to  the  referee  without  objection,  the  question 
of  the  irregularity  of  the  reference  cannot  be  raised  upon  an  appeal. 

This  action  was  brought  to  recover  upon  three  checks  drawn 
upon  the  defendants*  bank  and  certified  as  good  by  their  president. 
Two  of  the  checks,  one  for  $5500  and  one  for  $10,000,  were 
drawn  by  the  president,  G.  W.  Houghton,  to  the  order  of  Oct. 
Cleveland,  and  the  other  for  $5000  by  Thomas  Green,  payable  to 
the  order  of  said  Cleveland.  The  referee  finds  that  the  checks 
were  drawn  and  certified  at  their  date.  The  president  had  au- 
thority to  certify  checks  upon  the  defendants*  bank,  that  such 
checks  were  certified  at  his  business  oflBce  in  New  York,  that  such 
fact  was  not  known  to  the  plaintiffs  when  they  received  the  checks. 
(The  complaint  states  that  the  defendants'  bank  transacted  business 
at  Williamsburgh,  in  the  county  of  Kings.)  The  referee^  further 
finds  that  the  said  checks  at  their  date  were  delivered  to  the  payee 
thereof,  who  at  the  same  time  paid  the  drawers  the  full  amount 
thereof:  that  the  payee  of  such  checks  indorsed  and  transferred 


1  We  owe  this  case  to  the  kindness  of  »Smith,  J.,  for  which  he  will  accept  our 
thanks. — Eds. 
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the  same  to  the  plaintiffs  on  the  day  of  their  dates,  who  then  paid 
to  the  said  payee  the  full  amount  of  said  checks  respectively,  and 
that  the  plaintiffs  so  received  said  checks  in  good  faith,  and  have 
ever  since  held  the  same.  That  they  were  presented  for  payment 
Deceiiiber  1st,  1854,  at  defendants'  bank,  and  payment  refused. 
The  checks  are  dated,  the  one  signed  by  Green,  December  31st, 
1853 ;  the  $5500  by  Houghton,  February  4th,  1854 ;  and  the 
$10,000  check,  February  25th,  1854. 

The  defendant  moved  for  a  nonsuit,  when  plaintiffs  rested. 
Motion  denied  and  defendants  excepted.  Farther  evidence  was 
then  given  by  defendants  and  plaintiffs. 

As  matter  of  law  the  referee  found  that  the  defendants  were 
liable  upon  such  checks :  That  the  plaintiffs  were  entitled  to  judg- 
ment for  $26,229  thereon. 

To  which  report  and  finding  of  law  and  fact  the  defendants  duly 
excepted. 

The  judgment  of  the  referee  was  affirmed  on  appeal  at  the 
General  Term  of  the  first  district,  and  defendants  appealed  to  this 
Court. 

By  the  Court : 

E.  Darwin  Smith,  J. — The  objection  that  the  cause  was  im- 
properly referred  on  the  ex  parte  application  of  the  plaintiffs' 
counsel  at  the  circuit,  cannot  now  be  raised.  If  there  was  error 
in  the  reference,  the  defendants  should  have  applied  to  the  circuit 
judge  or  at  special  term  to  vacate  the  order.  After  giving  testi- 
mony before  the  referee  and  trying  the  cause-  upea  the  merits 
without  objection,  it  is  too  late  to  raise  the  question  in  the  court 
of  revision  that  the  action  was  improperly  referred. 

The  motion  for  .a  nonsuit  was  properly  denied.  When  it  was 
made  the  plaintiffs  had  proved  the  making  of  the  three  checks, 
and  the  acceptance  by  the  indorsement  thereon  by  the  defendants' 
president  of  the  word  good^  and  also  a  by-law  of  the  defendants' 
which  impliedly  authorized  the  president  to  certify  checks,  and 
also  the  due  presentment  of  the  checks  thereafter  and  the  refusal 
of  the  defendants  to  pay  the  same. 

This  proof  clearly  at  least  entitles  the  plaintiffs  to  recover  upon 
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the  $5000  check  made  by  Thomas  Green.  The  remaining  ques- 
tions relate  to  the  two  checks  of  Houghton,  the  defendants* 
president,  of  $5500  and  $10,000,  made  and  accepted  by  him. 

The  power  given  him  by  the  by-law  to  certify  checks  clearly 
did  not  authorize  him  to  certify  his  own  checks.  It  is  a  necessary 
and  universal  implication,  in  all  cases  of  agency,  that  the  power 
conferred  upon  the  agent  is  to  be  exercised  for  the  exclusive 
benefit  of  the  principal.  It  is  repugnant  to  the  very  nature  and 
exercise  of  sucli  power  to  hold  that  it  may  be  used  for  the  benefit 
of  the  agent  in  hostility  to  the  interests  of  the  principal.  That  a 
trustee  or  agent  shall  not  act  for  his  own  benefit  in  any  matter 
relating  to  his  agency  or  trust,  is  an  old  and  familiar  doctrine  of 
the  courts  of  equity,  frequently  asserted  in  this  country  and  in 
England. 

The  rule  is  applicable  to  all  persons  standing  in  a  trust  relation. 
The  principal  is  entitled  to  the  exercise  in  his  behalf  of  all  the 
skill  and  industry  and  ability  of  his  agent,  to  his  utmost  fidelity  to 
his  business. 

This  rule  is  well  stated  and  discussed  in  the  opinioti  of  Judge 
Denio  in  the  case  of  The  New  York  Central  Insurance  Company 
vs.  National  Protection  Insurance  Company^  14  N.  Y.  85,  and 
S.  C.  20  Barb.  471. 

But  it  is  claimed  that  these  rules  do  not  apply  in  their  strictness 
to  negotiable  paper ;  that  when  there  is  an  apparent  authority  to 
execute  such  paper  a  bond  fide  holder  is  to  be  protected,  as  in  the 
case  of  partnership  paper  in  the  hands  of  an  innocent  holder. 

These  checks  were  negotiable,  and  the  certificate  thereon  indorsed 
by  the  defendants'  president  was  equivalent  in  legal  effect,  if  a 
valid  act,  to  the  acceptance  of  a  bill  of  exchange  to  the  same 
amount.  Judge  Selden,  in  the  case  of  The  Farmers*  and  Mechanics' 
Bank  of  Kent  Co.  vs.  Butchers'  and  Drovers*  Bank,  16  N.  Y.  128, 
says  of  such  checks :  «<  Each  check,  if  duly  certified,  imposes  upon 
the  bank  an  obligation  to  retain  the  amount  for  which  the  check 
is  drawn,  and  the  obligation  assumed  is  substantially  the  same  as 
that  assumed  by  the  acceptance  of  an  ordinary  bill  of  exchange.'* 
Judge  Denio  uses  very  nearly  the  same  language  in  the  same  case 
in  14  N.  Y.  625. 
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These  checks,  after  their  acceptance  in  the  manner  above  stated, 
"were  transferred  to  the  plaintiffs  for  their  full  face,  as  the  referee 
finds,  and  he  also  finds  that  he  received  the  same  in  good  faith  for 
value. 

This  consideration  presents  all  the  difficulty  in  the  case.  A 
band  fide  holder  of  negotiable  commercial  paper  is  a  favorite  of 
the  law,  and  his  rights  are  always  guarded  by  the  courts  with 
great  care  and  liberality,  from  respect  to  the  great  interests  of 
trade  and  commerce. 

But  I  do  not  think  this  consideration  can  be  permitted  to  prevail, 
to  sustain  the  plaintiffs'  right  of  recovery  in  this  case  upon  t^ese 
two  checks. 

Clearly  upon  well  settled  prfaiciples  Houghton  had  no  power  to 
accept  his  own  drafts  or  checks  in  behalf  of  the  bank.  The  act 
was  a  palpable  excess  of  authority,  and  any  person  taking  the 
paper  was  bound  to  inquire  as  to  the  power  of  the  agent  so  to 
contract. 

This  rule  was  asserted  in  the  cases  of  Starin  vs.  The  Town  of 
Genoa,  and  Gould  vs.  The  Town  of  Sterling,  23  N.  T.  452  and  464. 
Ih  these  cases  the  plaintiffs  were  the  bond  fide  holders  of  the  bonds 
in  suit,  had  paid  their  full  value  for  them ;  but  this  court  held, 
that  they  were  bound  to  inquire  as  to  the  facts  upon  which  the 
authority  of  the  agent  depended  to  issue  the  bonds.  Judge  Selden 
says,  page  464,  « One  who  takes  a  negotiable  note  or  bill  of 
exchange  purporting  to  be  made  by  an  agent,  is  bound  to  inquire 
as  to  the  power  of  the  agent." 

Within  that  rule  the  plaintiffs  were  bound  to  inquire,  whether 
Houghton  had  authority  to  accept  his  own  checks  in  behalf  of  the 
bank,  so  as  to  bind  the  bank  on  the  acceptances.  But  I  do  not 
think  the  plaintiffs  can  properly  be  called  bond  fide  holders  of  these 
checks.  The  referee  finds  that  they  are  holders  for  value,  and  that 
they  paid  the  full  amount  of  the  face  of  the  checks  and  took  them  in 
good  faith.  This  is  all  the  referee  finds  on  the  facts.  In  finding 
as  a  conclusion  of  law  that  the  defendants  are  liable  on  such  checks, 
he  may  perhaps  be  deemed  to  find  that  they  were  bond  fide  holders 
thereof  within  the  legal  sense  of  such  purchase. 
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But  I  think  the  conclusion  of  law  erroneous,  and  that  the  plain- 
tiffs cannot  be  truly  considered  in  a  commercial  or  legal  sense 
bond  fide  holders  of  these  checks.  A  bond  fide  holder  of  com- 
mercial paper  must  receive  the  same  in  the  usual  course  of  business 
for  value,  and  without  any  notice  of  facts  tending  to  impeach  the 
character  and  validity  of  the  paper  as  between  the  original  parties. 

The  plaintiffs  cannot  claim  the  protection  of  this  rule.  They 
had  distinct  notice  by  the  form  of  the  certificate  and  the  signature 
thereto,  that  ^e  acceptance  was  improper  and  irregularly  made. 
It  was  patent  on  the  face  of  the  paper  that  the  acceptance  was  a 
fraud.  That  the  president  of  the  defendants'  bank  in  accepting 
such  checks,  was  using  his  official  character  for  his  personal  benefit, 
and  thereby  perpetrating  an  act  of  dishonesty  in  palpable  violation 
of  his  trust.  No  business  man  of  common  intelligence  could  take 
these  checks  in  good  faith  and  without  suspicion  or  notice  of  this 
fraud.  Upon  this  distinct  question  I  would  hold,  that  the  plain- 
tiffs are  not  bond  fide  holders  of  these  checks,  and  are  not  entitled 
to  recover  the  same  of  the  defendants ;  and  the  fact  also,  that  these 
three  checks  of  $20,500,  were  taken  and  held  for  the  period  of 
nearly  a  year  after  their  receipt  by  the  plaintiffs,  without  presenta- 
tion to  the  bank  for  payment,  and  that  this  large  amount  of  money 
was  thus  left  in  the  bank  to  the  credit  of  the  drawer  of  the  checks, 
without  interest  or  any  arrangement  about  it, — unexplained,  is 
quite  conclusive  evidence  that  the  checks  were  not  taken  in  the 
usual  course  of  business.  But  evidence  may  be  given  on  another 
trial  explanatory  of  this  delay  in  presenting  the  checks  for  pay- 
ment, which  may  be  quite  satisfactory.  Evidence  on  this  point 
was  offered,  which  I  think  was  erroneously  excluded  by  the  referee. 
That  this  defence,N  though  in  its  origin  and  nature  of  an  equitable 
kind,  is  now  available  in  an  action  at  law  upon  the  instrument 
improperly  executed  by  the  agent  or  trustee,  is  fully  asserted  and 
distinctly  held  in  the  opinion  of  Judge  Denio,  in  the  case  of  The 
New  York  Mutual  Insurance  Co.  vs.  The  Mutual  Protection  Insu- 
rance Co.^  14  N.  Y.  90,  supra^  and  is,  therefore,  m  adjudicata  in 
this  court. 
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I  think  the  judgment  of  the  court  below  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 

Sblden,  Denio,  Gould,  and  Allen,  Js.,  concurred. 


I.  The  first  case  in  which  the  English 
Courts  found  it  necessary  to  pass  upon 
the  usage  then  prevailing  with  bankers 
to  mark  checks  as  "  good,"  appears  to 
have  been  Robson  and  Waugh  vs.  Ben- 
nett, 2  Taunton  889  (1810).  The  head 
note  of  that  case  is  as  follows : — <'By  the 
practice  of  the  London  bankers,  if  one 
banker  who  holds  a  check  drawn  on 
another  banker  presents  it  after  four 
o'clock,  it  is  not  then  paid,  but  a  mark 
is  put  on  it  to  show  that  the  drawer  has 
assets,  and  that  it  will  be  paid;  and 
checks  BO  marked  have  a  priority,  and 
are  exchanged  or  paid  next  day  at  noon 
at  the  clearing-house  ;  *  *  *  Held,  that 
such  a  marking  under  this  practice 
amounts  to  an  acceptance,  payable  next 
day  at  the  clearing-house."  The  Court 
said,  (Mansfield,  C.  J.) :  "The  effect  of 
that  marking  is  similar  to  the  accepting 
of  a  biU;  for  he  (the  banker)  admits 
hereby  assets,  and  makes  himself  liable 
to  pay."  In  that  case  the  check  was 
marked  at  the  banking-house  by  one  of 
the  partners  in  the  banking  firm.  Most 
of  the  cases  which  have  arisen  in  this 
country  have  concerned  the  power  of 
agents  of  corporations  to  certify  checks 
in  like  manner.  We  think  where  the 
power  is  impliedly  conferred  upon  an 
agent  to  certify  checks,  that  it  can  only 
be  exercised  at  the  place  of  business  of 
the. bank.  As  soon  as  the  check  is  cer- 
tified it  is  in  the  course  of  business 
charged  to  the  account  of  the  drawer  as 
80  much  money  paid  to  his  order,  and 
the  check  is  entered  in  a  new  account 
of  certified  checks.  Such  is  the  practice 
with  the  banks  in  the  city  of  New  York, 
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and  must  in  the  nature  of  the  case  be 
substantially  the  same  everywhere.  This 
practice  evidently  could  not  be  a(}bered 
to  if  the  certifying  ofiBcer  was  allowed 
to  attend  to  his  duties  while  absent  from 
the  bank.  This  view  seems  to  have  re- 
ceived the  sanction  of  *the  Supreme  ' 
Judicial  Court  of  Massachusetts:  Bul- 
lard  vs.  Randall,  1  Gray  607  (1864). 
Shaw,  C.  J.,  says :  **  Were  it  the  practice 
of  banks  to  accept  checks  and  thereby 
bind  the  bank  to  their  payment,  it  would 
be  necessary  to  keep  a  separate  account 
with  the  depositor  in  which  all  such 
acceptances  should  be  charged;  such 
acceptance  being  as  effectual  a  reduction 
of  the  deposit  as  actual  payment,  mak- 
ing the  bank  from  the  time  of  such 
acceptance  a  debtor  to  the  holder,  and 
discharging  them  as  debtor  to  the 
drawer :  otherwise  a  bank  would  never 
know,  on  the  presentation  of  a  check, 
whether  the  drawer  had  funds  to  pay  it 
or  not.  But  if  it  must  be  presented, 
accepted,  and  charged  before  it  can 
avail  the  holder,  this  must  necessarily 
be  done  at  the  bank,  and  the  verbal 
assent  of  the  cashier  elsewhere  could 
not  avail  the  holder;"  In  the  principal 
ease,  it  was  unnecessary  to  pass,  upon 
this  point,  as  the  acceptance  was  invalid 
on  other  grounds.  But  whenever  that 
question  is  fairly  presented,  it  is  be* 
lieved  that  the  conclusion  will  be  reached 
that  nothing  short  of  a  distinct  course 
of  business  or  express  authority  will 
confer  upon  the  certifying  agent  the 
power  to  certify  checks,  while  absent 
from  the  bank,  in  favor  of  a  holder  who 
knew  that  the  check  was  thus  certified. 
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n.  It  is  now  well  settled,  whenerer 
the  certifying  officer  has  acted  in  the 
ordinary  course  of  business,  and  the 
certified  check  has  passed  into  the  hands 
of  a  bonA  fide  holder  for  value,  the  bank 
cannot  show  in  defence  that  the  drawer 
had  no  funds  when  fhe  check  was  cer- 
tified. The  reason  of  this  rule  is  well 
explained  by  Selden,  J.,  in  the  case  of 
Gould  V9.  The  Town  of  Sterling,  23  N. 
Y.  439.  See  note  1  Amt  Law  Register, 
N.  S.  291:  Farmers'  and  Mechanics' 
Bank  vs.  Butchers'  and  Drovers'  Bank, 
16  N.  Y.  125.  *  The  system  of  certifying 
checks  does  not  appear  to  be  practised 
in  England.  Lord  Wensletdale  (Parks, 
B.)  says,  in  Bellamy  V9.  Maijoribanks, 
7  Exch.  404  (1852),  that  it  is  a  practice 
"  not  usual  but  legal." 

III.  Some  attempt  has  been  made  in 
recent  authorities  to  show  that  the  holder 
of  a  check  could,  without  aoy  certificate 
or  acceptance,  sue  the  bank  if  it  refused 
to  pay  the  check  when  it  had  filnds  of 
the  drawer  sufficient  to  meet  it.  The 
only  case  in  which  that  point  is  known 
to  have  been  decided  is  Fogarties  vs.  State 
Bank,  in  the  Court  of  Appeals  of  South 
Carolina  in  1860,  8  Am.  Law  Register 
893.  The  Court  says,  with  commendable 
candor,  "  We  do  not  hear  of  a  right  of 
action  on  the  part  of  the  holder."  The 
reasoning  is  as  novel  and  unprecedented 
as  the  decision.  It  would  be  scarcely 
necessary  to  notice  this  case,  had  it  not 
received  the  sanction  of  Mr.  Parsons  in 
his  repent  edition  (1862)  of  "  The  Ele- 
ments of  Mercantile  Law.''    He  says: 

But  whether  the  holder  of  a  check  in 
case  of  refusal  may  sue  the  bank  for 
non-payment,  is  a  question  of  some  diffi- 
culty, and  is  not  yet  settled  by  authority. 
But  we  have  no  doubt  but  that,  on  cor- 
rect principles  of  commercial  law,  the 
holder  should  have  this  right,  so  long  as 
the  bank  has  funds  of  the  depositor  in 
its  possession."  P.  91,  citfaig  the  case 


already  noticed.  It  is  difficult,  however, 
to  see  what  principle  of  the  law  of  com- 
mercial paper  could  be  invoked  to  sus- 
tain such  an  action.  Nothing  can  be 
more  elementary  thah  that  a  drawee  of 
any  ordinary  draft  or  bill  of  exchange 
must  accept  it  before  the  holder  can 
have  a  right  of  action  against  him.  If 
there  is  any  different  rule  in  the  case  of 
checks,  it  must  be  for  special  reasons 
not  applicable  to  other  commercial  in- 
strumental. We  have  seen  nothing  bear- 
ing the  semblance  of  an  argument  in 
favor  of  the  proposition  but  this.  It 
has  now  become  a  settled  rule  of  law 
with  a  number  of  the  American  Courts, 
that  if  A.,  for  a  valid  consideration, 
promises  B.  that  he  will  pay  C.  a  sum 
of  money,  C.  can  maintain  an  action 
against  A.,  though  a  stranger  to  the 
consideration.  Carnegie  vm.  Morrison,  2 
Metcalf  881;  Barker  vs.  Bucklin,  2 
Denio  45.  It  is  urged  that  this  doctrine 
can  be  applied  in  favor  of  the  h^der 
of  a  check.  The  reasoning  is,  that  the 
bank  agrees  with  the  depositor  to  pay 
any  person  whom  he  may  designate  by 
drawing  the  check  in  his  favor.  The 
reply  is  that  there  is  no  analogy  be- 
tween the  cases.  *  In  the  first  class  of 
cases,  there  is  an  exprett  contract  entered 
into  with  a  person  designated  at  the  time 
the  contract  is  made,  or  an  express  direc-  ^ 
tion  given  by  the  party  advancing  the 
consideration,  to  which  the  person 
claimed  to  be  liable  has  assented.  In 
the  case  of  the  check,  the  contract  of  the 
bank  with  the  drawer  is  implied  by  law, 
and  no  third  person  is  named  by  the 
parties.  The  cases  would  be  precisely 
parallel  if  the  bank  agreed  to  pay  checks 
drawn  in  favor  of  a  particular  person, 
which  would  be  tantamount  to  an  accept- 
ance. On  the  theory  of  the  South  Caro- 
lina Court,  when  is  the  contract  with  the 
holder  made  ?  When  the  check  is  drawn . 
and  delivered  to  the  holder  ?   If  so,  & 
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bank  might  be  rained,  for  as  it  pays 
checks  in  the  order  of  their  presenta- 
tion, the  account  might  have  been  paid 
while  a  prior  check  was  outstanding,  of 
which  they  had  no  knowledge,  and  for 
the  payment  of  which  they  were  still 
bound.  This  view  is  so  absurd  that  it 
will  not  be  advanced.  Is  the  contract 
made  by  a  presentment  of  the  holder  for 
payment  t  Manifestly  not,  for  then  the 
bank  is  simply  called  upon  to  fulfil  a 
dnty  or  obligation  which  is  assumed  to 
have  been  previowly  incurred.  Pre- 
sentment for  payment  ex  vi  termini  in- 
YoWes  the  notion  of  an  already  existing 
obligation  to  pay  a  debt  to  the  presenter, 
exeept  wl^ere  payment  is  voluntary. 
Does  the  contract  arise  when  the  bank 
refuses  payment?  Then  it  is  believed 
to  be  the  only  case  in  the  law  when  that 
which  was  not  a  contract  before  be- 
comes such  by  a  refusal  to  contract. 
Clearly  then  the  holder  has  no  remedy 
against  the  bank.  The  authorities  and 
dicta  which  hold  that  an  acceptance  is 
necessary  before  the  holder  can  bring 
his  action  are,  among  others,  National 
Bank  vs.  Eliot  Bank,  6  Am.  Law  Regis- 


ter 711,  Saperior  Court,  Suffolk  Co., 
Mass. ;  Ballard  vs.  Randall,  1  Qray  606  f 
Bellamy  vs.  Maijoribanks,  7  Exch.  R. 
404,  per  Pakkb,  B.  ;  Chapman  vs.  White, 
2  Selden  412.  The  text  writers  on  bills 
and  notes  uniformly  express  themselves 
in  the  same  manner.  Without  doubt, 
the  bank  is  liable  to  the  depositor  for  all 
the  damages  sustained  by  its  refusal  to 
pay  a  check  which  he  had  a  right  to 
draw.  Marzetti  vs.  Williams,  1  B.  & 
Ad.  415.  No  claim  can  be  made  by  the 
holder  of  an  uncertified  check  that  it 
can  operate  in  his  favor  as  an  assign- 
ment to  him  of  80  much  money  as  the 
check  represents.  This  proposition  has 
been  often  decided.  8ee  the  leading 
calse  of  Dykers  vs.  Leather  Manufac- 
turers' Bank,  11  Paige  616. 

IV.  The  proposition  in  the  principal 
case,  that  the  identity  of  the  name  of 
the  drawer  of  the  check  and  of  the  presi- 
dent of  the  bank  is  sufficient  to  put  the 
holder  on  his  guard,  is  sustained  by 
Hatcher  vs,  Rocheleau,  18  N.  Y.  86; 
Jackson  vs.  Goes,  18  Johns.  518,  per 
Spencbr,  J. ;  Jackson  vs.  King,  5  Cow. 
287  ;  9  Id.  140. 


RECENT    ENGLISH  DECISIOfJS. 

Exchequer  of  Pleof,  Nov.  7,  1862. 

ARSON  AND  ANOTHER  V8.  FUSSELL.* 

An  agreement  for  the  hire  by  defendant  from  plaintiffs  of  a  pair  of  carriage-horses 
for  twelve  months,  the  defendant  to  give  three  months'  notice  previous  to  the 
expiration  of  the  year  of  her  intention  to  give  up  the  horses,  was  prepared  in 
duplicate,  and  one  part  signed  by  plaintiffs  was  sent  by  them  to  defendant  by 
her  servant,  and  the  other  part  signed  by  defendant  was  retained  by  plaintiffs. 
Defendant  having  given  up  the  horses  withont  notice,  plaintiffs* brought  an 
motion  against  her  on  the  agreement.   Having  lost  their  part,  plaintiffs  gave 
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notice  to  defendant  to  prodnce  her  part  of  the  agreement  at  the  trial,  whieh  was 
*  not  complied  with,  nor  was  any  eridence  given  as  to  where  it  was. 
It  being  proved  that  it  was  not  stamped  when  sent  by  plaintiffs  to  defendant. 
Wilds,  B.,  refused  to  admit  secondary  evidence  of  its  contents;  whereupon 
plaintiffs  proceeded  to  give  evidence  of  a  custom  in  the  trade  that  it  was  usual 
for  the  hirer,  under^such  circumstances,  to  give  a  three  months'  notice.  The 
jury,  however,  negatived  the  existence  of  such  a  custom,  and  found  a  verdict 
for  defendant : 

Held,  that  Wilde,  B.,  was  right  in  rejecting  secondary  evidence  of  the  contents 
of  the  document ;  and  that,  as  it  was  proved  to  have  been  unstamped  at  the  time 
it  was  sent  by  plaintiffs  to  defendant,  the  proper  presumption  was  that  it  re- 
mained still  unstamped ;  and  the  fact  of  the  defendant's  not  producing  it  at  the 
trial  after  notice  so  to  do,  afforded,  under  the  circumstances,  no  ground  for  the 
presumption  that  it  had  been  subsequently  stamped : 

The  evidenoe  as  to  the  custom  of  the  trade  was  beside  the  point  which  the  jury 
had  to  determine,  and  when  it  was  found  that  the  document  bore  no  stamp,  the 
plaintiffs  should  have  been  nonsuited. 

Per  Channell,  B. — A  written  contract  governs  the  rights  of  the  parties  to  it,  and 
cannot  be  varied,  added  to,  or  qualified ;  with  one  exception,  that  in  some  cases 
the  custom  of  a  trade  may  be  annexed  as  incident  to  the  contract ;  that  is,  not 
where  the  custom  contradicts  the  contract,  but  where  it  is  consistent  with  it. 

[The  pleadings  in  the  dase  are  omitted,  as  not  necessary  to  its 
comprehension.] 

At  the  trial,  before  Wilde,  B.,  and  a  special  jury,  at  the  Middle- 
sex sittings  after  Trinity  Term,  the  following  facts  appeared: — 
The  plaintiffs  were  jobmasters,  near  Portman-square,  and  the 
defendant  a  lady  of  independent  fortune,  residing  occasionally  in 
London,  and  at  other  times  in  different  parts  of  the  country,  had 
hired  horses  of  the  plaintiffs  on  the  terms  of  an  agreement,  which 
defendant  alleged  had  been  come  to  six  months  after  the  hiring, 
under  the  following  circumstances :  On  8th  January,  1857,  defend- 
ant sent  her  coachman  to  plaintiffs  to  know  the  rate  at  which 
horses  were  supplied,  and  in  reply  plaintiffs  gave  the  coachman 
their  terms  in  a  note,  which  defendant  called  a  '^proposal,''  but 
which  was  as  follows: — "Mem.  of  agreement  made  8th  January, 
1857,  between  Mrs.  Fussell,  of,  &c.,  on  the  one  part,  and  James 
Arbon  &  Son,  of,  &c.,  on  the  other  part.  Mrs.  F.  agrees  to  take, 
and  J.  A.  k  Son  agree  to  let,  a  pair  of  carriage  horses  for  three 
months,  eighty-four  days,  for  the  sum  of  twenty  guineas  per  month ; 
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bat  should  Mrs.  F.  desire  to  keep  the  said  horses  for  six  months 
of  twenty-eight  days,  then  at  the  rate  of  eighteen  guineas  per 
month,  or  if  for  twelve  months  of  365  days,  the  rate  to  be  1501.  per 
year.  J.  A.  &  Son  to  shoe  and  forage  the  said  horses."  It  was 
not  signed  by  either  party.  Defendant  arranged  ^o  take  the  horses, 
but  signed  no  agreement  as  to  the  time  for  which  she  would  take 
them,  nor  was  any  time  then  named.  After  six  months  the  coach'* 
man  called  again  on  plaintiffs,  to  say  Mrs.  F.  would  take  them  for 
twelve  months,  whereupon  plaintiffs  prepared  an  agreement  in 
duplicate,  and  sent  it  by  the  coachman  to  the  defendant,  for  ap- 
proval. Defendant  returned  the  agreement  signed  by  her,  and 
plaintiffs  .forwarded  to  her,  by  the  coachman,  the  duplicate  signed 
by  them.  It  was  dated  8th  January,  1857,  and  was  to  the  follow- 
ing effect :— Mrs.  F.  agrees  to  take,  and  J.  A.  &  Son  agree  to 
let,  a  pair  of  carriage  horses  for  one  year  for  the  sum  of  150^., 
with  six  guineas  for  the  use  of  utensils.  A.  &  Son  to  forage  and 
shoe  the  said  horses  when  in  London,  and  to  allow  28».  per  week 
for  the  keep,  &c.,  of  the  said  horses  when  out  of  London.  A.  k 
Son  further  agree,  should  either  or  both  the  said  horses  fall  ill  or 
lame,  to  provide  others  in  their  place  on  their  being  returned  home. 
Mrs.  F.  also  further  agrees  to  give  three  months'  notice  previous 
to  the  expiration  of  the  year,  or  of  any  future  year,  of  her  inten* 
tion  to  give  up  the  horses." 

Under  this  agreement  the  defendant  continued  to  use  the  horses 
until  December,  1859,  when  she  gave  them  up  without  notice.  In 
November,  1859,  defendant's  coachman  was  driving  her  carriage 
with  plaintiffs'  horses,  when  one  of  them  was  injured  and  died  in 
consequence  of  a  collision  with  a  van,  and  which,  as  plaintiffs 
were  informed  by  defendant's  coachman  and  butler,  arose  from  the 
careless  driving  of  the  vanman.  Relying  on  the  statements  so 
made  to  them,  plaintiffs  brought  an  action  against  the  owner  of  the 
van  to  recover  damages,  but  failed  in  consequence  of  its  appearing 
on  the  trial  that  the  accident  arose  from  the  careless  driving  of 
defendant's  coachman. 

Plaintiffs  having  lost  their  duplicate  of  the  agreement  signed 
by  defendant,  Wilde,  B.,  refused  to  admit  secondary  evidence  of 
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its  contents  to  be  given,  it  being  proved  not  to  have  been  stamped. 
Plaintiffs'  counsel  then  proposed  to  give  secondary  evidence  of  the 
duplicate  signed  by  plaintiffs  and  sent  to  defendant,  notice  to  pro- 
duce it  having  been  given  to  defendant,  and  not  having  been  com- 
plied with,  and  no  evidence  having  been  given  as  to  where  it  was. 
But,  it  being  elicited,  on  cross-examination  by  defendant's  counsel, 
that  their  part  also,  when  it  was  given  by  plaintiffs  to  the  coachman, 
was  not  stamped,  the  learned  Baron  refused  to  receive  secondary 
evidence  of  it. 

Under  these  circumstances,  plaintiffs  were  thrown  back  on  the 
original  agreement,  or  "proposal,"  which  they  put  in,  plaintiffs 
paying  the  penalty  for  stamping  it  in  Court.  As  this  document 
contained  nothing  about  notice^  they  gave  evidence  of  a  custom  in 
the  trade  that  three  months'  notice  of  intention  to  terminate  a 
yearly  hiring  was  usual ;  and  also  of  a  custom  that  the  hirer  was 
liable  for  an  injury  to  the  horses  occurring  through  the  negligence 
of  the  hirer  or  his  servants. 

The  jury  found  a  verdict  for  defendant,  and  against  the  plain- 
tiffs, on  all  the  questions  left  to  them  by  the  learned  judge,  viz., 
that  there  was  no  general  custom  in  the  trade  acted  on  by  those 
who  let  and  those  who  hire  with  regard  to  the  liability  of  the  hirer ; 
that  defendant's  coachman  was  not  negligent ;  that  defendant  used 
the  horses  in  a  proper  manner ;  and  that  there  was  no  necessity 
for  a  three  months'  notice ;  and  thereupon  Wilde,  B.,  stayed  exe- 
cution, in  order  to  give  plaintiffs  an  opportunity  of  moving. 

G-arth  (with  whom  was  Huddlestony  Q.  C.)  now  moved  for  a  new 
trial  on  the  ground  of  the  improper  rejection  of  evidence,  and  also 
that  the  verdict  was  against  evidence.  It  was  contended  at  the 
trial,  and  it  was  submitted  now,  that  secondary  evidence  of  the 
duplicate  sent  by  the  coachman  was  admissible.  It  was  traced  to 
defendant's  possession,  notice  to  produce  it  was  given,  and  although 
it  was  not  stamped  when  it  left  plaintiffs'  hands,  yet  it  might  have 
been  stamped  subsequently,  and  there  was  no  proof  to  the  contrary, 
or  that  the  document  was  not  at  that  moment  in  existence  in  a 
stamped  state.    It  was  on  defendant  to  prove  that  it  was  not.  By 
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not  producing  it  defendant  deprived  the  Court  of  the  opportunity 
of  seeing  whether  it  was  stamped  or  not,  and  the  plaintiffs  of  having 
it  stamped  if  it  turned  out  to  be  unstamped.  The  horses  were 
returned  without  a  three  months'  notice,  and  if  that  agreement  had 
been  put  in  plaintiffs  could  have  shown  by  the  terms  of  it  the  neces- 
sity of  such  a  notice.  Not  having  been  produced  after  notice, 
when  it  may  possibly  have  been  subsequently  stamped,  it  must,  as 
against  defendant,  who  refused  to  produce  it,  and  into  whose  pos- 
session it  had  been  traced,  be  presumed  to  have  been  stamped. 
[Channell,  B.— It  is  laid  down  in  Ghitty  on  Stamps  that  where  a 
party  refuses  to  produce  an  instrument  after  notice,  the  presump- 
tion against  him  is  that  it  was  properly  stamped  until  the  contrary 
appear,  and  to  that  effect  are  the  various  cases.  Kow  here  the 
evidence  was  that  when  it  left  plaintiffs'  possession  the  document 
was  unstamped.  That  presumption  therefore  in  this  case  would 
be  the  other  way.]  Then  as  to  the  other  point,  that  the  verdict 
was  against  evidence.  We  gave  evidence  of  a  cudtom  in  the  trade 
that  a  three  months'  notice  was  usual,  which  was  not  contradicted, 
and  though  the  jury  found  against  plaintiffs  on  that  point,  the 
judg^  summed  up  in  plaintiffs'  favour  upon  it.  So  also  we  gave 
evidence  of  a  custom* for  the  hirer  to  be  responsible  in  case  of  an 
accident  occurring  through  his  negligence,  or  that  of  his  servaj^^, 
and  submitted  that  the  accident  here  clearly  arose  from  the  care- 
lessness of  the  coachman.  [Pollock,  C.  B.— You  don't  want  a 
custom  for  that.]  The  learned  judge  rather  took  that  view  in 
summing  up,  but  defendant's  counsel  urged,  that  if  defendant  had 
appointed  a  competent  coachman  an  accident  would  not  render  her 
liable.    On  that  also  the  jury  found  against  plaintiffs. 

Pollock,  C.  B. — There  will  be  no  rule  on  this  case,  the  facts  of 
which  are  very  simple.  The  agreement  on  which  the  plaintiffs 
originally  went  was  drawn  up  in  duplicate,  apd  the  evidence  waS, 
that  neither  part  was  stamped  when  they  were  signed  by  the  parties. 
The  plaintiffs  had  lost  their  part,  and  the  defendant  did  not  produce 
her  part  on  notice  to  do  so  at  the  trial.  Mr.  Oarth  has  contended 
that  it  should  be  presumed  the  defendant's  part  of  the  document 
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was  stamped,  and  it  is  proposed  that  we  should  admit  secondary 
evidence  of  it.  I  am  at  a  loss  to  see  what  foundation  there  is 
under  the  circumstances  for  saying  that,  because  defendant  did  not 
produce  this  document  at  the  trial  after  notice  so  to  do,  therefore 
we  are  to  presume  that  it  was  stamped,  and  to  admit  secondary 
evidence  of  its  contents.  The  question  is,  what  conclusion  ought 
my  brother  Wilde  to  have  arrived  at  ?  Was  he  bound  to  have 
received  evidence  of  it  as  of  a  stamped  document,  or  to  have  come 
to  the  conclusion  that  it  was  stamped  ?  I  think  he  was  not,  and 
that  he  was  right  in  the  conclusion  to  which  he  c&me.  It  may  be 
that  in  the  case  of  certain  instruments  which  have  been  acted  on, 
and  which  could  not  have  been  acted  on  without  a  stamp,  and 
where  there  may  have  been  a  penalty  for  not  stamping,  and  where 
omnia  rite  esse  acta  would  apply,  that  there  it  may  be  presumed 
that  such  instruments  were  duly  stamped.  But  there  is  no  penalty 
upon  drawing  an  agreement  on  unstamped  paper,  save  the  incon* 
venience  to  the  party  of  being  unable  to  give  it  in  evidence  until 
the  stamp  duty  and  an  additional  sum  by  way  of  fine  has  been 
paid.  It  is  not  like  the  case  of  a  check  or  a  receipt ;  and  where, 
moreover,  as  in  this  case,  the  instrument  is  proved  not  to  have  been 
stamped  when  last  seen,  then,  as  my  brother  Channell  has  shown, 
t)ip  presumption  is  that  it  is  still  unstamped.  On  that  point  I  think 
the  verdict  was  right,  and  if  it  had  been  for  the  plaintiffs,  the 
defendant  might  have  moved  to  set  it  aside.  In  fact,  no  proceed- 
ings ought  to  have  taken  place  after  it  was  found  that  the  docu- 
ment bore  no  stamp.  As  to  the  custom,  I  think  the  verdict  on  that 
was  beside  the  merits  of  the  case,  and  plaintiffs  should  have  been 
nonsuited ;  but  no  application  has  been  made  to  turn  the  verdict 
into  a  nonsuit.    The  rule  must  be  refused. 

Bramwell,  B. — I  think  my  brother  Wilde  was  perfectly  right 
in  his  ruling.  If  he  was  right  in  coming  to  the  conclusion  that 
the  instrument  was  not  stamped,  he  was  right  in  keeping  it  from 
the  jury.  I  own  I  think  the  proper  conclusion  to  come  to  under 
the  circumstances  is,  that  it  was  not  stamped;  for  it  being, proved 
that  it  was  not  stamped  when  it  was  sent  by  the  plaintiffs  to  the 
defendant,  the  presumption  I  think  is  strongly  against  its  having 
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been  subsequentlj  stamped.  As  to  the  other  point,  I  think  Mr* 
Garth  was  better  oflf  at  the  trial  than  he  ought  to  have  been,  for 
his  case  having  broken  down  on  the  agreement  opened  to  the  jury, 
he  said,  I  will  give  evidence  of  a  custom,  and  fall  back  upon 
another  proposal,"  and  that  he  was  allowed  to  do  instead  of  being 
nonsuited. 

Channell,  B. — I  am  of  the  same  opinion,  that  there  should  be 
no  rule.  I  agree  with  my  Lord  Chief  Baron  and  my  brother 
Bramwell,  that  .the  secondary  evidence  ought  not  to  have  been 
received  of  this  contract,  and  that  such  evidence,  when  tendered, 
was  rightly  rejected.  Then  the  point  arises,  whether  a  rule  should 
be  granted  on  the  other  ground,  that  the  verdict  of  the  jury  upon 
the  question  that  was  submitted  to  them  was  a  verdict  against  the 
evidence.  That  was  a  verdict  by  which  the  jury  negatived  the 
custom  of  giving  three  months'  notice,  which  the  plaintiff  set  up. 
I  must  say  that  I  am  very  loth  at  all  times  to  interfere  with  the 
finding  of  a  jury,  unless  I  see  that  it  is  clearly  wrong.  In  this 
case  the  evidence  was  all  on  one  side.  We  ought  to  see  that  the 
matter  which  was  submitted  to  the  jury  was  pertinent  to  the  ques- 
tion which  they  had  to  determine.  According  to  my  notion,  it  was 
quite  beside  the  question.  I  am  of  opinion,  that  where  parties 
enter  into  a  written  contract,  that  written  contract  governs  the  rights 
of  the  parties.  You  cannot  vary  it ;  you  cannot  add  to  it ;  you  can- 
not qualify  it.  There  is  one  exception,  namely,  that  in  some  cases 
you  may  annex  the  custom  of  the  trade  as  an  incident  to  the  con- 
tract ;  that  is,  not  where  the  custom  of  the  trade  contradicts  the 
contract,  but  where  it  is  a  custom  that  is  consistent  with  it.  That 
is,  where  the  parties  contract  with  reference  to  the  custom,  where 
it  is  not  incorporated  in  the  agreement,  but  where  they  have  con- 
fined the  agreement  to  other  matters,  you  must  determine  what  the 
agreement  really  is,  and  whether  you  can  annex  the  custom  as  an 
incident  to  such  an  instrument  ox  not.  Therefore,  I  think  the 
inquiry  was  immaterial,  and  that  no  rule  should  be  granted  upon 
the  ground  that  the  verdict  was  against  the  evidence.  If  they  were 
justified  in  doing  as  they  did,  there  is  an  end  of  the  application  as 
to  the  verdict  being  against  the  weight  of  evidence,  and  I  am  not 
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disposed  to  grant  a  new  trial  unless  I  see  that  the  inquiry  was  per- 
tinent to  the  duty  which  the  jury  had  to  discharge. 

Rule  refused. 


The  preceding  case,  which  is  con- 
densed from  the  report  in  the  Law 
Times,  though  not  perhaps  of  much  in- 
trinsic importance,  may  be  of  use  for 
future  reference  on  the  questions  which 
must  soon  arise  under  the  recent  Internal 
RoTenue  Act.  No  doubt  much  practical 
inconvenience  in  the  trial  of  cases  will 
be  occasioned  by  the  provisions  of  that 
act,  and  it  is  well  to  anticipate  them  by  a 
reference  to  some  of  the  decisions  under 
similar  statutes  in  England. 

It  is  settled  there  that  where  an  in- 
strument, actually  produced  at  Nisi- 
Prius,  appears  not  to  have  been  duly 
stamped,  it  is  not  to  be  treated,  for  that 
reason,  as  non-existent,  so  as  to  let  in 
secondary  evidence  of  its  contents.  Al- 
cock  t'.t.  Delay,  4  Ell.  &  Bl.  660.  This 
proposition  is  sufficiently  obvious.  It 
is  not,  however,  so  easy  to  say  how  far 
Buch  evidence  is  admissible,  on  a  gene- 
ral allegation  and  proof  of  the  existence 
and  loss  of  an  instrument  affected  by 
the  stamp  laws,  or  that  it  is  in  the 
possession  of  the  other  party,  who  has 
refused  to  produce  it  on  call.  There 
can  be  no  doubt  that  if  the  general  rule 
on  the  subject  were  applied  without 
qualification,  there  would  be  a  strong 
temptation  on  litigants  to  make  an  arti- 
ficial loss  of  documents  supply  the  lack 
of  proper  stamps.  It  is  held,  notwith- 
standing, that  the  presumption  in  the 
case  of  a  lost  instrument  is,  in  the  first 
instance,  that  it  was  duly  stamped,  and 
that  it  lies  on  the  party  objecting  to 
secondary  evidence  of  its  contents  on 
the  contrary  allegation,  to  prove  the 
fact  that  it  was  not  stamped ;  and  the 
same  doctrine  applies  with  peculiar 
force  to  the  case  of  an  instrument  in 
the  possession  of  the  party  which  he 


fails  to  produce.  Creap  vs.  Andrson,  1 
Stark.  N.  P.  84 ;  Pooley  vt.  Goodwin,  4 
Ad.  &  Ell.  94 ;  Hart  v8.  Hart,  1  Hare  1  ; 
Closmadeuo  r«.  Carrel,  18  Comm.  B.  44. 
If,  however,  it  be  shown  that  the  instru- 
ment was  unstamped  at  the  time  of  its 
execution,  or  at  some  subsequent  time, 
the  presumption  is  rebutted,  and  it  wiU 
then  lie  on  the  party  offering  the  evi- 
dence to  show  that  it  was  afterwards 
stamped  within  the  period  allowed  by 
law.  Crowthers  vs.  Solomons,  6  Comm. 
B.  758 ;  Closmadeuc  vs.  Carrel,  ut  supra. 
This,  however,  need  not  be  by  direct 
proof,  but  may  be  rested  on  any  reason- 
able presumption  of  fact.  Thus  in 
Closmndcuc  vs.  Carrel,  ut  supra,  the 
proper  stamp  duty  on  a  charter-party 
had  been  paid  within  the  fourteen  days 
allowed  for  the  purpose  by  the  5  &  0 
Vict.  c.  79,  s.  21,  and  the  instrument 
left  at  the  office  of  the  distributor  of 
stamps  at  C.  for  transmission  by  mail 
to  London  to  be  there  stamped ;  but  it 
could  never  be  found  afterwards.  There 
was  no  direct  evidence  that  it  was  ever 
in  fact  mailed;  but  the  clerk  at  C. 
testified  that  he  always  sent  off  tlit 
documents  left  with  him,  by  mail  on 
the  same  day  that  he  received  them.  It 
was  held  that  this  sufficiently  raised 
the  presumption  that  the  charter-party 
had  been  duly  stamped  before  its  loss, 
as  the  different  officials  by  whom  the 
instrument  should  have  been  transmitted 
and  stamped,  must  be  taken  to  have  done 
their  duty. 

There  is  another  class  of  cases  on  this 
subject  which  might,  at  first  sight, 
seem  not  altogether  consistent  with 
those  the  result  of  which  hns  just  been 
stated.  Thus  in  Slatterlie  r*.  Pooley,  G 
Mees.  &  W.  064,  which  was  an  action 
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on  a  coYenant  on  a  composition  deed, 
to  indemnify  the  plaintiff  against  cer- 
tain debts  set  forth  in  a  schedule  an- 
nexed to  the  deed,  which  schedule  was 
unstamped,  it  was  held  that  eyidence 
of  an  admission  by  the  defendant  that 
a  particular  debt  in  respect  to  which 
the  suit  was  brought,  was  included  in 
the  schedule,  was  admissible.  This  was, 
however,  put  on  the  ground  that  the 
admissions  of  a  party  as  to  the  contents 
of  an  instrument,  when  competent  at 


all,  are  primary  and  not  secondary 

evidence.  There  had  been  previous 
conflicting  decisions  on  this  subject 
(see  6  Month.  Law  Mag.  175],  which 
were  settled  by  this  case;  and  it  has 
been  since  followed  in  Pritchard  vs. 
Bagshaw,  11  Com.  Bench  456,  and  else- 
where. The  general  doctrine  on  the 
subject  of  admissions,  in  this  respect; 
will  be  found  stated  in  1  Greenl.  on  £t. 
i  96.  H.  W. 


In  the  JSxcheqtier  Chamber. — Appeal  from  the  Court  of  Exchequer, 

Feb.  m,  1862. 

HOLMES  VS.  CLARKE.^ 

Where  the  fence  put  round  certain  mill  machinery,  required  by  statute  to  be 
fenced,  had  been  broken,  and  the  owner  having  notice  of  the  defect  was  guilty 
of  negligence  in  not  using  reasonable  care  to  have  his  machinery  properly 
secured,  a  servant  who  had  entered  into  his  employment  when  the  machinery 
was  fenced,  and  who  continued  in  the  service  after  knowledge  that  the  fence 
was  gone,  in  the  reasonable  expectation,  induced  by  the  expressions  of  the 
owner  and  his  manager  to  him,  that  the  defect  would  be  repaired,  without  neg- 
ligence on  his  own  part,  met  with  an  injury  by  reason  of  the  machinery  being 
unfenced : — ffeld,  that  he  could  maintain  an  action  for  the  injury  against  his 
employer. 

An  appeal  was  brought  in  this  case,  by  the  defendant,  to  review 
the  decision  of  the  Court  of  Exchequer,  discharging  a  rule  obtained 
by  the  defendant  to  enter  a  verdict  for  him,  or  a  nonsuit,  or  for  a 
new  trial. 

The  pleadings  and  facts  are  stated  at  length  in  the  report  below,* 
but  the  following  summary  of  them  will  explain  the  case. 

The  plaintiff  was  an  under  overlooker,  employed  at  weekly  wages 

1 81  L.  T.  Exch.  856.    Decided  in  the  Sittings  after  Hilary  Term,  coram  CocK- 
BI7BM,  G.  J.,  WiOHTMAif,  J.,  WiLLEs,  J.,  Cbompton,  J.,  Btles,  J.,  and  Keating,  J 
2  80  Law  J.  Rep.  (n.  s.)  Exch.  135. 
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bj  the  defendant,  a  cotton-spinner  at  Manchester.  It  was  the 
(>laintiff'8  daty  to  oil  the  machinery  in  the  defendant's  cotton 
factory.  The  mill-gearing  was  fenced  when  the  plaintiff  entered 
the  service  by  an  iron  guard,  which  had  been  broken  about  a  year 
before  the  accident  mentioned  below,  and  had  not  been  mended 
again,  although  the  plaintiff  had  called  the  manager's  attention  to 
it,  and  he  had  promised  it  should  be  repaired,  and  the  defendant 
himself  had  looked  at  it,  and  had  spoken  about  haying  it  mended. 
While  engaged  in  oiling  the  machinery  the  plaintiff's  arm  was 
caught  by  the  machine  and  torn  off. 

The  action  was  brought  to  recover  compensation  for  the  injury. 

The  plea  alleged  that  the  plaintiff  was  a  servant  of  the  defend- 
ant, and  knew  that  the  mill-gearing  was  unfenced,  and  that  the 
injury  arose  by  reason  of  the  plaintiff's  own  negligence.  The  jury 
negatived  any  negligence  on  the  part  of  the  plaintiff,  and  found  a 
verdict  for  him,  and  that  the  injury  was  brought  about  by  the  want 
of  proper  caution  on  the  part  of  the  defendant. 

T.  JoneSf  for  the  appellant,  the  defendant  below. — The  plaintiff 
is  not  entitled  to  recover.  He  engaged  in  the  service  of  the  de- 
fendant voluntarily,  and  having  accepted  the  risks  incidental  to 
the  employment  cannot  sue  his  master  for  the  injury  he  has  met 
with  in  his  service.  Seymour  vs.  Maddox^  16  Q.  B.  Rep.  326 ; 
S.  C.  20  Law  J.  Rep.  (N.  S.)  Q.  B.  327.  The  conversation  with 
the  manager  about  the  want  of  the  fence  does  not  alter  the  legal 
position  of  the  parties.  Dynen  vs.  Leachj  6  Hurl.  &  N.  349 ;  26 
Law  J.  Rep.  (N.  S.)  Exch.  221 ;  Alaop  vs.  Tates,  2  Hurl.  &  N.  768 ; 
S.  C.  27  Law  J.  Rep.  (N.  S.)  Exch.  156.  Had  the  plaintiff  felt 
that  he  could  not  do  the  work  safely  for  want  of  the  fence  he  ought 
to  have  left  the  service  and  not  continued  in  it.  Skipp  vs.  The 
JSastem  Counties  Railway  Company^  9  Exch.  Rep.  223 ;  S.  C.  23 
Law  J.  Rep.  (N.  S.)  Exch.  23.  The  effect  of  the  conversation 
cannot  amount  to  more  than  this,  that  the  plaintiff  contracted  to 
remain  in  the'  service,  and  continued  to  incur  the  risk  of  the  un- 
fenced machinery  until  the  fence  should  be  replaced.  The  plain- 
tiff, in  fact,  contributed  to  the  injury  himself,  and  therefore  cannot 
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recover.  He  knew  of  the  danger,  and  yet  incurred  the  risk.  His 
rashness  may  be  called  contributing  negligence  in  one  sense.  At 
any  rate,  it  is  negligence  su£5cient  to  bar  the  action,  notwithstand* 
ing  the  -.finding  of  the  jury  that  the  plaintiff  was  not  guilty  of 
negligence.  Oa%well  v.  WoHh^  5  EL  &  B.  849,  S.  C.  25  Law  J. 
Rep.  (N.  S.)  Q.  B.  121,  and  Cowley  vs.  The  Mayor  ^c,  of  Sunder- 
land, 6  Hurl.  &  N.  665,  S.  C.  80  Law  J.  Rep.  (N.  S.)  Exch.  127.- 
The  Factory  Acts,  which  require  masters  in  manufactories  to  fence 
machinery  for  the  protection  of  women  and  children,  impose  no 
such  duty  in  respect  of  men  of  full  age.  Ooe  vs.  Platt^  6  Exch. 
Rep.  752,  S.  C.  20  Law  J.  Rep.  (N.  S.)  Exch.  407,  was  decided 
•  before  the  statute  19  k  20  Vict.  c.  88  was  passed.  Suppose  in  a 
colliery  there  had  been  some  omission  of  a  precaution  ordered  by 
statute  for  the  benefit  of  apprentices,  and  a  tremendous  colliery 
accident  had  happened,  and  three  hundred  men  killed,  but  no 
apprentice  hurt,  could  it  be  said  that  the  representatives  of  each 
of  those  men  who  had  engaged  to  take  the  risk  of  accidents  in  con- 
sideration of  their  wages  could  sue  the  master  because  the  statutable 
duty  as  to  apprentices  had  not  been  performed  ?  Paterson  v.  Wair 
lace,  1  Macq.  748,  and  Barton  Sill  Coal  Company  vs.  Beidj  3  Id. 
288,  do  not  apply. 

BlisSf  for  the  respondent,  the  plaintiff  below. — The  action  will 
lie.  It  is  material  that  when  the  plaintiff  entered  the  service  the 
machinery  was  duly  fenced.  The  contract,  in  effect,  before  the 
accident,  was  that  the  plaintiff  would  oil  the  machinery,  and  that 
the  defendant  would  keep  it  properly  fenced.  The  plaintiff  com- 
plained to  the  manager,  which  is  the  same  as  complaining  to  the 
defendant.  Senior  vs.  Ward,  28  Law  J.  Rep.  (N.  S.)  Q.  B.  139. 
He  continued  in  the  service  under  the  expectation  that  it  would  be 
speedily  repaired.  This  is  very  different  from  the  case  of  a  man 
who  originally  engages  to  work  at  dai^erous  unfenced  machinery. 
The  plaintiff  never  engaged  to  take  upon  himself  the  risk  of  unfenced 
machinery.  The  plaintiff's  knowledge  of  the  danger  cannot  affect  his 
liability  unless  he  consented  to  incur  the  risk.  Knowledge  is  not 
proof  of  negligence,  only  one  ingredient  in  the  proof.  Clayards  vs. 
^  "      12  Q.  B.  Rep.  439 ;  Thompson  vs.  The  North-JEastem  Bail- 
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way  Company y  30  Law  J.  Rep.  (N.  S.)  Q.  B.  67;  RokerU  vs.  Smith,  2 
Hurl.  &  N.  213,  S.  C.  26  Law  J.  Rep.  (N.  S.)  Exch.  319  ;  Mettors 
vs.  Shaw,  80  Law  J.  Rep.  (N.  S.)  Q.  B.  333 ;  A^hworth  vs.  aS^hi. 
wix,  Ibid.  183 ;  Priestly  vs.  Fowler,  3  Mee.  &  W.  1,  S.  C.  7  Law 
J.  Rep.  (N.  S.)  Exch.  42 ;  Williami  vs.  Clough,  3  H.  L.  Cas.  258. 
A  duty  was  imposed  on  the  defendant  to  fence  this  machinery.  In 
conseqaence  of  the  defendant's  neglect  of  this  legal  duty  an  injury 
has  happened  to  the  plaintiff.  For  that  the  defendant  ought  to  be 
responsible.  Though  the  main  object  of  the  Factory  Acts  was  to 
protect  women  and  children,  the  duty  they  impose  on  the  manu- 
facturer to  put  up  a  guard  is  general.  '  The  statute  19  k  20  Vict, 
c.  38,  only  modifies  the  application  of  the  statute  7  &  8  Vict.  c. 
15,  and  does  not  affect  the  applicability  of  the  cases  decided  on  it. 
Coe  vs.  Piatt  and  Caswell  vs.  Worth  show  that  the  same  right  of 
action  is  given  to  adults  as  to  women  and  children  if  any  injury 
arises  from  unfenced  machinery.  When  a  duty  is  imposed  by 
statute,  and  an  injury  arises  to  another  from  a  breach  of  that  duty, 
the  person  injured  is  entitled  to  recover.  Orowh  vs.  Steel,  3  EL  k 
B.  402 ;  S.  C.  23  Law  J.  Rep.  (N.  S.)  Q.  B.  121. 
(He  was  stopped  by  the  Court.) 

T,  JoneB  replied. 

At  the  close  of  the  argument 

The  Court  stated  that  judgment  would  be  given  for  the  plaintiff, 
but  took  time  to  consider  how  it  should  be  expressed. 

Cur.  adv.  vuU. 

Judgment  was  now  delivered  by 

CocKBURN,  C.  J. — In  this  case  I  am  of  opinion  that  the  deci- 
sion of  the  Court  of  Exchequer  should  \)e  upheld  ;^  though  not  pre- 
cisely on  the  grounds  on  which  that  decision  appears  to  have  pro- 
ceeded. I  think  the  question,  whether  any  liability  in  the  defend- 
ant arises  under  the  statutes  ^  &  8  Vict  c.  15  and  19  &  20  Vict.  c. 
38,  is  open  to  considerable  doubt,  owing  to  the  plaintiff  being  an 
adult.  It  appears  t(fme,  however,  unnecessary  to  decide  this  ques- 
tion, being  clearly  of  opinion  that,  independently  of  any  statutory 
duty  or  obligation,  there  was  negligence  in  the  defendant  in  not 
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fencing  the  machinery  on  which  the  plaintiff  was  employed ;  and 
although  the  declaration  in  this  case  is  based  on  the  alleged  sta- 
tutory duty  of  the  defendant  to  fence  the  machinery,  the  leave  to 
move  was  reserved  on  the  question  of  negligence,  and  there  is  full 
power  to  amend  the  pleadings,  and  we  can,  therefore,  so  mould  the 
declaration  as  to  make  it  applicable  to  the  grounds  on  which  we 
think  the  case  should  be  decided.  I  consider  the  doctrine  laid 
down  by  the  House  of  Lords  in  the  case  of  the  Barton's  Sill  Coal 
Company  vs.  Reid^  as  the  law  of  Scotland  with  reference  to  the 
duty  of  a  master,  as  applicable  to  the  law  of  England  also ; 
namely,  that  where  a  servant  is  employed  on  machinery,  from  the 
use  of  which  danger  may  arise,  it  is  the  duty  of  the  master  to  take 
due  care,  and  to  use  all  reasonable  means  to  guard  against  and 
prevent  any  defects,  from  which  increased  and  unnecessary  danger 
may  arise.  No  doubt  when  a  servant  enters  on  an  employment 
from  its  nature  necessarily  hazardous,  he  accepts  the  service  sub- 
ject to  the  risks  incidental  to  it,  or,  if  he  thinks  proper  to  accept 
an  employment  on  machinery  defective  from  its  construction  or 
from  the  want  of  proper  repair,  and  with  knowledge  of  the  facts 
enters  on  the  service,  the  master  cannot  be  held  liable  for  injury 
to  the  servant  within  the  scope  of  the  danger,  which  both  the  con- 
tracting parties  contemplated  as  incidental  to  the  employment. 
The  rule  I  am  laying  down  goes  only'to  this,  that  the  danger 
contemplated  on  entering  into  the  contract  shall  not  be  aggravated 
by  any  omission  on  the  part  of  the  master  to  keep  the  machinery 
in  the  condition  in  which,  from  the  terms  of  the  contract  or  the 
nature  of  the  employment,  the  servant  had  a  right  to  expect  that 
it  would  be  kept.  In  the  present  case,  at  the  time  the  plaintiff 
entered  on  the  employment,  the  machinery  was  properly  fenced ; 
on  its  ceasing  to  be  so,  the  manager  of  the  defendant  on  the 
remonstrance  of  the  plaintiff,  promised,  in  the  presence  of  the 
defendant,  tKe  master,  that  the  defect  should  be  made  good.  It 
must  be  taken,  therefore,  that  at  the  time  the  contract  between  the 
plaintiff  and  the  defendant  was  entered  into,  it  was  contemplated 
by  the  parties  that  the  machinery  should  be  fenced.  It  follows 
that  through  the  negligence  of  the  master  in  omitting  to  keep  the 
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machinery  fenced  the  servant  has  been  exposed  to  danger  to  which 
he  ought  not  to  have  been  exposed ;  and  the  injury  of  which  he 
complains  having  thus  arisen,  the  defendant  is  justly  and  properly 
liable.  It  was  indeed  str(H)gly  urged  upon  us,  on  the  part  of  the 
defendant,  that  as  the  plaintiff  upon  becoming  aware  that  the 
machinery  was  no  longer  properly  fenced,  instead  of  refusing  to 
go  on  J8S  he  might  have  done,  continued  to  perform  his  service  with 
a  knowledge  of  the  increased  risk  to  which  he  was  exposed,  he  must 
be  taken  to  have  voluntarily  incurred  the  danger,  and  is  therefore 
in  the  same  position  as  if  he  had  originally  accepted  the  service 
as  one  to  be  performed  on  unfenced  machinery.  I  am,  however^ 
of  opinion  that  there  is  a  sound  distinction  between  the  case  of  a 
servant,  who  knowingly  enters  into  a  contract  to  work  on  defective 
machinery,  and  that  of  one,  who  on  a  temporary  defect  arising,  is 
induced  by  the  master,  after  the  defect  has  been  brought  to  the 
knowledge  of  the  latter,  to  continue  to  perform  his  service  under 
the  promise  that  the  defect  shall  be  remedied.  In  the  latter 
case  it  seems  to  me  that  the  servant  by  no  means  waives  the  right 
to  hold  the  master  responsible  for  any  injury  which  may  arise 
to  him  from  the  omission  of  the  master  to  fulfil  his  obligation. 
No  doubt  a  defect  thus  arising  in  machinery  may  be  such  that 
.no  man  of  ordinary  prudence  would  run  the  hazard  of  work- 
ing on  it.  If  a  jury  should  find  that  the  party  complaining 
had  materially  contributed  to  the  injury  by  his  own  rashness, 
the  action  could  not  be  maintained,  inasmuch  as  it  is  a  well- 
established  rule  that  a  plaintiff  who  has  materially  contributed  to 
his  own  injury  by  his  own  negligence  cannot  recover,  although  he 
may  show  negligence  iii  the  opposite  party.  But  the  question 
whether  the  injury  of  which  the  plaintiff  .complains  is  to  be  ascribed 
wholly  to  the  negligence  of  the  defendant,  or  whether  the  plaintiff 
has  had  any  share  in  bringing  it  about,  is  one  only  for  the  jury.  *  In 
the  present  case  the  jury  have  determined  this  question  in  favor  of 
the  plaintiff,  and  we  are  bound  by  their  decision.  It  is,  indeed, 
put  to  us  that,  notwithstanding  this  finding  of  the  jury,  the  know- 
ledge of  the  plaintiff  that  the  machinery  was  unfenced  is,  in  point 
of  law,  sufficient  to  prevent  the  plaintiff  from  recovering.    But,  I 
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am  of  opinion,  that  it  is  only  a  fact  in  the  case  to  be  taken  into 
consideration  by  the  jury  with  all  the  other  facts  and  circumstances 
in  determining  the  question,  whether  the  plaintiff  has,,  himself, 
helped  to  bring  about  the  accident,  in  respect  of  which  he  seeks  to 
charge  the  defendants.  In  this  sense,  and  in  this  sense  only,  such 
knowledge  might  afford  an  answer  to  the  action.  It  does  not  do 
so  in  poipt  of  law ;  and  in  the  present  case,  on  the  finding  of  the 
jury  it  does  not  do  so  in  point  of  fact :  I  am  therefore  of  opinion 
that  the  Court  of  Exchequer  were  right  in  refusing  to  disturb  the 
verdict  for  the  plaintiff. 

WiGHTMAN,  J. — I  agree  with  the  conclusion  which  has  been  ex- 
pressed by  the  Lord  Chief  Justice  that  the  judgment  should  be 
affirmed,  but  I  do  not  entirely  concur  in  all  the  reasons  he  has 
assigned.  The  case  is  divided  into  two  points,  the  statutory  obli- 
gation upon  the  mill-owner  to  keep  the  machinery  fenced,  and  the 
contract  said  to  be  existing  between  the  master  and  the  servant.  I 
attribute  more  importance  to  the  statutory  obligation  than  has  been 
put  upon  it  by  my  Lord.  But  I  do  not  think  it  necessary  to  say 
more  than  that  I  concur  in  the  general  result  of  the  opinion  which 
he  has  expressed. 

Crompton,  J. — I  arrive  at  the  same  conclusion.  It  seems  to  me 
the  only  question  really  reserved  to  us  in  this  case  is,  whether  the 
mere  knowledge  of  the  danger  by  the  plaintiff,  when  he  did  the  act 
which  produced  the  consequences  complained  of,  is  a  sufficient  bar 
to  his  recovering  for  the  injury,  which  he  received  from  the  clearly- 
established  negligence  and  default  of  the  defendant.  Here,  I 
think,  we  must  take  it,  on  the  ruling  which  is  not  complained  of, 
and  on  the  verdict  of  the  jury,  that  there  was  default  or  negligence 
on  the  part  of  the  defendant  for  which  he  would  be  answerable.  I 
do  not  think  it  is  now  necessary  for  us  to  consider  whether  the  de- 
fendant's liability  arises  from  his  disobedience  to  the  statute  or 
from  his  negligence.  There  was  plenty  of  -  evidence  of  negligence 
on  his  part ;  at  all  events,  the  proof  was  left  to  the  jury.  It  is  not 
necessary  for  us  now  to  consider  whether  the  judgment  of  Parke, 
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B.,  in  the  case  cited  with  respect  to  the  construction  of  the  statute, 
and  which  is  almost  directly  in  point,  as  far  as  it  goes,  is  correct. 
We  must  now  take  it  that  there  was  a  cause  of  action  arising  from 
the  negligence  of  the  defendant,  unless  the  ground  taken  hj  the 
learned  counsel  for  the  defendant  can  be  maintained,  that  the  mere 
knowledge  by  the  plaintiflF  of  the  dangerous  nature  of  the  service 
prevented  his  having  a  right  of  action.  I  found  my  judgnnent  prin- 
cipally upon  the  two  following  propositions :  first,  that  there  is  no 
defence  to  the  action  under  the  rule  of  law  as  established  in  Priest" 
ley  vs.  Fowler  and  other  cases  of  that  kind ;  and,  secondly,  that 
there  is  no  defence  under  the  notion  that  the  plaintiff  has  con- 
tributed to  the  injury  by  his  own  negligence.  The  plea  alleges 
that  the  plaintiff  contributed  to  this  injury  by  his  own  negligence. 
That  altogether  was  negatived,  but  the  plea  contained  an  averment 
that  the  plaintiff  knew  of  the  nature  of  the  danger,  and  the  ques- 
tion is,  is  that  alone  a  sufficient  answer  to  the  action  ?  In  Priestley 
vs.  Fowler  and  all  that  class  of  cases,  a  limitation  was  put  upon  the 
general  rule  of  law  that  entitles  a  party  injured  to  bring  an  action. 
It  was  considered  that  this  rule  was  subject  to  an  exception,  and 
that  as  a  person  entering  on  a  duty  or  employment  must  be  neces- 
sarily supposed  to  have  contemplated  the  ordinary  danger  arising 
from  the  scope  of  the  employment,  and  including  in  it  that  arising 
from  any  misconduct  of  a  fellow-servant,  he  could  not  recover  from 
his  master  if  any  injury  arose  to  him  from  such  a  cause.  Some 
talk  of  a  contract  between  master  and  servant :  I,  however,  do  not 
suppose  any  such  contract  really  to  exist.  But  the  workman  enters 
his  service  with  an  understanding  of  what  the  nature  of  the  em- 
ployment is ;  and  he  cannot  expect  to  be  indemnified  against  the 
ordinary  risks  attending  it,  or  against  that  result  from  the  careless- 
ness of  fellow-servants.  But  when  that  exception  was  established, 
there  arose  almost  necessarily  a  most  sound  distinction  which  one 
ought  never  to  lose  sight  of;  namely,  that  where  the  negligence  was 
brought  home  to  the  master,  the  exception  did  not  apply.  I  have 
already  said  that  we  need  not  in  this  case  consider  whether  it  was 
personal  negligence  of  the  master.  We  must  take  it  that  it  was 
assumed  that  there  was  personal  negligence  in  him.    I  should  be 
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inclined  to  hold,  if  it  were  necessary  in  accordance  with  what  has 
fallen  from  my  Lord,  that  it  is  negligence  in  the  master,  if  he  does 
not  take  care  that  the  machines  are  properly  fenced;  and  that 
where  the  duty  is  delegated  to  a  manager  the  master  would  be 
equally  liable.  In  this  case  we  must  take  it  that  the  defendant 
had  committed  conduct  for  which  he  waff  responsible,  unless  the 
second  defence  arises.  What  is  that  defence  ?  It  is  said  that  the 
mere  knowledge  of  the  danger  by  the  plaintiff  is  a  sufficient  defence 
to  the  action.  I  certainly  cannot  think  so.  It  is  urged  that  the 
plaintiff  cannot  recover,  if  he  has  contributed  to  the  accident,  that 
is,  it  would  not  have  happened  to  him,  though  the  defendant  was 
negligent,  if  he  had  used  ordinary  care.  I  quite  agree  with  the 
last  observations  of  my  Lord,  that  the  knowledge  of  the  danger  is 
only  a  part  of  the  question  of  negligence ;  one  part  perhaps  out 
of  a  hundred  that  must  be  considered.  It  is  very  often  a  question 
of  degree  whether  there  is  negligence  or  not.  It  occurred  to  me 
during  the  argument — ^suppose  a  man  knows  very  well  that  there 
is  great  danger  in  going  to  open  a  trap  in  a  coal-mine,  but  that 
the  lives  of  a  hundred  men  depend  on  its  being  opened,  and  he 
knows  that  the  duty  of  opening  the  trap  has  devolved  on  him,  and 
he  goes  and  does  it  and  incurs  injury,  is  he  guilty  of  negligence  ? 
You  must  always  balance  one  consideration  against  another,  and 
the  jury  must  say  whether  on  looking  at  all  the  matters  there  is 
negligence.  Take  the  case  of  a  man  crossing  the  street  if  an 
omnibus  is  very  near ;  it  may  be  negligence  in  him  to  do  so ;  if  he 
is  an  active  young  man  and  likely  to  get  over,  it  may  be  otherwise. 
I  am  much  strengthened  in  this  view  by  the  observation  of  Lord 
Campbell  in  Senior  vs.  Ward.  Upon  these  grounds,  I  think  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  entirely  agree  with 
what  has  been  already  stated  by  my  learned  brother  Wightman, 
and  I  need  not  say  more. 

•  Byles,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed.    This  is  a  case  of  very  great  import- 
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aooe,  and  I  am  anxious  that  this  decision  should  repose  on  what 
seems  to  me  the  true  ground.  I  do  not  rest  the  right  of  the  plain- 
tiff to  recover  on  the  statutable  obligation  incumbent  on  the  master 
to  fence  the  machinery,  nor  yet  on  the  personal  knowledge  of  ihe 
master  that  the  machinery  was  improperly  left  unfenced,  though 
I  do  not  intend  to  insinuate  any  disagreement  with  the  Court  of 
Exchequer.  But  I  think  the  master  liable  on  the  broad  ground,  to 
wit,  that  the  owner  of  dangerous  machinery  is  bound  to  exercise 
due  care  (hat  it  is  in  a  safe  and  proper  condition.  The  case  of 
Priestley  vs.  Fowler  introduced  a  new  chapter  to  the  law,  but  that 
case  has  since  been  recognised  by  all  the  Courts,  including  the 
Courts  of  error  and  the  House  of  Lords.  So  that  the  doctrine  laid 
down,  with  all  th«  consequences  fairly  deducible  from  it,  is  part  of 
the  law  of  the  land.  But  the  principles  laid  down  in  Priestley  vs. 
Fowler^  and  all  the  examples  given  of  their  application,  relate  to 
the  circumstances  and  casualties  of  ordinary  or  domestic  life^  and 
ought  not  to  be  strained  so  as  to  regulate  the  rights  and  liabilities 
arising  from  the  use  of  dangerous  machinery.  It  is,  in  such  cases^ 
impossible  that  a  workman  can  judge  of  the  condition  of  a  com- 
plex and  dangerous  machine  wielding  irresistible  mechanical  power ; 
and  if  he  could,  he  is  quite  incapable  of  estimating  the  degree  of 
risk  involved  in  reference  to  the  condition  of  the  machine ;  but  the 
master  may  be  able,  and  generably  is  able,  to  estimate  both.  The 
master,  again,  is  a  volunteer ;  a  workman  ordinarily  has  no  choice. 
To  hold  that  the  master  is  responsible  to  his  workmen  for  no 
absence  of  care  however  flagrant,  seems  to  me  in  the  highest 
degree  both  unjust  and  inconvenient.  On  the  other  hand,  to  hold 
that  the  master  warrants  the  safety  and  proper  condition  of  the 
machinery  is  equally  unjust  to  the  master,  for  no  degree  of  care 
can  insure  perfect  safety ;  and  it  is  equally  inconvenient,  for  who 
would  employ  such  machines,  if  he  were  an  insurer  ?  It  seems  to 
me  that  the  true  rule  lies  midway  between  these  extremes,  and  I 
therefore  agree  in  the  conclusion  arrived  at  by  the  Lord  Chief 
Justice.  The  master  is  neither  on  the  one  hand  at  liberty  to  neg- 
lect all  care,  nor  on  the  other  is  he  to  insure  safety,  but  he  is  to 
use  due  and  reasonable  care.  l%e  degree  and  nature  of  that  chre 
are  to  be  estimated  on  a  consideration  of  the  facts  of  each  par- 
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tioalar  case ;  I  do  not  say  that  the  degree  of  care  is  in  all  eases 
the  same  as  the  master  must  observe  towards  strangers.  This 
rule  seems  to  me  the  only  rule  consistent  with  justice  and  pub- 
lic convenience,  but  I  do  not  rest  it  on  those  considerations  alone. 
It  reposes  on  very  high  authority.  Lord  Cranworth,  in  deli- 
vering the  judgment  of  the  House  of  Lords,  in  the  Barton*s  Hill 
Coal  Company  vs.  Reid^  states  that  in  the  case  of  dangerous  -* 
machinery  the  master  is  bound  to  exercise  due  care.  It  is  true 
that  this  was  a  Scotch  case ;  but  in  that  very  case  the  law  of 
Scotland  and  the  law  of  England  were  held  to  be  the  same  in 
this  branch  of  the  law  of  master  and  servant.  It  may  be  true 
that  some  of  the  cases  cited  at  the  bar  are  not  quite  consistent 
wi^  this  rule,  particularly  those  which  seem  to  make  the  personal 
misconduct  or  personal  knowledge  of  the  master  a  necessary  ingre- 
dient in  his  responsibility.  But  we  are,  in  a  Court  of  error,  at 
liberty  to  decide  on  principle  and  fortified  by  higher  authority. 
Why  may  not  the  master  be  guilty  of  negligence  by  his  manager 
or  agent,  whose  employment  may  be  so  distinct  from  that  of  the 
injured  servant  that  they  cannot  with  propriety  be  deemed  fellow- 
servants  ?  And  if  a  master's  personal  knowledge  of  defects  in  his 
machinery  be  necessary  to  his  liability,  the  more  the  master  neglects 
his  business  and  abandons  it  to  others,  the  less  will  he  be  liable. 
It  is  said  that  the  verdict  exempting  the  servant  from  the  charge 
of  negligence  is  inconsistent  with  the  fact  that  he  knew  the 
machinery  to  be  unfenced.  But  knowledge  is  only  ah  ingredient 
in  negligence.  It  may  be  that  the  knowledge  of  the  servant  in- 
duced him  to  use  extra  care,  which  care  was  yet  insufficient  to  pre- 
serve him  from  accident.  Besides,  a  servant  knowing  the  facts 
may  be  utterly  ignorant  of  the  risk.  Lastly,  the  original  contract 
of  the  servant  was  to  work  with  fenced  machinery,  and  it  was  his 
master  and  not  he  that  violated  the  condition,  and  in  so  doing 
exercised  a  species  of  compulsion  over  the  servant.  For  these 
reasons,  I  think  the  plaintiff  entitled  to  our  judgment. 

Keating,  J.— I  concur  in  the  judgment  that  the  judgment  of 
the  Court  below  should  be  affirmed.  I  do  so  for  the  reasons  already 
expressed  by  the  Lord  Chief  Justice.  Judgment  affirmed.  ^ 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OP  ILLINOIS.* 

Sales  of  Lands  by  Administrators  and  Guardians^  as  against  Infant 
Heirs. — Infants  are  bound  by  proceedings  by  an  administrator  to  sell  real 
estate,  altbougb  they  are  not  nominally  made  parties  to  the  proceedingS| 
provide'd  such  proceedings  are  in  other  respects  regular :  Gibson  vs.  RoU. 

A  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  decedent, 
is  adverse  to  the  infants,  and  he  must  follow  the  statute  in  his  petition, 
and  give  proper  notice ;  if  he  does  these  the  sale  will  be  good :  Id, 

If  the  proceedings  of  a  guardian  to  sell  the  real  estate  of  infants  have 
not  been  regular  and  in  conformity  to  law,  they  must  have  an  opportunity 
to  correct  the  errors.  But  such  proceedings  are  not  adverse  to  the  inte- 
rests of  the  infants,  and  if  they  have  been  regular  the  infant  will  be  bound 
by  them :  Id. 

The  case  of  Ex  parte  Sturms  et  al.,  25  111.  R.  390,  overruled  in  part :  Id. 

Where  the  notice  of  a  sale  of  real  estate  by  an  administrator,  was  in 
general  terms  thus :    All  persons  interested  are  requested  to  appear  and 
show  cause,  if  any  they  have,  why  such  decree  should  not  be  granted 
Held^  that  this  was  a  sufficient  notice  to  the  infant  heirs,  although  not 
named  therein :  Id. 

Where  the  Track  of  a  Railroad  is  by  Statute  made  Personal  Property^ 
it  may  be  taken  up  and  sold  for  Taxes. — The  act  of  Illinois,  of  February 
14,  1855,  amendatory  of  the  revenue  laws,  which  directs,  that  the  track 
or  superstructure  of  a  railroad  shall  be  denominated  fixed  and  stationary 
personal  property,"  was  intended  to  create  a  species  of  personal  property 
not  before  known  to  the  law.  For  non-payment  of  taxes  upon  this  pro- 
perty, the  collector  may  levy  upon  the  rails  and  remove  them  from  the 
track,  for  the  purpose  of  selling  them :  Maus  vs.  The  Logansport,  Peoria, 
and  Burlington  Railroad  et  ah 

This  act  has  reference  only  to  the  collection  of  the  revenue,  and  does 
not  change  the  character  of  such  property  for  other  purposes :  Id. 

Section  14  of  the  amendatory  act  of  1853,  which  provides,  that  real 
property  shall  be  liable  for  taxes  on  personal  property,  and  vice  versa,  has 
no  application  to  this  "fixed  and  stationary  personal  property."  Sueb 
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property  must  bear  its  own  burden  of  taxation ;  it  cannot  be  sbifled  upon 
the  bed  of  the  road  lying  underneath,  as  insisted  by  defendants :  Id. 

It  is  within  the  province  of  the  legislature  to  provide,  that  property, 
which  is  attached  to  the  freehold,  so  as  to  become  a  part  of  it  by  the 
common  law,  may  be  regarded  as  personal  property  for  all  purposes,  or  for 
any  special  purpose.  Of  this  character  is  the  act  of  February  14,  1 855, 
which  directs,  that  for  the  purposes  of  collecting  the  revenue,  the  track 
and  superstructure  of  a  railroad,  together  with  the  improvements  at 
stations;  shall  be  denominated  personal  property :  Id. 

Malidoudy  Suing  out  an  Injunction. — ^This  action  was  case  for  mali- 
ciously suing  out  an  injunction.  At  the  time  of  procuring  the  injunction 
an  injunction  bond  was  executed  and  filed  according  to  the  statute  of 
Illinois : — 

The  Court  held  that  the  action  would  not  lie. 

After  alluding  to,  and  disapproving  of.  Cox  vs.  Taylor,  10  B.  Monroe 
17,  sustaining  such  an  action,  the  Court  say : — 

Bbeese,  J. — We  hoM  the  remedy  on  the  bond  given  on  obtaining  the 
injunction,  is  all  the  remedy  to  which  the  injured  party  can  resort.  It  is 
designed  by  the  statute  to  cover  all  damages  the  party  enjoined  can 
possibly  sustain,  and  it  is  in  the  power  of  the  judge  or  officer  granting 
the  writ,  to  require  a  bond  in  a  penalty  sufficient  to  cover  all  conscionable 
damages.  This  bond  is  a  high  security  which  the  law  requires  the 
complainant  in  a  bill  for  an  injunction  to  execute,  to  indemnify  the 
defendant,  in  case  tho  injunction  shall  be  dissolved :  Gorton  vs.  Broum.^ 

NEW  YORK  COURT  OP  APPEALS.* 

Canah. — The  canal  board,  upon  reversing  or  modifying  an  award  of 
the  canal  appraisers,  must  state  the  grounds  of  reversal  or  modification  in 
their  resolution.  The  statute  (ch.  752  of  1849,  §  4)  is  imperative,  not 
merely  directory  :  TTie  People  ex  rel,  Barnes  vs.  Gardner. 

The  offering  by  one  of  the  canal  commissioners,  at  a  meeting  of  the 
canal  board,  of  a  resolution,  in  writing,  that  an  appeal  be  reheard,  is  an 
application  in  writing  for  such  rehearing :  Id. 

Trover — Proof  of  Ownership^  Plea  ding. — In  an  action,  under  the 
Code,  for  damages  for  the  conversion  of  a  billiard-table,  the  plaintiff  is 

1  This  case  will  appear  in  the  27th  jolume  of  Illinois  Reports, 
a  From  £.  P.  Smith,  Esq.,  State  Reporter. 
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entitled  to  recover  upon  proof  of  the  detention  of  four  tables,  assumed  to 
be  of  equal  value,  to  some  one  of  which  the  plaintiff  had  title,  though  the 
particular  one  had  in  no  manner  been  designated,  except  upon  the  notion 
that  the  defendant  must  have  taken  some  three  of  them  before  removing 
the  fourth,  and  thus  selected  those  three  as  his  own  :  Clark  vs.  Griffith 
et  al 

Certiorari  to  Justice, — The  return  of  a  justice  of  the  peace  to  a  certio- 
rari, under  the  Code,  must  contain  all  the  testimony  received  by  him : 
Orcutt  vs.  Cahill  et  al. 

Where  a  justice's  return  sets  forth  evidence  in  detail,  it  is  to  be  con- 
sidered as  stating  the  whole  testimony,  unless  the  contrary  distinctly 
appears :  Id. 

Executor — Administration  for  Collection — Discretion  of  Surrogate. — 
The  statute  (ch.  460  of  1837,  §  22),  upon  affidavit  of  the  intention  to  file 
objections  against  the  granting  of  letters  testamentary  to  one  of  several 
executors,  requires  tlie  surrogate  to  suspend  the  grant  of  letters  as  well 
to  any  of  the  executors  not  objected  to  as  to  those  who  are.  McGregor 
vs.  Bud. 

The  issuing  of  special  lettei-s  of  administration  to  a  collector  is  discre- 
tionary with  the  surrogate,  and  though  his  refusal  to  appoint  such  collector 
be  put  on  the  ground  of  his  having  (erroneously)  issued  letters  testa- 
mentary to  an  executor,  this  does  not  render  his  discretion  the  subject 
of  review,  on  appeal.    The  remedy,  if  any,  is  by  mandamus  :  Id, 

Corporation  organized  in  fraud  of  Creditors. — A  creditor  in  good  faith 
of  a  manufacturing  corporation  which  was  organized,  and  its  business 
conducted,  for  the  purpose  of  defrauding  the  creditors  of  its  president, 
has  no  priority  of  claim  tp  property  in  the  possession  of  such  corporation 
over  a  creditor  of  the  president :  Booth  vs.  Bunce  et  al. 

The  purchaser  of  goods  of  the  corporation  under  execution  against  its 
president,  for  his  private  debt,  gets  a  good  title  as  against  a  subsequent 
execution  against  the  corporation  :  Id. 

Breach  of  Promise — Evidence  in  mitigation  of  Damages. — In  an  action 
for  breach  of  promise,  evidence,  drawn  out  by  the  plaintiff,  of  declarations 
by  the  defendant,  tending  to  prove  that  his  failure  to  marry  the  plaintiff 
proceeded  from  no  want  of  respect  or  attachment  to  her,  is  proper  for  the 
consideration  of  the  jury,  in  mitigation  of  damages  :  Johnson  vs.  Jenkins. 

The  defendant  in  such  an  action  is  entitled  to  prove  the  truth  of  such 
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declarations,  and  to  show  that  his  mother,  a  woman  in  infirm  health;  was 
strenuously  opposed  to  the  match  :  Id. 

RaMroad — Forfeiture  x>f  Charter  for  non-user  of  Road. — A  railroad 
corporation  which  has  completed  its  road  between  the  termini  named  in 
its  charter  or  articles,  forfeits  its  franchise  h;^  abandoning  or  ceasing  to 
operate  a  part  of  the  route :  People  vs.  The  Albany  and  Vermont  R.  R.  Co. 

It  seems,  that  the  corporation  owes  a  duty  to  the  public  to  exercise  the 
franchise  granted  to  it,  and  that  it  cannot  abandon  a  portion  of  its  road 
and  incur  a  forfeiture  at  its  mere  pleasure.  Per  Denio,  Sutherland, 
ATllen,  and  Smith,  Js.:  Id.  ^ 

The  remedy,  however,  is  not  an  action  in  equity,  on  behalf  of  the  public, 
to  enforce  a  specific  performance,  but  by  mandamus  or  indictment,  or,  at 
the  election  of  the  State,  by  proceeding  to  annul  the  corporation :  Id, 

Annuity — Personal  Liahility  for. — A  will  gave  all  the  testator's  real 
and  personal  estate,  and  declared  that  the  donee  was  to  pay  all  the  testa- 
tor's debts  and  a  certain  annuity.  The  acceptance  of  the  gift  creates  a 
personal  liability  upon  which  an  action  can  be.  maintained  at  law  without 
any  express  promise :  Gridley  vs.  Gridley. 

Plank-Roads — Liability  of  Subscribers. — Under  the  general  plank 
road  act  (ch.  210  of  1847),  those  only  who  subscribe  the  articles  of 
association  are  entitled  to  stock  or  compellable  to  pay  for  the  same: 
Poughkeepsie  and  Salt  Point  PlanJc  Road  Co.  vs.  Griffin, 

The  preliminary  subscription  and  other  steps  prior  to  the  signing  of  the 
articles  of  association  are  provisional  and  inchoate,  creating  no  fixed  right 
and  imposing  no  obligation  on  the  parties :  Id. 

It  seems  that  one  otherwise  liable  as  a  corporator  would  not  be  discharged 
by  reason  of  the  legislature's  having  extended  the  time  for  laying  plank 
and  permitting  the  corporation,  in  the  mean  time,  to  act  and  collect  tolls 
as  a  turnpike  company.    Per  Denio,  J. :  Id, 

Bills  and  Notes — Evidence  of  Title. — The  ownership  of  a  promissory 
note  by  the  plaintiff  is  sufficiently  shown  by  the  averment  of  its  making, 
indorsement,  and  delivery  to  him  before  maturity,  for  a  valuable  consider- 
ation, though  coupled  with  the  statement  that  it  was,  "by  the  Bank  of 
Commerce,  in  the  city  of  New  York,  which  then  held  the  same,"  pre- 
sented for  payment  at  another  bank  in  that  city,  where  it  was  payable : 
Farmers*  and  Mechanics*  Bank,  d-c,  vs.  Wadsworth  et  al. 

The  statement  in  respect  to  the  Bank  of  Commerce  imports  only  a 
holding  as  the  plaiutiflf's  agent  for  collection,  and  not  ownership :  Id, 


122 


ABSTRACTS  OF  REGENT  DECISIONS. 


Railroad — Change  of  Cars — PoMenger  to  use  ordinary  Care  and  Atten- 
tion— Evidence  of  Regulations  of  Company, — To  corroborate  the  conductor 
on  a  railroad  in  respect  to  the  time  of  the  arrival  of  his  train  at  a  station, 
evidence  is  admissible  that  he  made  a  contemporaneous  memorandum,  in 
compliance  with  a  regulation  requiring  it;  and  the  time-table  regulating 
the  running,  stoppage,  &c.,  of  such  train  may  also  be  proved :  Barker  et 
aL  vs.  The  New  York  Central  Railroad  Company, 

So,  also,  evidence  is  admissible  of  the  regulations  of  the  corporation,  and 
of  the  custom  of  its  agents,  in  respect  to  giving  notice  to  passengers  of  the 
necessity  of  their  changing  cars  in  order  to  reach  a  given  station  :  Id. 

A  passenger  was  pointed  b^  an  agent  of  the  carrier  to  a  train  then 
standing  in  his  sight  as  one  which  would  convey  him  to  Lyons.  That 
train,  after  running  one  hundred  and  fifty  miles,  deflected  to  a  braneli 
road  not  passing  through  Lyons,  but  was  followed  an  hour  afterwards  by 
another  train  which  passed  through  Lyons.  Heldy  that  the  passenger 
was  in  fault  for  being  miscarried,  if,  at  or  before  reaching  the  point  of 
divergence,  the  carrier  used  such  means  as  would  have  conveyed  to  a 
traveller  of  ordinary  intelligence,  using  reasonable  care  and  attention, 
information  of  the  necessity  of  his  transferring  himself  to  the  second 
train :  Id. 

If  .the  traveller,  without  fault  on  his  part,  passed  the  point  of  diver- 
gence, but  was  apprised  of  hb  error  and  requested  to  take  a  return  train 
on  which  he  would  have  been  carried  free,  in  season  to  have  reached  a 
train  which  would  have  carried  him  to  Lyons  without  delay,  his  refusal 
to  do  so,  and  persisting  in  remaining  upon  the  wrong  train,  renders  him 
a  trespasser,  liable  to  ejection  from  the  cars :  Id. 

Factors*  Act — What  sufficient  .documentary  Evidence  of  Title  to  protect 
Pledgee. — The  Factors'  Act  (ch.  179  of  1830)  protects  one  who  makes 
advances  upon  the  faith  of  the  documentary  evidence  of  title  furnished 
by  a  warehouse-keeper's  receipt  of  imported  goods  procured  by  a  factor 
by  his  being  intrusted  with  an  invoice  of  the  goods,  although  the  invoice 
showed  that  the  goods  belonged  to  the  shipper:  Cartwright  et  ol.  vs. 
WUmerding  et  al. 

The  factor's  making  a  warehouse  entry  at  the  custom-house,  taking  a 
warehouseman's  receipt  and  transferring  it  with  authority  to  make  the 
withdrawal  entry  at  the  custom-house,  enable  the  pledgee  to  reduce  the 
property  to  his  possession  as  effectually  as  a  custom-house  permit,  and  are 
equivalent  thereto  as  a  security  under  the  act :  Id. 

The  pledgee,  acting  upon  the  faith  of  documents  which,  according  to 
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the  coarse  of  business,  were  sufficient  to  transfer  the  property  in  goods 
warehoused  subject  to  duties,  and  which  contain  nothing  to  indicate  any 
title  out  of  the  pledgor,  is  not  bound  to  inspect  the  warehousing  entry 
which  is  retained  at  the  custom-house^  and  in  the  course  of  business 
would  not  be  in  possession  of  the  owner  of  goods  which  he  had  himself 
imported:  Id, 

It  is  unnecessary  that  the  principal  should  have  intrusted  his  factor 
with  the  identical  evid^ce  of  title  on  the  faith  of  which  he  procures  a 
lOan.  Intrusting  him  with  the  primary  document  is  equivalent  to  in- 
trusting him  with  all  others  which,  in  the  ordinary  usage  of  trade,  grow 
out  of  it :  Id, 

That  the  pledge,  and  the  delivery  of  the  documentary  muniments 
thereof,  are  separated  by  some  interval  of  time,  is  no  otherwise  important 
than  as  it  may  raise  a  suspicion  that  the  giving  security  was  an  after- 
thought: Id, 

Goods  in  warehouse,  subject  to  be  withdrawn  at  pleasure  by  a  factor 
on  discharging  the  lien  of  government  for  duties,  may  be  regarded 
as  in  his  possession,  so  as  to  support  a  pledge  thereof  made  by  him, 
independent  of  the  provisions  of  the  act  in  regard  to  documentary  evi- 
dences of  title  '.Id,  '  ^ 

Railroad — LiahiUty  for  Negligence — Gratuitous'  Passenger, — A-  con- 
tract between  a  railroad  corporation  and  a  gratuitous  passenger  by  which 
the  former  is  exempted  from  liability  under  any  circumstances  of  the 
negligence  of  its  agents  for  any  injury  to  the  passenger  is  not  against  law 
or  public  policy  and  is  valid  :  Wells  vs.       New  York  Central  R,  R,  Co, 

It  is  immaterial  whether  the  negligence  of  the  agents  be  slight  or  gross. 
The  supposed  distinction  between  different  degrees  of  negligence,  in 
respect  to  the  liability  of  common  carriers,  discarded  as  illusory  and 
impracticable :  /(/. 

SUPREME  COURT  OF  NEW  YORK. 

Highways — Dedication  to  the  Public — Laying  out — Effect  of  Repair- 
ing,— A  way  may  be  dedicated  by  the  owner  of  land,  as  a  public  highway, 
by  an  immediate  act  of  dedication,  and  it  will  become  a  legal  highway 
whenever  it  is  laid  out  as*  6uch  by  the  constituted  authorities,  who  are 
charged  with "  the  duty  of  laying  out  highways :  Trustees  of  the  Village 
of  Jordan  vs.  Otis, 

In  the  State  of  New  York  the  responsibility  of  making  highways  is 
devolved  upon  the  commissioners  of  highways;  and  a  road  opened  by  an 
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individaal  and  used  by  the  pnblio  less  than  twenty  years,  is  not  a  high- 
way, within  the  meaning  of  the  highway  acts,  until  it  has  been  laid  out 
as  such  by  the  commissioners  of  highways,  or  other  public  authorities 
upon  whom  the  duties  of  commissioners  of  highways  are  devolved  by  law  : 
Id, 

Repairs  made  upon  such  a  road,  by  an  overseer  of  highways,  do  not 
constitute  a  valid  acceptance,  for  want  of  authority  in  him  to  bind  the 
town  :  7c?. 

PracticeT-Contfimpts. — Where  a  party  seeks,  not  to  review  a  decision 
made  at  a  special  term,  on  the  merits,  but  to  have  it  set  aside  or  revoked, 
on  the  ground  of  irregularity,  his  remedy  is  not  by  appeal^  to  reverse  the 
order,  but  by  motion  to  set  it  aside  for  irregularity,  or  to  declare  it  void 
as  a  nullity :  PUt  vs.  Davison, 

On  proceedings  against  a  party  as  for  a  contempt,  by  an  order  to  show 
cause,  personal  service  of  the  order,  or  personal  appoarance  in  court  in 
compliance  with  its  terms,  is  indispensable.  Service  of  the  order  upon 
the  attorney  of  the  party  is  not  sufficient  to  give  the  court  jurisdiction  of 
the  person :  Id. 

If  the  party  cannot  be  served  with  an  order  to  show  cause,  the  proper 
course  is  to  apply  for  an  attachment  against  him,  to  compel  his  attendance 
before  the  court ;  and  if  necessary,  for  alias  and  pluries  writs  :  Id, 

Whenever  a  party  appears,  on  an  order  to  show  cause,  or  when  hp  is 
brought  before  the  court  on  an  attachment,  for  a  contempt,  interrogatories 
must  be  filed ;  except  where  the  misconduct  has  been  committed  in  the 
presence  of  the  court,  and  where  the  party  has  disobeyed  a  subpoena,  or  a 
rule  or  order  for  the  payment  of  money  :  Id, 

Carriers  of  Goods — Rule  of  Damages, — Where  goods  nave  been 
shipped  in  the  name  of  a  party  not  the  real  owner,  and  have  afterwards 
been  seized  or  taken  by  authority  of  law,  from  the  possession  of  the 
carrier,  on  process  against  the  true  owner,  the  carrier  may,  in  an  action 
brought  by  the  shipper,  to  recover  the  value  of  the  goods,  give  evidence 
of  these  facts,  and  that  the  goods  so  shipped  belong  to  the  party  against 
whom  the  process  was  issued,  whereon  the  goods  were  taken  :  Van  Winkle 
vs.  The  United  States  Mail  Steamship  Company, 

Such  a  case  is  an  exception  to  the  general  rule  that  the  bailee  or  carrier 
cannot  be  heard  to  deny  the  title  of  the  bailor  or  shipper :  Id. 

The  rule  of  damages,  for  the  non-delivery  of  goods  so  seized  or  taken^ 
is  their  value  at  the  place  of  delivery :  Id. 
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Savings  Bank — Setting  up  Tide  in  a  third  Person, — ^In  an  action 
against  a  savings  bank,  by  the  assignee  of  a  depositor,  to  recover  the  sum 
deposited,  the  defendant  cannot  set  up  as  a  defence,  that  the  deposit  is 
the  proceeds  of  securities  belonging  to  third  parties,  which  the  depositor 
obtained  and  fraudulently  converted,  and  that  such  parties  have  notified 
the  defendant  of  those  facts  and  that  they  claim  the  deposit  as  their 
property :  Lund  vs.  The  Seamen's  Bank  /or  Savings, 

A  debtor  cannot  be  permitted,  by  plea  or  answer^  to  volunteer  the  pro- 
tection of  the  claims  of  those  with  whom  he  has  had  no  dealings,  to  defeat 
his  liability  for  the  performance  of  his  contracts :  Id, 

Trustees — Commissions  and  Expenses, — A  trustee,  who  holds  the  title 
to  property  by  conveyance  from  a  debtor  or  borrower  of  money,  in  trust 
to  secure  a  creditor  or  lender,  where  no  compensation  is  provided  in  the 
conveyance,  and  no  service  is  performed,  or  liability  incurred,  by  the 
trustee,  and  no  request  to  act  as  trustee  is  made  by  the  borrower,  can 
have  no  recourse  to  the  borrower  or  debtor,  by  action,  for  commissions  or 
compensation,  if  the  original  demand  so  secured  has  been  voluntarily  paid 
by  the  debtor,  without  any  resort  to  the  security :  Wetmore  vs.  Brown 
and  others. 

In  case  the  trustee  has  advertised  the  property  for  sale,  and  incurred 
expenses  and  rendered  services  in  respect  thereto,  by  the  direction  of  the 
creditor,  when  no^^hing  was  due  or  payable  by  the  terms  of  the  conveyance, 
the  trustee  must  look  to  the  party  who  gave  him  his  instructions,  for  the 
payment  of  such  services  and  expenses,  and  not  to  the  borrower :  Id, 

Pleading — Compromise  of  a  doubtful  Claim.^A  complaint  alleged 
that  the  plainti£fs  having  executed  a  mortgage,  and  the  same  having  been 
foreclosed  and  the  land  sold  to  D.  and  the  plainti£fs  being  about  to  apply 
to  set  aside  the  sale,  on  the  ground  of  irregularity,  the  defendant  proposed 
to  purchase  the  property  of  D.,  and  to  pay  to  the  plaintiffs  8500,  if  they 
would  refrain  from  making  such  application;  that  the  proposition* was 
accepted,  and  the  defendant  purchased  the  premises  and  paid  the  plaintiff 
a  part  of  the  9500  promised,  leaving  a  part  unpaid,  for  which  the  action 
was  brought :  Held,  on  demurrer,  that  the  complaint  wa^  defective,  in  not 
alleging  that  there  was  some  doubt  or  dispute  as  to  the  regularity  or 
validity  of  the  judgment  in  the  foreclosure  suit,  upon  which  the  defend- 
ants therein  might  have  founded  a  proceeding  to  vacate  it :  Dolcher  and 
Wife  vs.  Fry, 
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SUPREME  COURT  OF  MICHIGAN.* 

Mortgage — Redemptton.~A  bill  was  filed  for  the  redemption  of  lands 
from  a  mortgage  more  than  thirty  years  past  due.  The  bill  showed  that 
the  mortgagee  and  those  claiming  under  him  had  claimed  and  disposed 
of  the  land  as  absolute  owners  for  more  than  twenty  years.  Held,  that 
under  such  circumstances  the  bill  was  demurrable  unless  it  set  forth  such 
factoNjis  established  the  mortgage  as  continuing  in  force  and  subject  to 
redemption.  A  statement  in  the  bill  that  the  land  had  not  for  twenty 
years  continuously  been  occupied  adversely  to  the  mortgagor,  is  not 
sufficient :  Reynolds  vs.  Chreen. 

Replevin — Bond  fide  Purchaser — Demand. — Where  one's  property  is 
disposed  of  without  authority  by  the  person  having  it  in  charge,  the 
owner  may  bring  replevin  therefor  without  a  previous  demand.  And  he 
may  do  this  notwithstanding  the  property  is  in  the  hands  of  one  who  has 
bought  in  good  faith,  without  notice  of  the  title  of  tKe  real  owner :  Trad 
vs.  Anderson. 

Attachment — Bond  fide  Purchaser — Recording  Laws. — A  deed,  abso- 
lute in  terms,  was  given  to  secure  a  debt ;  and  the  grantee  gave  back  a 
written  defeasance.  A  creditor  of  the  grantee,  having  no  knowledge  of 
the  defeasance  (which  was  not  recorded),  attached  the  lands,  and  the 
defeasance  then  coming  to  his  knowledge,  filed  a  bill  inn;hancery  to  have 
it  declared  void  as  to  him,  and  the  land  declared  subject  to  his  lien. 
Held^  Ist.  That  a  mortgage  interest  in  lands  was  not  attachable  :  2d.  That 
the  unrecorded  defeasance  was  only  void  as  to  hond  fide  purchasers  having 
no  knowledge  of  it  at  the  time  of  purchase :  3d.  That  an  attaching  creditor 
was  not  a  purchaser  until  he  had  obtained  judgment,  caused  the  land  to 
be  sold,  and  bid  it  in  :  Columbia  Bank  vs.  Jacobs. 

Statutory  Foreclomre  of  Mortgage. — To  render  the  statutory  foreclosure 
of  a  mortgage  under  the  power  of  sale  valid,  where  the  premises  consist 
of  several  parcels,  the  sale  of  each  parcel  must  be  made  separately,  and 
the  deed  must  show  that  it  was  so  made,  and  also  the  purchase  price  of 
each  parcel.  The  statute  requires  this,  and  the  proceeding  being  ex  parte 
must  comply  strictly  with  the  statute :  Lee  vs.  Mason. 

Guaranty  of  Collection  of  a  Secured  Demand. — Where  one  assigns  a 
note  and  the  mortgage  which  secures  it.  and  indorses  upon  the  note  a 


^  From  T.  M.  Cooley,  Esq.,  State  Reporter. 
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guaranty  of  its  collection^  the  guaranty  must  be  deemed  to  have  reference 
to  proceedings  as  well  upon  the  collateral  security  as  upon  the  note  3  and 
the  guarantor  is  not  liable  until  after  failure  to  make  the  money  by  suit 
upon  the  note  and  by  foreclosure  of  the  mortgage :  Barman  vs.  Carhartt. 

Confusion  of  Goods. — Where  one  fraudulently  mixes  saw  logs  belonging 
to  himself  with  those  belonging  to  another,  so  that  it  is  impossible  any 
longer  to  identify  his  own,  he  loses  thereby  all  property  in  them.  Per 
Manning  and  Christiancy,  Js.  Campbell,  J.,  dissented;  holding, 
that  as  the  logs  had  a  uniform  value  per  thousand  feet,  taking  them  us 
^  they  ran,  the  party  guilty  of  the  mixture  incurred  no  forfeiture  of  property, 
but  might  take  from  the  mass  a  quantity  equal  to  his  own.  Martin,  Ch. 
J.,  expressed  no  opinion — coinciding  with  the  majority  on  another  point. 
(The  case  was  thus :  Plaintiff  cut  logs  upon  his  own  land,  and  also,  without 
authority,  cut  a  quantity  upon  government  lands,  which  he  threw  into  the 
water  with  his  own^  Governnient  officers  seized  and  sold  the  whole,  and 
plaintiff  sued  them  in  trover)  :  Stevenson  vs.  Little. 

Pire  Insurance — Assignment  of  Interest. — A  policy  of  insurance  one 
of  the  conditions  of  which  is  that  "  in  case  of  any  sale,  transfer,  or  change 
of  title  in  the  property  insured,  such  insurance  shall  be  void  and  cease," 
is  avoided  by  a  conveyance  which  is  absolute  in  form,  though  given  hs 
security  for  a  debt  merely :  Western  Massachusetts  Ins.  Co.  vs.  Riker. 

And  where  the  insurance  is  upon  a  single  building,  and  the  conveyance 
is  of  an  undivided  interest  only,  the  conveyance  avoids  the  whole  policy, 
notwithstanding  the  interest  of  the  insured  remaining  unoonveyed  is 
sliown  to  exceed  in  valine  the  sum  insured :  Id. 


NOTICES  OF  NEW  BOOKS. 

COKMENTABY  ON  THE  LaW  OF  AgEXCT.  AS  A  BrAKCH  OF  COMMERCIAL  AND  MARITIME 

Jurisprudence,  with  occasional  illustrations  from  the  Civil  and  Foreign 
Law.  By  Joseph  Story,  LL  D.,  one  of  the  Justices  of  the  Supreme  Court  of 
the  United  States,  and  Dane  Professor  of  Law  in  Harvard  University.  Sixth 
Edition:  Revised,  Corrected,  and  Enlarged.  By  Edmund  H.  Bennett.  Boston: 
Little,  Brown  &  Company.  1868. 

This  new  edition  of  an  excellent  text-hook  in  the  law,  has  been  tho- 
roughly revised  by  the  editor,  and  is  now  un  question  ably  one  of  the  best 
works  upon  the  subject,  and  we  think  the  very  best,  perhaps,  which  has 
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yet  appeared.  It  is  unquestionably  true,  that  the  effect  of  repeated  edi- 
tions of  tlie  very  best  treatises  upon  the  leading  topics  in  the  law,  must 
be  somewhat  perceptible,  in  marring  their  original  symmetry  of  proportion, 
since  many  of  its  sections  and  chapters  gain,  or  lose,  in  relative  importr 
ance,  with  the  advancing  life  of  trade  and  commerce,  quite  in  an  inverse 
ratio  U>  each  other.  But  Mr.  Bennett  is  so  much  of  a  lawyer,  and  has 
had  so  much  experience  in  book-making,  that  he  contrives,  better  than 
most  editors,  to  preserve  the  original  symmetry  of  his  author.  He  has 
here  given  us  a  greatly  improved  edition  of  a  most  excellent  work. 

I.  F.  R. 

lixpoBTB  OF  Cases  abguxd  akd  dxtsbminbd  in  the  Supreme  Coubt  of  the  Statb 
OF  Wisconsin.  By  Philip  L.  Spooneb,  Official  Reporter.  Vol.  Xlll.  Contain- 
ing cases  decided  at  the  June  Term,  1860,  not  before  reported,  and  most  of  the 
cases  decided  at  the  January  Term,  1861.  Madison,  Wisconsin:  Atwood  k 
Rublee.  1862. 

We  have  examined  this  late  volume  of  Reports  from  the  comparatively 
new.  State  of  Wisconsin,  and  have  been  struck  with  the  evident  superi- 
ority of  most  of  the  opinions  of  the  judges  to  those  which  often  appear 
of  late  in  the  reports  of  the  older  and  more  commercial  States.  It  may 
be  a  false  conceit  of  our  own  into  which  we  have  fallen,  without  any  suffi- 
cient reason ;  but  it  has  seemed  to  us,  from  a  hasty  and  imperfect  exami- 
nation of  many  of  the  later  volumes  of  reports  in  those  States  where  there 
is  the  greatest  pressure  upon  the  time  of  the  judges,  as  if  the  opinions 
were  losing  all  reliableness  of  character,  as  guides  to  the  law.  'Ahnost 
every  question  of  law  is  evaded,  or  dodged,  so  to  speak,  and  the  case 
decided  upon  some  forced,  and  often  false  construction  of  facts,  in  order 
to  avoid  the  responsibility  of  settling  a  contested  question  of  law. 

There  is,  perhaps,  some  excuse  for  this,  where  the  judges  have  to  sit  in 
court  three  hundred  days  in  the  year;  but,  after  all,  it  is  ruin  to  the 
jurisprudence  of  a  State,  and  will  prove  bad  economy  in  the  end.  The 
State  ought  to  provide  such  a  force  upon  its  highest  judicial  tribunal,  that 
the  cases  can  be  fully  heard,  and  fairly  considered  and  decided,  in  a 
straight  up  and  down  way,  and  not  by  resort  to  that  degree  of  chevbance 
and  evasion,  which  would  be  regarded  as  constructive  fraud  in  the  parties 
to  a  sale  by  an  insolvent  debtor. 

Mr.  Spooner's  part  of  the  work  is  faithfully  and  laboriously  performed, 
as  it  ought  to  be,  since  there  are  few  positions  of  more  responsibility  than 
that  of  the  reporter  of  legal  decisions.  I.  F.  R. 
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INTERPRETATION   AND    CONSTRUCTION   OF  CON- 
TRACTS. 

The  enforcement  of  contracts  either  by  giving  damages  at  law 
for  their  non-performance,  or  by  decreeing  their  specific  perform- 
ance in  equity,  requires  their  proper  interpretation  and  construc- 
tion. Sy  the  former  is  understood  the  act  of  finding  out  the  'true 
sense  of  the  words  embraced  in  the  contract,  so  as  to  enable  others 
to  derive  from  them  the  same  idea  which  the  contracting  parties 
intended  to  convey.  The  latter  relate  rather  to  the  drawing  of 
conclusions  concerning  subjects  lying  beyond  the  direct  expressions 
contained  in  the  instrument ;  or  to  such  as  are  fairly  within  its 
spirit,  although  not  within  its  letter.  The  great  object  of  both  is 
to  arrive  at  the  intention  of  the  parties  by  a  fair  construction  of 
the  words  which  they  have  made  use  of  in  mutually  binding  each 
other  to  the  performance  or  omission  of  certain  acts  or  things, 
which  they  have  attempted  to  specify  in  their  agreement.  To 
facilitate  this  the  more  readily,  the  law,  through  the  medium  of 
Courts  of  justice,  has  devised  certain  rules  of  interpretation  and 
construction,  which  are  not  merely  conventional  rules,  but  are  the 
canons  by  which  all  writings  are  to  be  construed,  and  the  meaning 
and  intention  of  men  to  be  ascertained.  These  rules  or  canons  of 
construction  are  to  be  applied  with  consistency  and  uniformity. 

Vol.  XL— 9  (129) 
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In  them  are  found  the  aids  or  assistants  resorted  to  both  by  Courts 
of  law  and  equity  in  the  administration  of  justice.  Our  purpose 
will  be  simply  to  call  attention  to  a  few  of  the  most  important  of 
these  aids  in  which  will  be  found  embraced  the  canons  of  construc- 
tion.   Of  these  there  are  two  principal  sources. 

First.  The  consideration  of  that  which  is  embraced  within  the 
instrument  which  embodies  the  contract. 

Second.  That  which  lies  outside  of  the  instrument,  but  which  is 
accessible  for  the  purpose  of  modifying  its  terms,  and  giving  it 
proper  effect. 

First.  In  regard  to  the  first,  parties  may  so  draw  their  contracts 
as  to  leave  little,  if  anything,  to  interpretation  or  construction. 
Whenever  they  clearly  express  their  intention,  that  will  prevail, 
although  they  may  have  been  unfortunate  in  the  terms  selected  for 
that  purpose.  Even  where  terms  are  omitted  they  will  be  sup- 
plied if  the  intention  clearly  calls  for  them :  as  in  Bache  vs.  JProc- 
toTf  1  Doug.  382,  where  the  condition  of  a  bond  of  £2000  was  to 
render  a  fair,  just,  and  perfect  account  in  writing  of  all  sums  re- 
ceived." The  Court  held  the  condition  broken  by  a  neglect  on 
the  part  of  the  obligor  to  pay  over  9uch  sums.  See  also  Doe  vs. 
Spry.'l  B.  &  Aid.  617. 

Where  the  terms  of  a  promise  admit  of  more  senses  than  one, 
the  question  will  naturally  arise  as  to  what  is  the  rule  or  criterion 
to  be  adopted  in  the  performance  of  it.  The  law  here  adopts  the 
rule  of  ethics  as  laid  down  by  Paley,  viz.,  that  "tie  promise  is  to 
be  performed  in  that  sense  in  which  the  promissor  apprehended^  at 
the  timey  that  the  promissee  received  it.*'  Gunnison  vs.  Bancroft^ 
11  Vermont  493. 

Of  those  rules  of  construction  that  are  so  well  settled  as  to  have 
passed  into  canons,  we  may  enumerate  the  following. 

1.  Whatever  sense  may  be  adopted,  the  construction  must  be 
reasonable.  To  apply  this  rule  properly,  it  may  sometimes  become 
necessary  to  consider  the  subject-matter  of  the  agreement.  Ex- 
pressions that  may  be  susceptible  of  two  meapings  must  be  taken 
in  that  which  best  agrees  with  the  matter  of  the  contract.  In 
Cruier  vs.  Fage^  4  Serg.  &  Rawle  1,  a  sale  made  for  «  approved 
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indorsed  paper"  was  held  to  mean  paper  which  ought*  to  be 
approved.  In  Jones  vs.  Shears,  7  C.  &  P.  846,  a  tenant  agrees  to 
work  a  colliery  so  long  as  it  is  fairly  workable."  Although 
there  were  still  coals  in  the  mine,  but  of  sach  a  description  that  it 
would  not  pay  to  work  it,  it  was  held  that  the  tenant  was  not 
obliged  to  work  the  mine  at  a  dead  loss.  The  ultimate  limit  be- 
yond which  no  latitude  of  construction  can  be  carried  is  that  the 
words  and  language  of  the  instrument  will  bear  the  sense  sought 
to  be  put  upon  them. 

2.  The  construction  shall  be  liberal;  that  is,  the  terms  of  the 
agreement  shall  be  construed  according  to  their  most  comprehen- 
sive, popular  sense,  provided  there  be  nothing  in  it  to  show  that 
they  were  intended  to  be  used  in  a  more  confined  interpretation. 
Packard  vs.  Sillj  7  Cow.  484.  An  indefinite  expression  shall  be 
understood  universally  unless  there  be  otherwise  some  reason  to 
restrain  it.  Thus,  in  the  Tear  Book,  19  Hen.  6,  41,  two  persons 
having  goods  in  jointure  give  all  their  goods.  Held,  that  this 
passes  not  only  the  goods  they  have  in  jointure,  but  also  their 
several  goods. 

8.  The  construction  shall  be  favorable — that  is,  it  shall  be  of 
such  a  character  as  that  the  agreement,  if  practicable,  shall  be 
supported.  Every  presumption  shall  be  in  favor  of  the  validity  of 
a  contract,  and  Courts  will,  if  possible,  so  construe  its  terms  as  to 
give  it  some  operation.  Hence,  words  which  are  susceptible  of 
two  senses,  one  agreeable  to,  the  other  against  the  law,  shall  have 
given  to  them  the  former  sense.  Thus,  in  Harrington  vs.  Klop^ 
roggsj  4  Doug.  6,  a  bond  is  given  conditioned  to  assign  all  offices. 
Held  to  apply  only  to  such  offices  as  are  by  law  assignable.  A 
stipulation,  by  a  particular  construction,  would  be  frivolous  and 
ineffectual,  but  by  a  contrary  exposition,  though  in  itself  less  ap* 
propriate,  a  different  effect  would  be  produced ;  the  latfer  interpre- 
tation shall  be  adopted.  Pugh  vs.  Duke  of  Leeds,  Cowper  714. 

4.  ThepoptUar  meaning  of  words  shaU  be  adopted;  that  is,  the 
terms  of  a  contract  are  to  be  understood  and  taken  in  their  plain, 
ordinary,  and  popular  sense,  unless  they  have,  in  respect  to  the 
Bubiect-matter,  acquired  a  particular  sensCf  distinct  from  the  popu^^ 
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lar  one  of  the  same  words ;  or  unless  by  a  reference  to  the  context, 
it  is  manifest  that  in  the  particular  instance  they  were  understood 
by  the  parties  in  some  other  special  sense.  Lard  Dormer  vs.  Knight^ 
1  Taunt.  417. 

5.  The  whole  of  the  agreement  must  he  carefully  considered. 
Courts  are  required  to  give  a  construction  to  the  entire  instrument, 
and  although  the  difficulty  may  lie  in  a  single  clause,  yet,  in  giving 
a  construction  to  that,  the  context  should  be  carefully  examined, 
and  the  whole  agreement  referred  to.  The  principle  is  to  give, 
if  possible,  effect  to  every  part  of  the  instrument.  Any  sweeping 
clause  contained  in  it  is  made  to  take  effect  only  as  to  estates  and 
things  of  the  same  nature  and  description  as  those  that  have  been 
previously  mentioned.  Moore  vs.  Magruthy  Cowper  9.  The  re- 
cital contained  in  an  instrument  is  always  important  as  indicating 
clearly  the  minds  of  the  parties  as  to  what  is  really  the  subject- 
matter  of  their  agreement.  That  which  is  contained  in  a  bond  is 
resorted  to  for  the  purpose  of  limiting  its  condition.  Liverpool 
Waterworks  vs.  Atkinson^  6  East  507.  So,  also,  may  a  recital  bjs 
examined  to  ascertain  the  meaning  of  the  parties ;  and  the  general 
words  of  a  clause  or  stipulation  may  be  explained  or  qualified  by 
the  matter  recited.  Payler  vs.  Homersham^  4  M.  &  Selw.  423. 
A  recital  may  even  amount  to  an  agreement  where  it  is  to  be 
called  into  action  to  discover  and  give  effect  to  the  obvious  mean- 
ing of  the  parties,  provided  it  is  plain,  from  the  whole  tenor  of  the 
instrument,  that  the  parties  mutually  contemplated  and  intended 
that  the  matter  or  act  should  be  performed.  Samson  vs.  Easterbt/j 
9  B.  &;  C.  605.  Words  introduced  by  way  of  exception  may  be 
so  construed  as  to  constitute  an  agreement.  Duke  of  St.  Albans 
vs.  ElliSy  16  East  852.  The  principle  extends  further,  and  creates 
a  contract  out  of  words  put  into  a  clause  which  is  introduced  as  a 
proviso  or  condition^  if  there  is  sufficient  to  show  that  the  parties 
contemplated  an  agreement  that  the  particular  act  mentioned  in 
the  clause  should  be  done.  Haider  vs.  Taylor^  Brownlow  23.  A 
lessee  covenants  to  repair,  « provided  always,  and  it  is  agreed^ 
that  the  lessor  shall  find  timber,  &c."  Held,  a  contract  to  find 
the  timber,  &c* 
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Where  there  are  exceptions,  the  rule  of  construction  is,  to  allow 
them  to  control  the  instrument  so  far  as  the  words  of  them  extend 
and  no  farther;  and  whenever  the  case  is  taken  out  of  the  letter 
of  the  exception,  the  instrument  is  left  to  operate  in  full  force. 

6.  The  contract  $haU  be  taken  moat  strongly  against  the  con- 
tractor. The  same  principle  applies  to  an  exception  which  may 
occur  in  a  lease  or  other  instrument,  and  which  being  the  words 
of  the  lessor,  are  to  be  construed  against  him  and  favorably  to 
the  lessee.  This  canon  of  construction,  however,  is  subordinate  to 
all  the  general  principles  of  exposition  of  contracts.  It  is  the 
last  to  be  resorted  to,  and  is  never  relied  upon,*  but  where  other 
rules  of  construction  fail.  Even  then  it  is  subject  to  two  condi- 
tions : 

(1.)  That  there  be  an  ambiguity  in  the  instrument. 

(2.)  That  there  be  an  inability  to  collect  the  apparent  intention 
of  the  parties  from  the  whole  context  of  the  instrument.  If  the 
contract  be  so  ambiguous  that  no  meaning  can  be  abstracted  from 
it  with  any  degree  of  moral  certainty,  it  shall  be  treated  as  void ; 
and  further,  this  canon,  has  no  application  given  to  it  where  a  harsh 
construction  would  work  a  wrong  to  a  third,  person.  But  where 
the  language  of  the  instrument  is  neither  uncertain  nor  ambiguous, 
it  is  to  be  expounded  according  to  its  apparent  import,  and  wherev(  * 
the  words  ate  clear  and  definite,  they  must  be  understood  accord- 
ing to  their  grammatical  construction,  and  in  their  ordinary  mean- 
ing :  J)oe  d.  Oxenden  vs.  Chichester j  4  Dow.  P.  C.  65. 

7.  When  the  intent  of  the  parties  to  a  contract  is  manifestly 
paramount  to  the  manner  chosen  to  effect  it,  if  it  cannot  operate 
in  the  mode  intended,  it  may  operate  in  such  mode  as  will  legally 
effect  the  intention.  Itoe  vs.  Tranmer,  2  Wils.  75,  holding  that  a 
deed  intended  to  operate  as  a  lease  and  release,  and  which  in  that 
form  is  void,  may  be  construed  as  a  covenant  to  stand  seised  to 
uses,  and  be  thereby  rendered  operative. 

8.  Where  one  portion  of  a  contract  is  wholly  repugnant  to  the 
rest  of  it,'  and  irreconcilable  with  the  manifest  intention  of  the 
parties,  as  apparent  upon  a  consideratipn  of  the  whole  instrument, 
it  will  be  stricken  out,  and  effect  will  be  given  to  the  contract 
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without  it.  Thus  if  a  thiog  be  granted  generally,  but  is  accom- 
panied with  a  proviso  which  annuls  the  grant,  the  proviso  will  be 
treated  as  a  nullity :  Cleaveland  vs.  Smith,  2  Story  287.  When 
a  general  and  indeterminate  stipulation  occurs  in  a  previous  part 
of  a  contract,  and  a  limitation  is  given  to  it  by  a  subsequent  clause, 
effect  should  be  given  to  both  clauses,  the  oflEice  of  the  latter  being 
to  qualify  and  limit  the  former ;  but  if  the  subsequent  stipulation 
contradict  what  was  previously  distinctly  stated,  and  which  consti- 
tuted a  principal  inducement  to  the  contract,  it  will  be  wholly 
rejected  in  giving  effect  to  the  contract. 

9.  It  occasionally  occurs  in  the  descriptive  words  made  use  of 
in  contracts  and  conveyances  of  land,  that  the  courses,  distances, 
admeasurement,  and  ideal  lines  described,  conflict  with  the  well 
known  and  fixed  monuments,  either  natural  or  artificial,  which  are 
referred  to  in  the  instrument  as  marking  out  and  determining  its 
boundaries.  In  such  case  it  is  the  latter  which  control  and  de- 
termine the  rights  of  the  parties :  Cleaveland  vs.  Smith,  2  Story 
279. 

10.  It  also  sometimes  occurs  that  by  the  terms  of  the  contract 
an  election  is  given  to  either  party  of  one  of  two  several  things, 
and  in  such  case  it  becomes  necessary  to  determine  from  the  in- 
strument which  is  the  party  to  do  the  first  act,  because  to  such 
party  belongs  the  election.  One  party  conveys  to  another  two 
acres  of  land,  one  for  life  and  the  other  in  fee.  The  grantee, 
who  is  the  party  to  take  possession,  has  the  election  to  take  either 
the  one  or  the  other  in  fee.  Sut  if  the  party  otherwise  entitled 
to  it,  by  his  own  wrong  or  default  lose  his  election,  it  then  belongs 
to  the  other  party.  One  party,  for  instance,  is  bound  in  the  alter- 
native, to  do  'one  of  two  things  by  a  certain  day,  and  fails  to  do 
either ;  the  right  to  elect  as  to  which  shall  be  done,  then  passes  to 
the  other  party :  McNitt  vs.  Clarky  7  John.  465.  In  some  cases 
the  mere  omission  of  the  party  having  the  election,  to  perform  one 
of  the  alternatives,  will  of  itself  have  the  effect  of  transferring  the 
election  to  the  other :  Price  vs.  Nixon,  5  Taunt.  338. 

11.  The  express  mention  of  one  thing  implies  the  exclusion  of 
another.    The  proper  limitation  here  is,  that  the  thing  thus  im- 
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pliedly  ezcluded  must  be  of  the  same  kind  or  class  with  that  which 
is  expressed.  This  canon  is  often  invoked  to  silence  all  claims 
upon  implied  contracts  when  there  are  express  ones  relating  to  the 
same  matter ;  as  where  a  lease  contains  an  express  covenant  on 
the  part  of  the  tenant  to  repair,  there  can  be  no  implied  contract 
to  that  effect  arising  out  of  the  relation  of  landlord  and  tenant. 

Second.  Althongh  the  general  rule  is  to  interpret  and  construe 
an  instrument  by  what  appears  upon  its  face,  yet  the  instances 
are  of  frequent  occurrence  where  reference  is  had  to  matters 
deharsy  or  without  it,  in  order  to  give  it  complete  effect,  or  more 
fully  to  carry  out  the  intentions  of  the  parties.  In  reference  to 
this  the  law  has  a  general  maxim  that  that  u  sufficiently  certain 
which  can  he  made  certain.'*  This,  however,  can  only  be  con- 
sidered as  correct  within  certain  limitations.  These  limitations 
refer  not  so  much  to  the  means  as  to  the  boundaries  within  which 
the  law  permits  that  to  be  rendered  certain  which  the  parties  in 
their  written  contract  have  left  uncertain.  As  a  general  illustra- 
tion of  this  canon,  the  case  of  Owen  vs..  ThomaSy  3  Mylne  &;  Keen 
353,  may  be  referred  to.  An  agreement  in  writing  for  the  sale 
of  a  house  failed  to  give  any  description  of  it  by  wbioh  it  could 
be  identified,  but  referred  to  the  deeds  describing  it  as  being  in 
the  possession  of  A.  B.,  named  in  the  agreement.  The  Court 
held  this  to  be  sufficient  within  the  principle  of  this  canon.  This 
rule  or  canon  is  perhaps  of  sufficient  breadth  to  include  all  that 
can  possibly  arise  within  this  second  class  of  cases.  We  shall 
therefore  proceed  to  indicate  some  of  the  most  important  cases 
which  arise  under  this  general  maxim,  and  which  furnish  instances 
of  its  special  application.  ^ 

1.  The  first  we  shall  mention  is  where  there  is  another  or  other 
written  instrument  or  instruments  referred  to  by  the  one  which  is 
offered  for  construction.  The  general  rule  is, — where  several  deeds 
are  made  at  one  time,  to  effect  one  object,  they  will  be  construed 
as  one  assurance ;  but  so  that  each  shall  have  its  direct  operation 
to  carry  on  the  main  design.  Lawrence  vs.  BUUchfordy  2  Verm. 
457.  Even  where  two  are  executed  on  different  days,  but  relate 
to  the  same  subject-matter,  the  latter  referring  to  and  being  based 
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upon  the  former,  the  two  are  to  be  read  together,  and  the  general 
words  contained  in  the  last  are  ^o  be  restricted  so  as  to  conform 
to  the  intention  of  the  parties,  as  derived  from  an  examination  of 
both  instruments.  Coddington  vs.  DaviSy  1  Comst.  186.  The 
Court  will  even  presume  such  priority  in  the  execution  of  instru- 
ments as  will  best  effect  the  intention  of  the  parties.  Newhall  vs. 
Wrighty  8  Mass.  188.  A  case  in  which  the  effect  of  construing 
one  instrument  with  another,  and  the  qualifying  effect  had  by  one 
upon  the  other,  are  much  discussed,  is  one  in  the  Court  of  Errors 
of  the  state  of  New  York — Rogers  vs.  Kneelandy  13  Wend.  114. 
The  canon  of  construction  under  which  these  cases  may  be  more 
specially  included,  is,  that  "  words  to  which  reference  is  made  in 
an  instrument  have  the  same  effect  and  operation  as  if  they  were 
inserted  in  the  clause  referring  to  them.** 

2.  Another  large  class  of  cases  are  constantly  presenting  the 
problem,  how  far  and  under  what  circumstances  parol  evidence  is 
admissible  to  affect  the  terms  of  a  written'  instrument.  The 
general  principle  is,  that  where  there  is  no  ambiguity  in  the  terms 
employed,  the  instrument  itself,  being  the  only  criterion  of  the 
intention  of  the  parties,  has  the  effect  of  excluding  parol  evidence 
coiTtradicting  the  writing,  although  such  parol  testimony  would 
clearly  show  the  real  intention  of  the  parties  at  variance  with  the 
particular  expression  of  the  written  agreement.  Williams  vs. 
JoneSy  5  B.  &  C.  108.  Where  such  instrument  appears  on  the 
face  of  it  to  be  complete,  parol  evidence  is  never  admissible  to 
contradict  it.  The  only  thing,  therefore,  that  will  justify  the 
admission  of  such  Qvidence  is  the  existence  of  ambiguij;y.  And 
this  is  of  two  kinds — patent  and  latent.  The  former  is  that 
which  is  apparent  on  the  face  of  the  instrument  itself.  Wherever 
this  exists  no  parol  evidence  is  admissible  to  clear  it  up.  If 
parties  have  left  their  written  contract  so  dubious  on  the  face  of 
it  as  to  be  equally  capable  of  several  different  constructions  and 
applicqitions,  although  a  clear  definite  meaning  might  be  given  to 
it  by  means  of  extrinsic  oral  evidence,  yet  it  would  then  be  the 
oral  evidence,  and  not  the  writing,  that  would  produce  the  definite 
effect ;  and  hence  it  is  excluded. 
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A  latent  ambiguity  never*  appears  upon  the  face  of  the  instru- 
ment, but  arises  merely  upon  its  application.  The  maxim  here 
is,  that  latent  ambiguity  may  be  supplied  by  evidence ;  for  an 
ambiguity  which  arises  by  proof  of  an  extrinsic  fact,  may,  in  the 
same  manner,  be  removed."  The  carrying  out  of  this  canon  of 
construction  violates  no  legal  principle.  It  only  points  the  appli- 
cation to  this  or  that  subject-matter,  and  never  seeks  to  usurp  the 
authority  of  the  written  instrument.  It  performs  the  humbler 
task  of  acting  in  aid  and  assistance  of  the  written  instrument,  by 
pointing  out  and  connecting  it  with  its  proper  subject-matter. 
Murley  vs.  McDermott^  3  Nev.  &  Per.  366.  A  very  satisfactory 
test  as  to  whether  any  given  case  comes  within  this  principle  or 
not  is  to  determine  whether  the  ambiguity  itself  is  raised  by  facts- 
extrinsic  of  the  instrument ;  because  it  is  only  when  so  raised  that 
parol  evidence  is  admissible  to  explain  it.  For  instance,  there  is 
a  grant  or  devise  of  the  manor  of  A.  Parol  evidence  shows  two 
manors  of  that  name  belonging  to  the  grantor  or  devisoj^  And 
as  parol  evidence  has  raised  the  ambiguity,  and  created  the  obsta- 
cle to  the  enforcement  of  the  grant  or  devise,  the  law  allows  a 
resort  to  the  same  species  of  testimony  to  clear  it  up  and  to  show 
which  of  the  two  manors  was  intended  as  the  subject  of  the  gsant 
or  devise.  It  is  not,  perhaps,  too  much  to  say  that  parol  evidence 
is  admissible  to  some  extent  to  determine  the  application  of  every 
^itten  instrument.  It  must  be  resorted  to  to  show  what  it  is  that 
corresponds  with  the  description,  and  it  must  be  allowed  to  extend 
to  all  such  extrinsic  facts  as  determine  the  application  of  the 
instrument  to  one  subject,  rather  than  to  others,  to  which,  on  the 
face  of  it,  it  might  appear  equally  applicable. 

3.  Another  "branch  of  inquiry  relates  to  what  acts  of  the  parties, 
and  what  circumstances,  it  is  admissible  to  produce  in  evidence  in 
order  to  explain  a  latent  ambiguity.  The  law  admits  evidence  to 
be  given  of  all  the  acts  of  the  parties  that  were  previous  to,  or  con- 
temporaneous with,  the  agreement,  but  not  of  those  that  were  sub- 
sequent.. But  no  parol  evidence  can  be  received  to  add  to  a  written 
agreement  any  stipulation  orally  agreed  upon  between  the  parties 
either  before  or  at  the  time  the  contract  was  reduced  to  writing, 
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and  which  was.  to  be  parcel  of  the  written  instrument,  but  was  not 
introduced  into  it.  Lord  Imham  vs.  Childj  1  Bro.  Chan.  Bep.  92 ; 
Small  vs.  Quincyj  4  Greenl.  497.  But  a  different  rule  prevails  in 
regard  to  introducing  evidence  of  such  stipulations  subsequent  to 
the  execution  of  the  written  agreement.  Brewster  vs.  Countryman^ 
12  Wend.  446.  It  is  held  entirely  competent  in  all  cases  not 
affected  by  the  Statute  of  Frauds,  after  the  agreement  has  been 
reduced  to  writing,  and  after  breach,  for  the  parties  to  it  to  make 
a  new  contract,  not  in  writing,  by  which  they  agree  to  waive,  dis- 
solve, or  annul  the  former  agreement,  or  add  to,  subtract  from, 
vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract, 
to  be  proved  in  part  by  the  written  agreement,  and  in  part  by  the 
subsequent  verbal  stipulations.  In  all  those  cases  where  the  written 
contract  is  not  intended,  and  does  not  in  fact  purport  to  contain 
all  the  terms  of  the  agreement,  it  is  competent  to  introduce  evi- 
dence of  a  distinct  contract  resting  in  parol,  and  which  relates  to 
terms  n^t  noticed  in  the  written  memorandum.  Jeffry  vs.  Walt^  1 
Stark.  267.  And  so  also  collateral  terms  may  be  ingrafted  by 
parol,  upon  an  agreement  in  writing,  which  is  entirely  silent  on 
the  subject  of  such  terms,  if  the  new  matter  be  supported  by  some 
known  custom  or  general  understanding. 

In  regard  to  time  and  circumstances,  the  rule  is,  that  « the  best 
and  surest  mode  of  expounding  an  instrument  is  by  referring  it  to 
the  time  when,  and  circumstances  under  which,  it  was  made./ 
Ancient  grants  are  to  be  expounded  according  to  the  law  of  the 
time  when  they  were  made.  Adams  vs.  Frothinghamy  3  Mass. 
852.  So  also  the  rule  may  be  considered  as  fully  established,  that 
however  general  the  words  of  an  ancient  grant  may  be,  it  is  to  be 
construed  by  evidence  of  the  manner  in  which  the  thing  granted 
has  always  been, possessed  and  used,  as  this  furnishes  evidence  of 
the  intention  of  the  parties.   Wdd  vs.  Homhy^  7  East  199. 

In  reference  to  circumstances,  the  Court  will  resort  to  those 
which  are  extrinsic,  and  which  surround  the  transaction,  so  as  to 
be,  as  nearly  as  possible,  in  the  same  situation  as  the  parties  whose 
language  is  to  be  construed ;  and  with  this  view  it  is  proper  to  look 
at  all  surrounding  circumstances*  and  the  pre-existing  relation  be- 
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tween  the  parties.  Bloisom  vs.  Griffin^  8  Eern.  569.  So  also 
circumstances  attending  the  execution  of  an  instrnment  may  be 
resorted  to  as  an  aid  in  the  interpretation  of  its  language. 

4.  The  only  remaining  inquiry  we  shall  make  relates  to  usage 
or  custom,  and  this  is  introduced  not  with  a  view  to  contradict  the 
tenns  of  a  contract,  but  to  interpret  and  explain  them.  The  Queen 
vs.  Inhabitants  of  Trent^  5  Adolph.  &  Ellis  303.  The  only  pur- 
pose for  which  usage  or  custom  is  admissible  is  to  determine  the 
real  intentions  and  understanding  of  the  parties  where  they  are 
not  determined  by  the  actual  terms  of  the  contract.  But  it  can 
never  be  admitted  to  contradict  or  supersede  the  positive  and  definite 
provisions  of  a  contract,  because  the  entering  into  such  provisions 
is  regarded  as  evidence  of  an  intention  to  overrule  all  usage  or 
custom  which  conflict  with  their  terms.  There  are  certain  limita- 
tions, however,  to  the  introduction  of  usage  or  custom.  These 
grow  mostly  out  of  its  nature  or  character.  No  usage  inconsistent 
with  the  principles  of  law,  or  which  would  defeat  the  essential  pro- 
visions of  the  contract,  or  which  is  narrow,  local,  or  confined,  or 
existing  only  in  the  private  opinion  of  a  few,  can  be  introduced  to 
modify  or  explain  the  terms  of  an  agreement.  Rogers  vs.  Mecha- 
nics' Fire  Ins.  Co,j  1  Story  606.  The  usage  should  either  be 
brought  home  to  the  knowledge  of  the  other  party,  or  be  so 
general  as  to  justify  a  presumption  of  such  knowledge.     A.  D. 


RECENT  AMERICAN  DECISIONS. 

Circuit  Court  United  States^  Massachusetts  District.  October 
Term,  1862.— /n  Admiralty. 

HENRY  A.  PIERCE,  LIBELLANT,  VS.  NATHANIEL  WINSOR,  JR.,  ET  AL. 

MaPtic  shipped  in  bulk  on  a  yessel  chartered  for  California,  in  the  course  of  the 
voyage  melted  and  afterwards  set,  as  it  was  naturally  liable  tq  do  when  exposed 
to  great  heat,  and  thereby  occasioned  serious  injury  to  other  parts  of  the 
cargo.  The  shippers  of  the  latter,  by  reason  thereof,  recovered  damages 
against  the  owners  of  the  vessel,  in  actions  on  bills  of  lading  signed  by  the 
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master,  who  had  been  appointed  bj  the  owners  of  the  TesseL  The  dangerous 
character  of  mastic  was  not  known  to  either  party  at  the  time  of  its  shipment, 
and  had  in  fact  been  frequently  shipped  on  shorter  voyages  without  injurious 
consequences.  Held  that  the  owners  of  the  vessel  were  entitled  to  recover  on  a 
libel  in  admiralty  against  the  charterers,  the  amount  of  damages  which  they  had 
been  obliged  to  pay. 

Opinion  delivered  by  Mr.  Justice  Clifford. 

This  is  an  appeal  in  admiralty  from  a  decree  of  the  District 
Court  of  the  United  States  for  this  district,  in  a  cause  of  contract, 
civil  and  maritime.  The  libellant  was  the  owner  of  the  ship  Golden 
City,  and  the  respondents  were  the  charterers  for  a  voyage  from 
Boston  to  San  Francisco.  Charter-party  bears  date  on  the  4th 
day  of  May,  1858,  and  the  libel  was  filed  on  the  10th  day  of 
November,  1859.  The  respondents  chartered  the  whole  ship,  with 
the  usual  exception  of  the  cabin  and  necessary  room  for  the  ac- 
commodation of  the  crew  and  the  stowage  of  the  sails,  cables, 
and  provisions ;  and  the  stipulation  was  that  the  ship  should  be  at 
the  sole  use  and  disposal  of  her  charterers  for  the  voy«nge,  and  that 
no  goods  or  merchandise  should  be  laden  on  board  otherwise  than 
from  the  charterers  or  their  agent.  The  owners  engaged  to  make 
necessary  repairs,  man,  and  victtial  the  ship,  and  take  and  receive 
on  board  the  vessel  during  the  voyage  all  such  lawful  goods  and 
merchandise  as  the  charterers  or  their  agent  might  think  proper  to 
ship.  Among  other  things  the  libellant  alleged  that  the  respond- 
ents, as  the  charterers  of  the  ship,  while  she  was  lying  at  New 
York,  delivered  or  caused  to  be  delivered  on  board  the  ship  to  the 
master,  to  be  carried  to  Boston,  and  thence  to  San  Francisco,  on 
the  voyage  under  the  charter-party,  one  thousand  and  four  cakes 
of  an  article  called  mastic ;  that  the  article  is  composed  of  bitumen 
and  earthy  matter,  and  at  a  certain  degree  of  heat  will  soften  and 
melt,  and  will  then  set  so  as  to  become  very  hard  and  flinty ;  that 
,  on  a  voyage  such  as  that  from  Boston  to  San  Francisco  the  ten- 
dency on  that  behalf  is  so  great  that,  unless  the  article  is  properly 
and  skilfully  packed,  the  cakes  are  liable  to  melt  and  run  together, 
and  among  the  other  goods  stowed  in  contact  with  the  same,  and 
to  diffuse  itself  in  the  hold  of  the  sliip,  and  then  to  set  and  harden 
80  as  to  injure  and  destroy  the  other  goods,  and  to  cause  great  and 
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unusual  expense  in  discharging  the  other  goods  and  the  mastic  out 
of  the  ship  ;  that  the  article  was  then  new  in  commerce,  and  that 
the  effect  of  a  voyage  upon  it  was  unknown  to  the  master  and  to 
the  libellant ;  that  the  respondents  did  not  give  to  the  master  or  to 
the  libellant  any  notice  of  the  character  of  the  article  or  of  its 
liability  or  tendency  to  melt  and  do  damage  as  aforesaid,  and  that 
neither  the  master  or  himself  had  any  knowledge  or  means  of 
knowledge  upon  the  subject,^or  that  the  mastic  might  not  properly 
be  stowed  in  the  way  that  goods  are  usually  stowed  for  such 
voyages ;  and  he  also  alleged  that  the  mastic  did  soften  and  melt 
on  the  voyage,  and  that  the  cakes  did  run  together  and  among  the 
other  goods  placed  in  contact  with  the  mastic,  diffusing  itself  in 
the  hold  of  the  ship,  and  did  then  set  and  became  hard  and  flinty, 
whereby  the  goods  were  injured  and  destroyed,  and  the  libellant 
was  compelled  under  the  bills  of  lading  to  make  good  the  loss  and 
damage,  and  was  put  to  additional  expense  in  discharging  the 
goods  and  freeing  the  ship  of  the  mastic. 

Most  of  the  material  allegations  of  the  libel  are  denied  in  the 
answer.  The  respondents  deny  that  the  mastic  was  a  new  article 
of  commerce,  or  that  they  were  bound  to  ascertain  any  further  re- 
specting the  mastic,  or  give  any  notice  to  the  libellant  as  to  its 
character  or  the  manner  in  which  it  should  be  stowed,  or  that  they 
were  in  that  particular  or  in  any  other  respect  at  fault  in  the  pre- 
mises, as  alleged  by  the  libellant.  Lawful  goods  and  merchandise 
they  had  a  right  to  ship  ;  and  they  allege  that  the  mastic  was  such 
under  the  charter-party,  and  that  they  shipped  the  same  without 
any  fault,  and  that  the  same  was  received  by  the  consignees,  pay- 
ing freight  on  the  same,  and  that  the  mastic  was  put  to  the  pur- 
poses for  which  it  was  designed,  And  consequently  they  allege  that 
if  the  libellant  was  put  to  any  expense,  or  suffered  any  damage,  it 
was  through  his  own  fault,  and  that  of  his  agents.  Both  parties 
took  testimony  in  the  District  Court,  and,  after  the  hAring,  the 
Court  entered  a  decree  in  favor  of  the  libellant,  and  the  Vespondents 
appealed  to  this  Court.  The  mastic,  as  alleged,  was  shipped  by 
the  Government  of  the  United  States  from  their  works  at  New 
York  to  the  fortification  at  Fort  Point  in  San  Fraifeisco.  When 


142 


PIKRCE  TB.  WINSOB. 


delivered  on  board  it  was  in  cakes,  and  was  stowed  in  bulk  in  the 
run.  Upon  the  arrival  of  the  ship  at  the  port  of  destination,  it 
was  fonnd  that  the  mastic  had  melted  on  the  voyage,  and  that  the 
cakes  had  run  together  and  among  the  cargo  stowed  in  contact 
with  it,  and  had  been  hardened  as  alleged  in  the  libel,  and  in  that 
state  was  adhering  to  the  sides  of  the  ship  and  to  certain  portions 
of  the  cargo.  The  amount  of  damage  done  to  the  cargo,  which 
was  paid  by  the  master  on  account  of^the  ship,  including  the  extra 
expense  in  discharging  the  mastic,  exceeded  nineteen  hundred  dol- 
lars. Two  other  ships,  the  Dashawaj  and  the  Fleetwing,  which 
sailed  shortly  after  the  Golden  City,  also  had  mastic  on  board, 
shipped  in  the  same  way,  and  the  proofs  show  that  when  the  vessels 
arrived  out  it  was  in  the  same  condition.  These  cargoes,  with  one 
shipped  in  casks  at  a  later  period,  and  after  the  facts  respecting 
the  earlier  shipments  had  become  known,  were  all  the  cargoes,  so 
far  as  known,  ever  shipped  by  the  United  States  to  San  Francisco 
or  on  any  long  voyage.  Such  mastic  is  manufactured  by  the 
government  at  New  York,  and  is  used  on  fortifications,  and  has 
been  repeatedly  shipped  to  the  various  forts  on  the  Atlantic  coast 
and  in  the  Oulf,  and  had  always  been  shipped  in  bulk  without  its 
being  known  that  it  was  liable  to  be  so  affected  by  the  heat  in  the 
hold  of  the  vessel.  Suit  was  brought  by  the  owners  of  the  vessel 
against  the  charterers  to  recover  the  damage  and  expense  as 
already  explained.  The  libellant  does  not  allege  or  prove  that  the 
respondents  had  any  knowledge  of  the  dangerous  character  of  the 
article,  but  he  claims  to  recover  upon  the  ground  that  there  is 
always  an  implied  contract  on  the  part  of  the  charterer  or  general 
shipper  of  merchandise  that  the  goods  shipped  shall  not  be  of  a 
character  dangerous  to  the  ship  cAr  the  rest  of  the  cargo,  and  that 
the  want  of  knowledge  of  the  true  character  of  the  article  will  not 
release  such  charterer  or  shipper  from  the  responsibility  which  the 
law  impoAs  upon  him  as  incidental  to  his  contract.  Two  proposi- 
tions may  be  assumed  as  beyond  dispute.  First,  that  the  case  is 
not  one  of  inevitable  accident ;  and  secondly,  that  the  owner  of  the 
ship  is  without  any  actual  fault  arising  out  of  any  act  of  his  own 
or  that  of  the  master  or  his  agents.    Inevitable  accident  is  not 
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pretended ;  and,  if  the  pretence  were  set  up,  it  could  not  be  sup- 
ported for  a  moment.  Union  Steamship  Co.  rs.  Neto  York  and 
Virginia  Steamship  Q>.^  24  How.  313.  Some  attempt  was  made 
to  impute  fault  to  the  owner  of  the  vessel  because  she  was  delayed 
'  in  Boston  for  the  purpose  of  repairs,  but  the  explanations  are 
satisfactory  and  the  position  wholly  unsustained.  Neither  party 
•  had  any  knowledge  of  the  dangerous  character  of  the  article,  so 
that  it  may  be  said  that  there  was  no  actual  fault  on  either  side, 
except  such,  if  any,  as  the  law  implied  from  the  nature  of  thd 
transaction.  The  charterers  put  up  the  ship  as  a  general  ship^ 
and  under  the  terms  of  the  charter-party  the  ship  was  at  their  sole 
use  and  disposal  to  ship  such  lawful  goods  as  they  might  think 
proper,  and  it  was  expressly  stipulated  that  their  stevedore  should 
be  employed  by  the  owner  in  Boston.  The  stowage  of  the  mastic 
was  made  in  the  usual  way,  and  it  is  not  denied  that  it  would  have 
been  proper  if  the  article  had  been  what  it  was  supposed  to  be 
when  it  was  received  and  put  on  board.  Want  of  greater  care  in 
that  behalf  is  not  a  fault,  because  the  master  had  no  knowledge  or 
neans  of  knowledge  that  the  article  required  any  extra  care  or 
attention  beyond  what  ia  usual  in  respect  to  other  goods.  Proper 
precautions  in  respect  to  the  packing  therefore  had  been  taken  if 
the  goods  had  not  been  of  dangerous  character,  which  was  wholly 
unknown  to  the  master  or  thtr  owner  of  the  ship,  or  his  agents* 
But  damage  was  occasioned,  and  loss  and  expense  were  incurred, 
and  the  only  question  is  who  must  suffer.  Where  the  owners  of  a 
general  ship  undertook  that  they  would  receive  the  goods  and 
safely  carry  and  deliver  them  at  her  destined  port,  it  was  held  in 
Brass  vs.  MaUhmd^  6  Ell.  &  Black.  4S1,  that  the  shippers  under- 
took that  they  would  not  deliver,  to  be  carried  in  the  voyage, 
packages  of  goods  of  a  dangerous  nature,  which  those  employed  on 
.  behalf  of  the  shipowner  might  not  on  inspection  be  reasonably  ex- 
^  pected  to  know  to  be  of  a  dangerous  nature,  without  expressly 
giving  notice  that  they  were  of  a  dangerous  nature.  Such  was  the 
principle  laid  down  in  that  case,  but  the  reasoning  of  the  Court  in 
support  of  the  rule  is  even  more  applicable  to  the  present  case* 
Although  those  employed  on  behalf  of  the  shipowner  have  no  rea- 
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sonable  means  daring  the  loading  of  a  general  Bhip  to  ascertain  the 
quality  of  the  goods  offered  for  shipment,  or  narrowly  to  examine 
the  sufficiency  of  the  packing  of  the  goods,  t](e  shippers,  says  Lord 
Campbell,  have  such  means,  and  it  seems  more  just  and  expedient 
that,  although  they  were  ignorant  of  the  dangerous  quality  of  the 
goods  or  the  insufficiency  of  the  packing,  the  loss  occasioned 
thereby  should  he  cast  upon  the  shipper  rather  than  upon  the  ship-  * 
owners.  Accordingly  he  held  that  the  shippers,  and  not  the  ship- 
owner, must  suffer,  if  from  the  ignorance  of  the  former  a  notice 
was  not  given  to  the  latter  which  they  were  entitled  to  receive,  and 
from  the  want  of  notice  a  loss  had  arisen  which  must  fall  on  either 
the  shipper  or  the  owner  of  the  vessel.  Undoubtedly  that  rule,  as 
is  well  contended  by  the  libellant,  rests  upon  the  same  principle 
as  that  which  is  applied  in  other  commercial  transactions  of  an 
analogous  character.  Where  d&mage  is  sustained  in  a  case  not 
falling  within  the  category  of  an  inevitable  accident,  and  neither 
party  is  in  actual  fi^ult,  the  loss  shall  fall  on  him  who  from  the  re- 
lation he  bears  to  the  transaction  is  supposed  to  be  possessed  of 
the  necessary  knowledge  to  have  avoided  the  difficulty.  Baron 
Parks  applied  that  rule  in  the  case  of  CUbson  vs.  Smallj  24  Eng. 
L.  &  Eq.  40,  with  great  force  and  rigor  in  the  case  of  a  voyage 
policy,  holding  that  the  law  did  not  regard  exceptional  cases,  but 
wisely  laid  down  a  general  rule,  which  is  a  most  reasonable  one  in 
the  vast  majority  of  voyage  policies,  that  the  assured  implicitly 
contracted  to  do  that  which  he  ought  to  do  before  the  commence- 
ment of  the  voyage.  Judge  Sprague  approved  the  rule  upon  the 
ground  that  it  ordained  that  the  loss  should  fall  upon  the  party 
who  generally  had  the  best  *means  of  informing  himself  as  to  the 
character  of  the  article  to  be  shipped,  which  undoubtedly  is  the 
foundation  principle  on  which  the  liability  rests.  Were  the  rule 
otherwise  it  might,  as  was  well  said  by  the  district  Judge,  en- 
courage negligence,  and  even  induce  the  general  shipper  or  char- 
terer to  try  experiments  with  articles  unknown  to  commerce  at 
the  expense  of  the  shipowner.  In  view  of  the  whole  case  I  am  of 
the  opinion  that  there  is  no  error  in  the  record. 

The  decree  of  the  District  Court  is  accordingly  affirmed . 
with  costs. 
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For  the  foregoing  yerj  able  and  inte-  action  muat  not  fall  upon  both  parties, 

resting  opinion  we  are  indebted  to  the  in  proportion  as  they  haye  been  injured, 

courtesy  of  Mr.  Jostioe  Cliffobd.   The  by  what,  to  them,  must  be  regarded  as 

subject  is  not  one  which  we  haye  before  an  accidental  result.    This  is  clearly  so 

had  occasion  to  examine,  and  we  infer,  in  regard  to  property  under  lease,  wliere 

from  the  paucity  of  references  to  other  no  special  stipulations  are  made.    If  the 

oases,  both  here  and  in  the  case  of  Brass  property,  be  it  real  or  personal,  is  de- 

V«.  Maitland,  86  Eng.  L.  &  £q.  R.  221,  stroyed,  4>r  rendered  unfit  for  the  use 

where  the  matter  is  yery  extensiyely  of  the  lessee,  without  the  fault  of  either 

discussed,  both  at  the  bar  and  upon  the  party,  the  loss  for  the  term  falls  upon 

bench,  Csovpton,  J.,  dissenting,  that  the  lessee  and  for  the  remainder  upon 

the  question  has  but  seldom  arisen  upon  the  lessor. 

the  direct  point  here  ruled.    It  must  But  we  haye  been  struck  with  the 

therefore  be  settled  by  the  application  force  of  the  suggestion  that,  as  a  rule 

of  the  nearest  analogies.    And  in  this  of  policy,  it  is  better  the  loss  in  cases 

yiew  it  seems  to  us  not  entirely  free  like  the  present  should  fall  exclusiyely 

from  doubt.  upon  the  shipper.    It  is  clear  where  the 

It  seems  clearly  settled  that  to  the  contract,  or  charter-party,  contains  any 

extent  of  the  shipper's  knowledge  he  is  stipulation  as  to  the  quality,  state,  or 

olearty  bound  to  disclose  any  and  all  lawfulness  of  the  goods  to  be  shipped 

grounds  of  apprehension,  belief,  or  bus-  by  the  charterer,  he  thereby  assumes 

picion,  of  any  dangerous  character  in  all  risk  in  regard  to  those  matters, 

the  articles  shipped.  The  omission  to  do  And  the  unquestionable  tendency  of 

BO  would  be  clearly  fraud,  as  has  often  the  more  .recent  decisions  is  towards 

been  held  in  regard  to  common  carriers,  making  the  party  upon  whom  the  se- 

Hutchinson  vs.  Guion,  5C.  B.  N.  S.  149;  lection  of  goods  is  devolyed,  either  by 

Hudson  V8.  Baxendale,  2  H.  &  N.  676 ;  the  terms  of  the  contract,  or  the  relation 

Redfield  on  Railw.  803,  and  oases  cited,  of  the  parties,  responsible  by  way  of  an 

And  in  this  case,  where  the  defect  is  implied  contract  for  all  latent  defects  in 

latent  and  equally  unknown  to  both  them,  that  is  for  all  defects  equally  un- 

parties,  the  loss  must  of  necessity,  so  far  known  to  both,  parties.   This  question, 

as  the  goods  are  eoncemed,  fall  upon  in  regard  to  the  implied  warranty  of  thee 

the  owner.   But  beyond  that,  where  loss  ^tness  of  partioular  goods  for  any  giyen 

and  injury  occurs  to  the  shipowner  or  purpose,  is  lucidly  and,  as  it  seems  to 

carrier,  through  some  defect  in  the  ar-  us,  yery  satisfactorily  discussed,  in  the 

tide  equally  unknown  to  both  parties,  Exchequer  Chamber  in  the  recent  case 

and  where  it  is  the  result,  not  of  any  of  Bigge  v«.  Parkinson,  8  Jur.  N.  8. 

defectiye  quality,  either  in  the  article  1014  (1862),  by  the  Lord  Chief  Justice 

or  the  package,  but  results  solely  from  of  the  Queen's  Bench.    His  Lordship 

the  effect  of  change  of  temperature  ne-  thus  defines  the  rule :     Where  a  buyer 

cessarily  incident  to  the  yoyage,  which  buys  a  specific  article,  caveat  emptor  ap- 

was  equally  open  to  the  obseryation  of  plies ;  but  where  the  buyer  orders  goods 

both  parties  and  which  might  haye  been  to  be  supplied,  and  trusts  to  the  seller's 

anticipated  by  both,  but  for  inattention  judgment  to  select  the  goods  for  the 

or  want  wof  experience,  it  seems  to  ub  purpose  to  which  they  were  to  be  ap- 

there  may  be  some  ground  to  question,  plied,  and  which  both  parties  knew  they 

whether  the  loss  incident  to  the  trans-  were  to  be  applied  to,  then,  though 
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there  is  no  express  stipulation  that  they 
shall  be  fit  for  that  purpose,  there  is  an 
implied  warranty. that  they  shall  be  fit." 
This  is  certainly  a  Tery  equitable  and 
just  principle,  and  one  which  is  quite 
susceptible  of  controlling  the  present 
case,  without  any  unreasonable  exten- 
sion. We  belieTe  the  tendency  of  mod- 
ern decisions,  in  regard  to  ,the  harsh 


and  unreasonable  application  of  the 
maxim  caveat  emptoTy  is  in  the  right 
direction.  We  therefore  coincide  fully 
with  the  decision  of  Mr.  Justice  Cx-ur- 
roRD  in  the  principal  case.  We  only 
wish  to  haTe  it  brought  to  the  decision 
of  the  full  bench.  Our  doubts  do  not 
extend  beyond  that. 

L  F.  R. 


Supreme  Court  of  Pennsylvania. 

CHASE  vs.  MILLER. 

Contested  Election — Constitutionality  of  Military  Vote  outside  of 

State. 

1.  This  Ck)urt  has  jurisdiction  to  review  and  correct  the  proceedings  of  inferior 
Courts,  except  where  it  is  expressly  excluded  by  statute,  or  in  a  case  stated  by 
the  parties,  wherein  they  agree  to  submit  their  disputes  to  auditors  or  referees 
of  the  Common  Pleas  wiibout  expressly  reserving  their  right  to  a  writ  of  error. 
The  presumption  in  the  latter  case  is,  that  the  parties  mean  to  bind  themselves 
by  the  award  of  the  domestic  tribunal  of  their  own  choice. 

2.  This  Court  has  jurisdiction  of  a  contested  election,  on  certiorari^  where  it  appears 
from  the  record  that  no  facts  were  in  dispute ;  hence  the  rulings  of  the  Court 
below  upon  questions  of  law  purely  are  reviewable  here. 

8.  This  Court  is  as  much  bouad  to  take  cognisance  of  questions  involving  the 
I  constitutionality  of  the  election  laws,  even  though  they  may  be  raised  in  a 
contested  election,  as  they  are  to  pass  upon  the  constitutionality  of  an  Act  of 
Assembly  relating  to  any  other  subject,  as  long  as  the  Legislature  does  not  take 
away  that  jurisdiction. 

4.  The  156th  section  of  the  Act  of  2d  July,  1889,  giving  to  Courts  of  Quarter  Ses- 
sions the  same  powers  that  are  conferred  on  committees  of  the  Legislature,  to 
compel  the  attendance  of  witnesses  and  the  production  of  papers  in  contested 
elections,  is  only  a  grant  of  power  for  the  specific  purposes  named,  and  does  not 
make  the  decision  of  the  Court  below,  like  that  of  the  Legislature,  final  and 
conclusive. 

6.  Bills  of  exceptions  are  not  allowed  in  the  Courts  of  Quarter  Sessions,  therefore 
no  question  which  arises  outside  of  the  record  can  be  reviewed  by  this  Court. 

6.  Election  districts,  within  the  meaning  of  our  statute,  denotes  subdivisions  of 
Pennsylvania  territory,  marked  out  by  known  boundaries,  prearranged  and 
declared  by  public  authorities ;  and  election  districts  mean  in  the  Constitution 
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just  what  they  mean  in  the  statate.  The  Constitution  recognises  them  as  among 
'  the  ciyil  institutions  of  the  State,  which  can  neither  be  created,  nor  controlled 
by  the  military  power. 

7.  The  term  residence"  in  the  Constitution  is  the  same  as  domicil — a  word  which 
means  the  place  where  a  man  establishes  his  abode,  makes  the  seat  of  his  pro- 
perty, and  exercises  his  civil  and  political  rights. 

8.  The  right  of  a  soldier  to  vote,  under  the  Constitution,  is  in  the  district  where 
he  resided  at  the  time  of  his  entering  the  military  service. 

9.  The  48d  section  of  the  election  law  of  2d  July,  1889,  allowing  soldiers  to  vote 
outside  of  the  boundaries  of  the  State,  is  in  direct  conflict  with  the  amended 
clause  of  the  3d  article  of  the  Constitution  of  Pennsylvania,  and  is,  therefore, 
null  and  void. 

Appeal  from  and  certiorari  to  the  Quarter  Sessions  of  Luzerne 
County. 

A  complaint  of  upwards  of  twenty  qualified  electors  of  Luzerne 
county,  setting  forth  an  undue  election  and  false  return  of  Ezra  B. 
Chase  to  the  office  of  District  Attorney  of  said  county,  was  filed 
29th  November,  1861. 

On  December  24,  1861,  an  agreement  between  the  parties  as  to 
the  facts  to  be  submitted  as  a  case  stated,  was  filed.  This  agree- 
ment submits  the  question  of  the  constitutionality  of  an  Act  of 
Assembly  of  Pennsylvania,  allowing  volunteers  in  military  service 
to  vote  wherever  they  may  be  on  the  May  of  election,  and  the  com- 
manding officers  to  transmit  their  return  of  votes,  tickets,  &c.,  to 
their  respective  counties  to  be  counted  ii^the  general  return.  The 
facts  of  the  case  appear  at  large  in  the  opinion  of  the  Supreme 
Court.  The  Court  below  decided  in  favor  of  the  constitutionality 
of  the  military  vote,  and  decreed  accordingly. 

The  case  was  argued  on  behalf  of  the  appellant  by  Messrs. 
Stanley  Woodward^  and  Lyman  SakeSy  who  cited  Sect.  1,  Art. 
S,  of  the  Constitution  of  Pennsylvania;  McDanieV%  Case,  4  Penn. 
L.  Jour.  312;  Cooper  vs.  ailhraith,  8  W.  C.  C.  R.  546;  Story's 
Confl.  Laws  50,  51 ;  Kent's  Com.  431,  note  E. ;  1  Bouv.  Inst.  96, 99 ; 
Guier  vs.  O'Lanielj  1  Binn.  352 ;  U.  S.  vs.  Penelopej  2  Peters' 
Adm.  450 ;  9  Deb.  Penna.  Const.  800.  The  Constitution  requires 
a  residence  of  ten  days  immediately  preceding  the  election  in  the 
election  district.    This  restriction  is  to  be  strictly  construed.  The 
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Legislature  have  no  power  to  modify  a  constitutional  restriction 
upon  the  voting  privilege. 

Messrs.  S.  P.  Longstreet  and  Q-.  M.  Wharton^  for  appellees, 
cited  Overseers  vs.  Brown^  1  Harris  890 ;  Canal  Co.  vs.  Keiser^  7 
Harris  134 ;  Carpenter* s  Case^  2  Harris  486 ;  Commonwealth  vs. 
'Nathans^  6  Barr  124;  Wallington  vs.  KneasSy  8  Harris  313,  7 
Watts  527 ;  Mifflin  Township  vs.  Elizabeth^  6  Harris  17 ;  Common- 
wealth vs.  Clarke,  7  W.  &  S.  127 ;  Act  of  26  April,  1844 ;  Com- 
fnonwealth  vs.  Hartman^  5  Harris  119 ;  Commonwealth  vs.  Mc  WU- 
liamsy  1  Jones  70;  Commonwealth  vs.  Maxwell^  8  Casey  458; 
JS.  R.  Co,  vs.  Casey y  2  Casey  800 ;  KUpatrick  vs.  Commonwealth, 
7  Casey  215 ;  Bank  of  Kentucky  vs.  Schuylkill  Bank,  1  Parsons 
223.  A  constitution  is  not  to  receive  a  technical  but  a  liberal  con- 
struction. There  is  nothing  in  the  Constitution  to  prevent  the 
Legislature  from  establishing  for  the  convenience  of  the  people, 
diifexent  places  to  receive  votes  for  the  same  election  district ;  nor 
is  there  anything  to  prevent  their  establishing,  for  the  convenience 
of  the  voters  of  a  district,  a  place  outside  of  the  district  for  holding 
the  election.  Express  prohibition  is  necessary  to  oust  the  authority 
of  the  Legislature. 

The  opinion  of  the  Court  was  delivered  May  22d,  1862,  by 
Woodward,  J. — This  is  a  case  of  contested  election.  ^  It  comes 
up  to  us  by  writ  of  cerfiorari.  A  motion  was  made  and  fully 
argued,  to  quash  the  writ  on  the  ground  that  the  decree  of  the 
Court  below  is  final  and  conclusive,  and  that  we  have  no  jurisdic- 
tion to  review  it.  The  first  point  to  be  considered,  therefore,  is 
our  jurisdiction ;  for  if  there  be  any  doubt  on  that  head,  we  shall 
be  more  than  willing  to  escape  the  constitutional  question  upon  the 
record. 

[A  portion  of  the  opinion,  not  referring  to  the  main  question  of 
constitutionality,  is  omitted,  on  account  of  the  extreme  length  of 
the  case.] 

An  election  for  District  Attorney  was  held  in  Luzerne  county, 
last  October,  at  which  Ezra  B.  Chase  and  Jerome  G.  Miller  vrere 
the  candidates.   After  counting  what  the  return  judges  considered 
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legal  votes,  they  gave  their  certificate  of  election  to  Chase,  but 
twenty  qualified  electors  filed  their  complaint  in  writing,  setting 
forth  an  undue  election,  and  a  false  return  of  Chase,  and  thus  this 
contest  was  inaugurated.  Besides  complaining  of  a  large  number 
of  fraudulent  votes  cast  within  the  county,  the  petitioners  set  forth 
that  *^  on  the  day  of  election  certain  citizens  of  the  Commonwealth, 
being  qualified  electors  of  the  county  of  Luzerne,  and  then  in  the 
actual  military  service  in  certain  detachments  or  companies  of  vol- 
unteers, under  a  requisition  from  the  President  of  the  United  States, 
and  by  the  authority  of  the  Governor  of  the  Commonwealth,  did, 
agreeably  to  law,  hold  an  election  for  the  purpose  of  electing  county 
oflScers  of  Luzerne  and  then  follows  a  detailed  statement  of  the 
votes  cast  by  different  companies  for  the  office  of  District  Attorney, 
and  a  complaint  that  the  return  judges  excluded  the  vote  of  the 
volunteers,  and  issued  their  certificate  in  disregard  of  it.  ' 

The  petitioners  did  not  give  the  names  of  the  military  voters, 
nor  tell  the  Court  where  they  voted.  Exceptions  were  filed  to  the 
complaint,  one  of  which  was  that  the  place  of  voting  was  not  dis* 
closed,  but  the  Court  overruled  the  exceptions,  and  refused  to  quash 
the  complaint  or  compel  it  to  be  amended  in  this  particular. 

Pending  the  proceedings  upon  this  petition,  the  parties,  on  the 
24th  of  December,  1861,  entered  into,  and,  with  the  leave  of  th.- 
Court,  filed  of  record,  a  written  agreement  in  these  words : 

It  is  agreed  the  following  facts  be  submitted  as  a  case  stated 
for  tlie  Court's  decision.  Admitted  that  of  the  votes  polled  within 
the  county  of  Luzerne,  Ezra  B.  Chase  received  5811  votes,  and 
that  Jerome  G.  Miller  received  5646,  and  that  the  said  number  of 
votes  by  each  received  be  counted  by  the  Court  as  legal  votes. 
That  of  the  votes  polled  by  the  volunteers  in  the  army,  Ezra  B. 
Chas»  received  58  votes,  Jerome  G.  Miller  received  862  votes.  But 
the  legality  of  the  votes  polled  by  the  volunteers  in  the  army  not 
being  admitted,  the  question  as  to  the  legal  effect  thereof  is  submit- 
ted as  a  matter  of  law  for  the  Court.  If  the  Coart  should  be  of 
opinion  that  the  army  vote  is  constitutional  and  legal,  the  same  to 
be  allowed  by-the  Court,  and  added  to  the  vote  cast  in  the  county 
for  the  party  or  parties  in  whose  favor  they  may  be,  and  then  the 
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Court  to  decree  in  favor  of  the  party  having  the  greatest  number 
of  votes.  If  no  part  of  the  army  vote  is  received,  the  decree  to  be 
in  favor  of  Mr.  Chase,  the  army  vote  being  taken  as  above  stated, 
the  objections  to  it  being  all  waived,  except  as  to  its  constitution* 
ality." 

On  the  6th  of  January,  the  Court  made  their  decree  upon  the 
written  statement  of  facts  agreed  to  by  the  parties,  and  filed  upon 
the  24th  December  ultimo,  no  other  evidence  being  offered,"  which 
was  to  the  effect  that  the  army  vote  was  legal,  that  it  should  be 
counted,  and  that  it  gave  a  majority  to  Miller,  to  whom  the  office 
was  awarded. 

*      •*  *  *  *  *  *  ** 

The  army  vote,"  as  it  is  most  loosely  called  in  the  agreement  of 
24th  December,  was  cast  somewhere,  and  counted  in  pursuance  of 
section  43d  and  the  sections  immediately  succeeding  of  the  general 
election  law  of  2d  July,  1839,  Purdon  289.  The  48d  section  is  in 
these  words : 

Whenever  any  of  the  citizens  of  this  Commonwealth,  qualified 
as  hereinbefore  provided,  shall  be  in  any  actual  military  service  in 
any  detachment  of  the  militia  or  corps  of  volunteers  under  a  requisi- 
tion from  the  President  of  the  United  States,  or  by  the  authority  of 
this  Commonwealth,  on  the  day  of  the  general  election,  such  citi- 
zens may  exercise  the  right  of  suffrage  at  such  place  as  may  be 
appointed  by  the  commanding  officer  of  the  troop  or  company  to 
which  they  shall  respectively  belong,  as  fully  as  if  they  were  present 
at  the  usual  place  of  election :  Provided,  That  no  member  of  any 
such  troop  or  company  shall  be  permitted  to  vote  at  the  place  so 
appointed,  if  at  the  time  of  such  election  he  shall  be  within  ten 
miles  of  the  place  at  which  he  would  be  entitled  to  vote  if  not  in 
the  service  aforesaid."  « 

This  section  and  its  sequents  are  virtually  a  reprint  of  the  Act 
of  29th  March,  1813,  6  Smith's  Laws,  p.  70.  The  jproviso  of  that 
Act  prescribed  two  miles  from  his  usual  place  of  voting  as  the  con- 
dition on  which  the  volunteer  in  actual  service  might  exercise 
suffrage  elsewhere.  Such  a  proviso,  whether  two  miles,  as  in  the 
Act  of  1813,  or  ten  miles,  as  in  the  Act  of  1839,  is  an  intimation 
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of  that  irhich  we  have  other  reasons  for  belieying,  that  the  Legisla- 
ture of  neither  of  those  years  had  any  thought  whatever  of  legal- 
izing military  voting  outside  of  our  own  territorial  limits.  They 
probably  meant  to  give  the  citizen  soldier  who  should  be  in  actual 
service  within  the  State  on  the  day  of  the  general  election,  an 
opportunity  to  vote,  if  his  engagements  detained  him  at  the  pre-  ^ 
Bcribed  distance  from  his  domicil.  And  so  understood,  there  was 
nothing  in  the  State  Constitution,  when  the  Act  of  1813  was  passed, 
which  its  terms  could  be  thought  to  contravene.  The  Constitution 
of  1700  was  then  in  force,  and  the  qualifications  of  an  elector  which 
that  instrument  prescribed,  were  that  he  should  be  a  freeman  of  the 
age  of  twenty-one  years ;  that  he  should  have  resided  in  the  State 
two  years  next  before  the  election,  and  within  that  time  paid  a 
State  or  county  tax,  which  should  have  been  assessed  at  least  six 
months  before  the  election — or  he  should  be  a  son,  between  twenty- 
one  and  twenty-two  years  of  age,  of  a  citizen  qualified  as  aforesaid. 
This  was  the  constitutional  rule,  and  the  whole  of  it,  up  to  Janu- 
ary 1,  1839,  when  the  amended  Constitution  of  1838  took  effect ; 
and,  therefore,  when  the  revisers  of  our  civil  code,  who  were  very 
competent  constitutional  lawyers,  reported  in  1834  a  general  elec- 
tion law,  substantially  the  same  that  is  now  in  force,  they  did  not 
hesitate  to  retain  the  substance  of  the  Act  of  1813.  Had  their 
report  been  made  after  the  Constitution  of  1838,  we  would  scarcely 
have  expected  them  to  incorporate  the  provisions  of  the  Act  of 
1813,  for,  as  we  shall  see  hereafter,  the  Constitution  of  1838  made 
the  place  of  voting  an  element  of  suff^rage. 

For  five  years  their  report  was  not  taken  up  by  the  Legislature, 
and  when  near  the  close  of  the  long  session  of  1839,  it  came  up, 
the  Legislature  passed  it  pretty  much  in  the  words  submitted  by 
the  revisers,  without,  adverting  to  the  changes  which  in  that  inter- 
val of  five  years  had  taken  place  in  our  fundamental  law.  We  are 
not  to  wonder  at  this,  for  instances  of  even  more  careless  legislation 
are  not  uncommon.  The  Act,  a  long  one,  made  up  of  157  sections, 
was  not  touched  until  a  late  day  of  the  session,  and  was  adopted 
by  the  two  houses  on  the  25th  June — the  very  day  they  adjourned. 
It  was  signed  by  the  Governor  on  the  2d  July,  1839,  which  gave 
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the  Act  its  date.  If,  in  the  harry  of  closing  a  long  session  of  the 
Legislature,  any  one  of  the  numerous  provisions  of  the  Act  suggested 
a  constitutional  doubt  to  the  mind  of  a  single  member,  he  doubtless 
dismissed  it  upon  faith  in  the  revisers,  without  remembering  that 
he  was  called  to  consider  a  very  different  constitutional  question 
from  any  that  engaged  their  attention.  Tradition  tells  of  no  con- 
stitutional debates  on  the  Act  of  1839  in  the  Legislature  that 
passed  it.  I  mention  these  circumstances  as  showing  how  incon- 
elusive  is  the  argument  which  the  learned  Judge  below  attempted 
to  deduce  in  favor  of  the  constitutionality  of  the  Act,  from*  the  high 
character  of  the  revisers  and  many  of  the  members  of  the  Legisla- 
ture. 

The  great  question  now  before  us  is,  whether  the  43d  section  of. 
the  Act  can  be  reconciled  with  the  Ist  section  of  article  3d  of  the 
amended  Constitution  ?  Having  already  quoted  the  43d  section,  I 
will  bring  into  contrast  with  it  the  very  terms  of  the  constitutional 
provision': 

"  Li  elections  by  the  citizens,  every  white  freeman  of  the  age 
of  twenty-one  years,  havipg  resided  in  the  State  one  year,  and  in 
the  election  district  where  he  offers  to  vote  ten  days  immediately 
preceding  such  eleetionj  and  within  two  years  paid  a  State  or 
county  tax,  which  shall  have  been  assessed  at  least  ten  days  before 
the  election,  shall  enjoy  the  rights  of  an  elector.  But  a  citizen  of 
the  United  States  who  had  previously  been  a  qualified  voter  in  this 
State,  and  removed  therefrom  and  returned,  and  who  shall  have 
resided  in  the  election  district  and  paid  taxes  as  aforesaid,  shall  be 
entitled  to  vote  after  residing  in  the  State  six  months :  Provided^ 
That  white  freemen,  citizens  of  the  United  States,  between  the  ages 
of  twenty-one  and  twenty-two  years,  and  having  resided  in  the 
State  one  year,  and  in  the  election  district  ten  days,  as  aforesaid, 
shall  be  entitled  to  vote,  although  they  shall  not  have  paid  taxes." 

By  comparing  this  clause  with  the  corresponding  provision  of  the 
Constitution  of  1790,  it  will  be  seen  in  what  the  amendments  con- 
sisted. The  word  "white"  was  introduced  before  "freemen," 
excluding  thereby  negro  suffrage,  which  had  prevailed  to  a  slight 
extent.    The  State  residence  was  reduced  from  two  years  to  one. 
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and  the  words  requiring  a  residence  in  the  election  district  where 
he  offers  to  vote,  were  added. 

This  latter  amendment  was  probably  suggested  by  the  registry 
hw,  which  was  passed  in  1886,  for  the  city  and  county  of  Phila- 
delphia, the  main  object  of  which  was  to  identify  the  legal  voter 
before  the  election  came  on,  and  to  compel  him  to  offer  his  vote  in 
his  appropriate  ward  or  township,  and  thereby  to  exclude  disquali- 
fied pretenders  and  fraudulent  voters  of  all  sorts.  The  idea  of  a 
registry  of  legal  voters  as  means  to  purity  of  elections  was  hinted 
by  Chief  Justice  TiLdHMAN  in  Oatlin  vs.  Smithy  2  S.  &  R.  266. 
When  the  third  article  came  up  in  the  Convention  of  1888  the  poli* 
tieal  party  who  had  favored  the  Philadelphia  registry  law,  brought 
forward  and  supported  this  amendment  as  calculated  to  accomplish 
substantially  the  same  results  for  the  whole  State  which  the  regiv 
•  try  law  proposed  to  accomplish  for  Philadelphia.  The  political 
party  to  whom  the  registry  law  had  always  been  distasteful,  opposed 
the  amendment  as  an  unnecessary  clog  upon  freedom  of  suffrage^ 
bat  on  a  division  it  was  adopted  by  a  vote  of  sixty-four  to  sixty, 
every  member  from^  the  city  of  Philadelphia,  where  the  registry  law 
bad  proved  acceptable,  voting  for  it,  and  every  member  from  the 
eoanty  of  Philadelphia,  which  had  never  relished  the  registry  law, 
voting  against  the  amendment :  Con.  Deb.  vol.  ix.,  p.  300,  et  seq. 

Begarding  the  amendment;  as  designed  in  general  to  exclude 
fraudulent  voting,  the  question  now  is,  what  construction  shall  be 
given  to  its  particular  phraseology  7  Construing  the  words  accord- 
ing to  their  plain  and  literal  import  (and  we  must  presume  that  the 
people  of  Pennsylvania  construed  them  so  when  they  adopted  the 
.  amendment),  they  mean,  undoubtedly,  that  the  citizen  possessing 
the  other  requisite  qualifications  is  to  have  a  ten  days'  residence  in 
an  election  district,  and  is  to  offer  his  ballot  in  that  district.  The 
second  section  of  this  article  required  all  popular  elections  to  be  by 
ballot.  To  offer  to  vote*'  by  ballot,  is  to  present  oneself,  with 
proper  qualifications,  at  the  time  and  place  appointed,  and  to  make 
manual  delivery  of  the  ballot  to  the  officers  appointed  by  law  to 
receive  it.  The  ballot  cannot  be  sent  by  mail  or  express,  nor  can 
it  be  cast  outside  of  all  Pennsylvania  election  districts  and  certified 
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into  the  county  where  the  voter  has  his  domicil.  We  cannot  be 
persuaded  that  the  Constitution  ever  contemplated  any  such  mode 
of  voting,  and  we  have  abundant  reason  for  thinking  that  to  permit 
it  would  break  down  all  the  safeguards  of  honest  suffrage.  The 
Constitution  meant,  rather,  that  the  voter,  in  propria  persona^ 
should  offer  his  vote  in  an  appropriate  election  district,  in  order 
that  his  neighbors  might  be  at  hand  to  establish  his  right  to  vote 
if  it  were  challenged,  or  to  challenge  if  it  were  doubtful. 

The  amendment  so  understood,  introduced  not  only  a  new  test 
of  the  right  of  suffrage,  to  wit,  a  district  residence,  but  a  rule  of 
voting  also.  Place  became  an  element  of  suffrage  for  a  two-foU 
purpose.  Without  the  district  residence  no  man  shall  vote,  but 
having  had  the  district  residence,  the  right  it  confers  is  to  vote  in 
that  district.  Such  is  the  voice  of  the  Constitution.  The  test  and 
the  rule  are  equally  obligatory.  We  have  no  power  to  dispense 
with  either.  Whoever  would,  claim  the  franchise  which  the  Con- 
stitution grants,  must  exercise  it  in  the  manner  the  Constitution 
prescribes. 

But,  be  it  observed,  the  Constitution  does  not  define  an  election 
district,  and  therefore  I  hold  that  it  referred  the  definition  to  the 
legislature.  The  words  ^'election  district,"  do  not  occur  in  the 
Constitution  of  1790.  The  word  district"  was  often  applied  by 
that  instrument  to  subdivisions  of  the  State  for  senatorial,  repre- 
sentative, and  judicial  purposes,  but  never  for  purposes  of  general 
elections.  Election  districts  acquired  their  first  constitutional 
recognition  in  1888.  They  had,  however,  long  been  familiar  to 
our  ordinary  legislation.  "  When  any  township  or  townships  hath 
or  have  been  divided,  or  hereafter  shall  be  divided,  in  forming  any 
election  district^  an  inspector  shall  be  chosen  for  each  district,"  said 
the  7th  section  of  the  Act  of  15th  February,  1799  (3d  Smith's 
Laws  340),  and  since  that  time  we  have  had  innumerable  Acts  of 
Assembly  creating,  dividing,  and  subdividing  election  districts, 
until  the  Legislature  grew  tired  of  the  subject,  and  in  1854,  turned 
it  over  to  the  Courts  of  Quarter  Sessions,  to  fix  election  districts, 

so  as  to  suit  the  convenience  of  the  inhabitants  thereof :"  Purdon 
1069.    Always,  from  1799  down  to  the  present  hour,  election 
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districtSy  within  the  meaning  of  oar  statutes,  have  denoted  sub- 
dirisions  of  Pennsylvania  territory,  marked  out  by  known  bounda- 
ries, prearranged  and  declared  by  public  authority.  Whether 
composed,  as  at  different  periods  they  have  been,  of  counties,  or 
cities,  or  townships,  or  boroughs,  of  wards,  or  of  precincts,  they 
have  always  been  such  subdivisions  of  our  own  territory,  and  no 
man  has  ever  been  known  to  suggest  the  formation  of  an  election 
district  by  Pennsylvania  authority  outside  of  her  State  borders. 
Now,  whilst  the  Constitution  did  not  stop  to  define  election  districts, 
it  took  up  and  incorporated  them  as  the  legislature  had  theretofore 
or  should  thereafter  define  and  regulate  them.  It  referred  itself 
to  the  legislative  will  on  the  subject.  And,  therefore,  election 
districts  mean  in  .the  Constitution  just  what  they  mean  in  the 
statutes.  This  necessary  dependence  of  constitutional  principles 
upon  auxiliary  legislation  was  explained  in  MaxwelVs  Casey  8  C. 
444.  We  must  understand  the  Constitution,  then,  as  prescribing 
to  the  qualified  voter,  that  his  ballot  is  to  be  cast  in  such  an  elec- 
tion district  as  the  Legislature  may  erect  by  itself  or  through  the 
Courts.  And  the  legislative  power  over  election  districts  is  un- 
limited within  our  own  State.  Whether  they  could  form  a  district 
beyond  our  territorial  jurisdiction  for  the  convenience  of  our  own 
citizens,  is  a  question  which  need  not  be  considered,  for  no  such 
legislation  has  been  attempted.  But  it  is  quite  clear  to  our  minds 
that  the  legislature  might  erect  a  military  camp  within  the  State 
into  an  election  district,  and  the  moment  they  should  do  so  the 
Constitution  would  apply  itself  to  that  district  in  the  same  manner 
as  to  any  other. 

But  there  must  not  only  be  a  district  to  vote  in,  but  there  must 
be  a  residence  therein  for  ten  days  next  preceding  the  election. 
This  is  a  part  of  the  condition  of  suffrage.  Undoubtedly  the 
primary  signification  of  the  word  "  residence,''  as  used  in  the  Con- 
stitution, is  the  same  as  domioil — a  word  which  means  the  place 
where  a  man  establishes  his  abode,  makes  the  seat  of  his  property, 
and  exercises  his  civil  and  political  rights,  but  I  am  not  satisfied 
that  the  Constitution  meant  to  limit  itself  to  this  strict  and  tech- 
nical definition  of  residence.    Referring, the  subject  of  election 
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districts  to  the  legislature,  as  we  have  seen  that  it  did,'!  incline 
strongly  to  think  that  the  Oonstitation  meant,  also,  to  leave  the 
Buhject  of  residence  in  an  election  district  to  legislative  discretion, 
and,  therefore,  that  the  Legislature  are  as  free  to  declare  what  shall 
be  residence  in  an  election  district  for  ten  days  next  preceding  the 
election,  as  they  are  to  prescribe  the  boundaries  of  the  district. 
When  they  have  not  exercised  their  power  nor  attached  to  the  word 
any  other  than  its  ordinary  legal  signification,  it  is  to  be  received 
according  to  its  primary  meaning  in  the  Constitution,  as  equivalent 
to  domicil.  But  if  they  should  make  a  military  camp  in  Pennsyl- 
vania an  election  district,  and  declare  that  military  sojourn  and 
service  therein  for  ten  days  should  be  equivalent  to  a  constitutional 
residence  for  the  purposes  of  election,  I  would  be  extremely  loth  to 
think  such  a  law  unconstitutional.  These  observations,  however, 
on  the  meaning  of  the  word  residence,  must  not  be  considered  as 
expressing  the  opinion  of  the  Court,  but  only  my  own. 

The  meaning  of  the  constitutional  clause  under  consideration 
may,  therefore,  on  the  whole,  be  stated  thus — every  white  freeman, 
twenty-one  years  of  age,  having  "resided*'  according  to  the 
primary  meaning  of  that  word,  or  according  to  legislative  defini- 
tion of  it,  in  any  "election  district"  created  by  or  under  the 
authority  of  the  Legislature,  for  ten  days  preceding  the  election, 
shall  be  permitted  to  offer  his  ballot  in  that  district. 

Having  now  defined,  with  all  possible  clearness,  the  meaning  we 
attach  to  the  clause  of  the  Constitution  in  question,  we  turn  next 
to  the  consideration  of  the  meaning  of  the  43d  section  of  the  Act 
of  1839.  Like  all  statutes,  it  is  to  be  construed,  if  possible,  in  a 
manner  that  shall  be  consistent  not  only  with  the  Constitution,  but 
with  the  other  parts  of  the  same  statute.  Neither  unconstitution- 
ality nor  repugnancy  are  to  be  assumed,  but,  if  both  clearly  appear, 
we  ought  not  to  be  expected  to  give  the  section  effect 

The  section  says  that  the  citizens  referred  to  in  its  first  clause 
"  may  exercise  the  right  of  suffrage  at  such  place  as  may  be  ap- 
pointed by  the  commanding  officer  of  the  troop  or  company  to 
which  they  shall  respectively  belong." 

Now  we  have  seen  above  that  the  Constitution  prescribes  a  place 
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for  the  exercise  of  the  right  of  suffrage,  to  wit,  an  election  district. 
The  43d-  section  does  not  affect  to  create  an  election  district.  There 
is  not  a  word  in  it  for  that  purpose.  There  is  no  designation  of 
boondaries,  no  sabdivision  of  territory,  nothing,  not  a  word  or 
thought  which  bears  the  slightest  relation  to  our  legislation  on  the 
subject  of  election  districts.  But  it  is  said  the  place  which  the 
commanding  officer  is  authorized  to  appoint  is  the  substantial 
equivalent  of  an  election  district.  Not  so  for  many  reasons,  for 
these  two  particularly :  1st.  There  is  no  prior  public  designation 
of  the  place.  One  purpose  of  having  election  districts  designated 
on  some  public  record  is,  that  all  parties  interested  may  know 
where  to  resort  to  find  the  ballot-box.  Some  go  there-  to  vote — 
others  to  watch  for  illegal  votes — others  to  electioneer,  but  all  have 
an  interest  in  knowing  where  the  law  of  the  land  has  directed  the 
election  to  be  held.  The  military  commander  makes  no  public 
proclamation  of  the  place  he  appoints,  no  record  exists  of  his 
appointment.  2d.  A  second  and  perfectly  conclusive  reason  why 
the  place  fixed  by  the  commander  cannot  be  regarded  as  an  election 
district  is,  that  the  legislature  have  no. power  to  authorize  a 
military  commander  to  make  an  election  district.  It  is  a  part  of 
the  civil  administration — ^this  designating  of  election  districts — and 
however  it  may  be  committed  by  one  of  the  three  co-ordinate 
departments  of  the  government  to  another  of  these  departments, 
as  by  the  Legislature  to  the  judiciary,  no  civil  function  of  either 
department  can  be  delegated  to  a  military  commander.  This  would 
be  to  confound  the  first  principles  of  the  government.  If  the  legis* 
latare  had  said  in  the  most  express  terms  that  the  commander 
might  declare  his  camp,  wherever  it  might  happen  to  be,  an  election 
district,  it  could  have  availed  nothing,  for  the  Constitution,  in 
referring  to  the  Legislature  for  election  districts,  recognised  them 
as  among  the  ewU  institutions  of  the  State,  to  be  created  and  con* 
trolled  exclusively  by  the  civil,  as  contradistinguished  from  the 
military  power  of  the  State*  The  Constitution  says  "  the  military 
shall,  in  all  cases  and  at  all  times,  be  in  strict  subordination  to  the 
civil  power,"  which  is  marking  a  distinction  between  the  two 
powers  with  great  emphasis.   To  the  civil  and  not  to  the  military 
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po-nrer  did  the  Constitation  intrust  the  formation  of  election  dis- 
tricts, and  therefore  the  civil  cannot  commit  it  to  the  military. 

If  then  the  legislature  did  not  and  conld  not  authorize  the  mili- 
tary commander  to  form  an  election  district,  kow  could  there  be 
any  constitutional  voting  under  the  48d  section  ?  Without  an  elec- 
tion district  there  can  be  no  constitutional  voting.  The  43d  section 
provides  for  no  election  district,  and  no  military  commander  can  be 
empowered  to  form  one — hence  it  follows,  as  an  inevitable  deduc- 
tion, that  the  place"  referred  to  in  that  section  is  inconsistent 
with  the  constitutional  requisition  of  an  election  district,  and  that 
whenever  votes  have  been  cast  in  pursuance  of  that  section  since 
the  Constitution  of  1838  came  in,  they  have  been  cast  without 
authority  of  law.  If  the  place  of  voting  has  been,  as  in  many 
instances  we  know  it  has  been,  in  other  States,  and  in  the  District 
of  Columbia,  the  assumptions  set  up  in  behalf  of  it,  have  only  been 
the  more  extravagant.  For,  observe,  it  has  been  assumed  that  the 
Constitution  was  intended  to  have  extra-territorial  effect;  next 
that  the  Legislature  had  power  to  make  election  laws  to  be  executed 
not  only  in  Pennsylvaqia  but  in  other  States  also ;  then  that  the 
48d  section  established  election  districts  wherever  a  commander  of 
a  troop  or  company  should  be  pleased  to  appoint ;  and,  finally,  that 
the  presence  of  the  soldier-voter  at  that  place — though  it  might  be 
on  a  forced  march  or  in  the  tug  of  battle — ^was  residence  for  ten 
days  within  the  meaning  of  the  Constitution,  no  word  of  legislation 
having  ever  said  it  should  be  so  considered.  Nay,  not  only  had  no 
legislation  authorized  thb  last  assumption,  but  this  very  43d  section 
had  excluded  it,  by  declaring  that  the  soldiers  entitled  to  vote  at 
the  place  appointed  by  military  commanders  should  be  "  qualified 
eitizeni." 

A  constitutional  argument  which  rests  on  such  assumptions,  can 
never  be  formidable.  When  a  soldier  returns  to  his  election  dis- 
trict, he  resumes  all  the  civil  rights  of  citizenship,  and  his  residence 
being  unimpaired  by  his  temporary  absence,  he  has  a  right  to  vote 
on  election  day,  but  under  the  Constitution,  to  which  his  fealty  is 
due,  he  can  acquire  no  right  to  vote  elsewhere,  except  by  a  change 
of  residence  from  one  district  to  another. 
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The  repugnancy  of  the  49th  section  to  other  sections  of  the  same 
statute,  is  as  gross  as  its  inconsistency  with  the  Constitution.  It 
says,  the  citizens  of  this  Commonwealth  qualified  as  hereinbefore 
provided,"  shall  hl^e  the  peculiar  right  of  suffrage,  which  is  claimed 
in  this  case  to  be  constitutional.  This  word  hereinbefore*'  is  a 
reference  to  prior  sections  of  the  same  statute,  but  the  qualifications 
for  suffrage  are  not  contained  in  any  prior  section — another  instance 
of  careless  legislation.  It  is  not  till  we  get  to  the  68d  secti<m  that 
we  come  to  the  subject  of  qualifications.  The  63d  section  re-enacta 
the  1st  section  of  the  8d  article  of  the  Constitution  in  terms.  If 
ire  read  the  word  hereinbefore  as  if  it  were  written  hereinafter,  or  if 
we  construe  it  as  referring  to  the  constitutional  clause  of  qualification 
(and  in  one  or  the  other  of  these  ways  it  must  be  taken),  it  comes  to 
the  same  thing — a  demand  far  the  constitutional  qualifieatione  of  , 
wffrage  in  every  ioldier  who  claims  to  vote  under  the  43(2  section* 
It  says  in  effect,  that  the  soldiers  who  offer  to  yote  in  the  election 
district  wherein  they  have  resided  ten  days  immediately  preceding 
the  election,  shall  be  entitled  to  vote  in  any  place  their  commander 
appoints,  provided  it  be  not  within  ten  miles  .of  the  district  wherein 
they  have  resided  for  the  last  ten  days — which  is  downright  non- 
sense. Yet  such  is  the  effect  of  the  words  qualified  as  herein* 
before  provided,"  when  taken  in  connection  with  the  other  parts  of 
the  section — they  turn  the  whole  section  into  jargon. 

The  63d  section  declares,  that  "  no  person  shall  be  permitted  to 
vote  at  any  election"  provided  for  by  the  Act,  except  he  possess 
the  constitutional  qualifications  which  have  been  already  expounded. 
The  67  th  sectiou  declares  that  every  person  qualified  as  aforesaid 
shall  be  admitted  to  vote  in  the  township,  ward,  or  dbtrict  in 
which  he  shall  reside,"  and  the  resolution  of  26th  April,  1844,  put 
down  in  Purdon  as  section  48  of  the  Act,  provides  for  a  person  who 
remoyes  from  one  ward,  borough,  or  township  to  another  within  ten 
days  before  the  election,  and  gives  him  a  right  to  vote  in  the  ward, 
borough,  or  township  from  which  he.  has  removed.  These  legisla- 
tive regulations  of  residence  in  districts  are  in  accordance  with  that 
interpretation  of  the  Constitution  suggested  above,  and  show  clearly 
how  essentially  the  place  of  voting  has  entered  into  the  qualifica- 
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tions  of  Buffrage.  The  negative  words  of  the  63d,  and  the  affirma- 
tive words  of  the  67th,  are  very  emphatic  expressions  of  the  con* 
stittttional  rule  in  respect  to  the  place  of  voting. 

Whilst  speaking  of  the  legislative  control  of  Section  districts,  it 
may  be  proper  to  advert  to  a  fact,  stated  in  argument,  that  voters 
resident  in  the  township  of  Wilkesbarre,  which  is  an  election  dis* 
trict,  are  accustomed  to  vote  in  the  borough  of  Wilkesbarre,  which 
is  a  separate  election  district,  and  other  similar  instances  are  said 
to  exist  in  Luzerne  county,  and  in  other  parts  of  the  State,  where 
votes  are  actually  cast  in  an  election  district  adjacent  to  that  in 
which  the  voters  reside.  If  this  practice  have  the  sanction  of 
an  Act  of  Assembly  it  is  defensible ;  if  it  have  not,  I  know  of  no 
principle  on  which  it  can  be  excused  except  that  of  eommuni9  error. 
And  this  is  all  that  we  feel  called  on  to  say  in  regard  to  it,  for  it 
is  not  a  circumstance  of  sufficient  magnitude  or  importance  to  dis* 
turb  the  course  of  our  argument,  or  to  attract  further  notice. 

To  all  these  sections  the  43d,  as  construed  in  the  Court  below,  is 
directly  repugnant.  It  is  repugnant  also  to  all  those  numerous 
provisions  of  the  Act  which  require  peace  officers  on  demand  of  an 
election  officer,  or  of  three  citizens,  to  preserve  free  access  to  the 
polls,  and  to  suppress  disturbances  and  riot — which  forbid  wagering 
and  misconduct  at  the  polls,  and  which  prohibit  all  troops,  either 
armed  or  unarmed,"  from  attending  at  any  place  of  election  withia 
the  Commonwealth. 

The  43d  section  is  in  direct  antagonism  to  all  of  these  reasonable 
and  conservative  provisions.  It  permits  the  ballot-box,  according 
to  the  Court  below,  to  be  opened  anywhere,  within  or  without  our 
State,  with  no  other  guards  than  such  as  commanding  officers,  who 
may  not  themselves  be  voters,  nor  subject  to  our  jurisdiction,  may 
choose  to  throw  around  it — and  it  invites  soldiers  to  vote  where  the 
evidence  of  their  qualifications  is  not  at  hand ;  and  where  our  civil 
police  cannot  attend  to  protect  the  legal  voter,  to  repel  the  rioter, 
and  to  guard  the  ballots  after  they  have  been  cast. 

It  is  scarcely  possible  to  conceive  of  any  provision  and  practice 
that  could,  at  so  many  points,  offend  the  cherished  policy  of  Penn* 
sylvania  in  respect  to  suffrage.    Our  Constitution  and  laws  treat 
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the  elective  franchise  as  a  sacred  tmst,  committed  only  to  that  por- 
tion of  the  citizens  who  come  up  to  the  prescribed  standards  of 
qualification,  and  to  be  exercised  by  them  at  the  time  and  place 
and  in  the  manner  pre-arranged  by  public  law  and  proclamations — 
and  whilst  being  exercised,  to  be  guarded,  down  to  the  instant  of 
its  final  consummation,  by  magistrates  and  constables,  and  by  oaths 
and  penalties.  All  of  which  the  48d  section  reverses  and  disre- 
gards, and  opens  a  wide  door  for  most  odious  frauds,  some  of  which 
have  come  under  our  judicial  cognisance.  It  is  due  to  our  citizen 
soldiery  to  add,  however,  in  respect  to  the  cases  of  fraud  that  have 
been  before  us,  that  no  soldier  was  implicated.-  The  frauds  were 
perpetrated,  in  every  instance,  by  political  speculators,  who  prowled 
about  the  military  camps  watching  for  opportunities  to  destroy  true 
ballots  and  substitute  false  ones,  to  forge  and  falsify  returns,  and 
to  cheat  citizen  and  soldier  alike  out  of  the  fair  and  equal  election 
providedffor  by  law.  And  this  is  the  great  vice  of  the  48d  section 
— that  it  creates  the  occasion  and  furnishes  the  opportunity  for 
such  abominable  practices.  This  would  be  a  reason,  drawn  from 
cm'  experience  of  the  last  half  year,  for  construing  it  strictly,  if 
strict  construction  were  required.  But  it  is  so  palpably  in  conflict 
with  the  Constitution,  and  so  repugnant  to  all  the  substantial  parte 
of  the  enactment  into  which  it  was  heedlessly  thrust,  that  no  strict- 
ness of  construction  is  called  for.  Taking  the  section  as  it  stands 
— as  every  reader,  whether  clerk  or  layman,  would  understand  it, 
or  as  the  learned  Judge  below  administered  it,  we  hold  it  to  be  sub- 
versive of  the  amended  clause  of  article  8d  of  the  Constitution,  and 
also  of  the  constitutional  sections  of  the  general  election  law  of  2d 
July,  1889. 

Having  now  examined  fully  the  grounds  and  extent  of  our  juris- 
diction, and  having  stated  the  meaning  of  both  the  constitutional 
amendment  and  the  enactment  in  question,  and  thus  developed  the 
irreconcilable  antagonism  between  them,  it  remains  only  that  we 
notice,  briefly^  some  of  the  most  prominent  arguments  that  have 
been  urged  in  support  of  the  enactment.  The  learned  Judge  refers 
himself  to  several  cases,  in  which  this  Court  have  set  up  judicial 
implications  as  to  the  spirit  and  meaning  of  the  Constitution,  in 
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order  to  support  Acts  of  Assembly  that  were  inconsistent  with  the 
letter  of  the  Constitution,  but  he  failed  to  observe  that,  in  all  these 


were  discussed  in  Zephon's  CosBj  7  W.  &  S.  68,  KUpatricVs  (7a«e, 
7  G.  178,  and  Fowt's  Case^  9  C.  840,  all  of  which  were  supposed 
to  conflict  with  that  provision  of  the  Constitution  which  requires 
the  President  Judge  of  the  Common  Pleas  to  be  one  of  the  quorum 
of  the  Court  of  Oyer  and  Terminer.  Everybody  knows  that  the 
Constitution  betrayed  an  anxiety  that  the  trial  of  high  crimes 
should  be  presided  over  by  a  Judge  ^Uearned  in  the  law,"  and  as 
it  provided  for  no  such  Judges,  except  in  the  instance  of)  the  Presi- 
dent of  the  Common  Pleas,  it,  therefore,  required  him  to  be  present 
in  the  Court  of  highest  criminal  jurisdiction.  But  when  the  Legis- 
lature provided  associate  Judges  ''learned  in  the  law,"  for  certain 
Courts  of  Common  Pleas,  everybody  saw  how  the  overruling  pur- 
pose of  the  Constitution  would  be  just  as  well  carried  out  by  allow- 
ing such  associates  to  constitute  the  Oyer  and  Terminer,  as  by 
requiring  the  President  Judge  to  be  always  present.  Founding  the 
judicial  implication  on  the  manifest  intent  and  purpose  of  the  Con- 
stitution, the  Acts  of  Assembly  were  held  constitutional. 

So,  in  the  instance  discussed  in  MaxweWs  Ca$e^  3  C.  444,  the 
choice  of  judges  by  popular  election  was  seen  to  be  the  policy  and 
purpose  of  the  Constitution,  but  the  Constitution  could,  not  regulate 
the  details  of  such  an  election,  and  therefore  referred  them  to  the 
Legislature  to  regulate.  The  Legislature,  considering  that  three 
months  was  none  too  much  time  for  the  people  to  look  up  a  good 
judge,  provided  that  if  a  vacancy  occurred  in  less  than  that  time 
before  the  annual  general  election,  the  choice  should  be  postponed 
till  the  general  election  of  the  next  year — the  vacancy  being  filled, 
meantime,  by  Executive  appointment.  We  held  the  Act  of  Assem- 
bly constitutional,  because  it  aimed  at  the  accomplishment  of  one 
of  the  great  and  apparent  purposes  of  the  Constitution.  We 
could  not  consider  the  interval  of  three  months  unreasonable, 
because  it  was  the  very  period  which  the  Constitution  itself  fixed 
for  the  election  of  a  Governor  when  a  vacancy  happened  in  that 
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office  in  the  midst  of  an  official  tenn.  Thus  the  grounds  of  the 
jadieial  implication  set  np  in  support  of  the  law  were  deriyed  from 
the  Constitution  itself.  The  same  line  of  remark  might  be  applied 
to  most,  perhaps  all,  of  the  other  cases  cited. 

But  how  can  it  be  applied  to  this  case  ?  In  what  part  of  the 
Constitution  doetf  it  betray  the  purpose,  policy,  or  desire,  that  votes 
Bkould  be  cast  wherever  qualified  citizens  may  happen  to  be  on 
election  day?  So  far  from  affording  any  ground  for  judicial  im- 
plications of  this  kind,  it  studiously  excludes  them  by  prescribing 
the  terms  of  suffrage  with  as  much  precision  as  we  would  look  for 
in  a  treatise  on  mathematics.  It  does  not  deal  with  suffrage  care- 
lessly. It  withholds  it  altogether  from  about  four-fifths  of  the 
population,  however  much  property  they  may  have  to  be  taxed,  or 
however  competent  in  respect  of  prudence  and  patriotism,  many  of 
them  be  to  vote.  And  here  let  it  be  remarked,  that  all  our  sucoes- 
sive  fundamental  laws  have  grown  more  and  more  astute  on  this 
sabject.  Penn's  frame  of  government,  made  in  April,  1682,  gave 
the  right  of  suffrage  to  every  freeman  of  the  province his  laws, 
agreed  upon  in  England  in  May,  1682,  gave  it  to  every  inhabitant 
of  the  province  who  should  purchase  a  hundred  acres  of  land,  or 
who  shall  have  paid  his  passage,  and  taken  up  a  hundred  acres  of 
land  at  a  penny  an  acre,  and  cultivated  ten  acres  thereof ;  and  to 
every  person  that  hath  been  a  servant  or  bondsman,  and  is  free  by 
his  service,  that  shall  have  taken  up  fifty  acres,  and  cultivated 
twenty,  and  to  every  resident  of  the  province  that  pays  scot  and 
lot  to  the  government.  By  the  Constitution  of  1776,  every  free- 
man, of  twenty-one  years  of  age,  having  resided  in  the  State  one 
year  next  before  the  election,  and  paid  public  taxes  during  that 
time,  was  entitled  to  vote. 

Here  we  see  the  definition  of  a  voter  growing  more  exact,  and 
in  the  Constitution  of  1790  still  more  exact,  and,  finally,  in  that 
of  1838,  he  is  to  superadd  to  the  other  distinguishing  marks,  a  dis- 
trict residence  of  ten  days  immediately  preceding  the  election.  Now 
the  hbor  of  the  Constitution  has  not  been  to  restrict  suffrage  in 
any  spirit  of  distrust  of  popular  intelligence;  but  it  has  been  to 
define  it  so  exactly  that  it  might  be  preserved  from  abuse  and  per- 
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TersioD.  The  Constitution  affords  ample  ground  for  judicial  im- 
plications in  favor  of  legislation  that  tends  to  ascertain  legal  voters 
and  votes  with  precision  and  exactitude,  but  not  an  atom  of  ground 
for  implications  in  behalf  of  a  law  that  opens  the  ballot-box  any- 
where and  every  where,  under  supervision  of  military  (^cers  wholly 
unknown  to  our  civil  administration,  and  where  Ibo  officer  can  pos- 
sibly be  who  is  specially  charged  with  the  supervision  of  State 
elections.  Because  judicial  implications  have  been  set  up  in.  behalf 
of  other  Acts  of  Assembly,  it  does  not  follow  that  judicial  impli- 
cations can  save  this  one.  In  other  instances  tibe  implication  was 
well  grounded  in  the  Constitution — in  this  instance  everything  in 
the  Constitution  forbids  the  implication. 

The  learned  Judge  deprecates  a  construction  that  shall  d^frar^ 
ehise  our  volunteer  soldiers.  It  strikes  us  that  this  is  an  inaccurate 
use  of  language.  The  Constitution  would  disfranchise  no  qualified 
voter.  But,  to  secure  purity  of  election,  it  would  have  its  voters 
in  the  place  where  they  are  best  known  on  election  day.  If  a  yoXer 
voluntarily  stays  at  home  or  goes  a  journey,  or  joins  the  army  of 
his  country,  can  it  be  said  that  the  Constitution  has  disfranchised 
him  ?  Four  of  the  Judges  of  this  Court,  living  in  other  parts  of 
the  State,  find  themselves,  on  the  day  of  every  presidential  election, 
in  the  city  of  Pittsburgh,  wh^e  their  official  duties  take  them  and 
where  they  are  not  permitted  to  vote.  Have  they  a  right  to  charge 
the  Constitution  with  disfranchising  them  ?  Is  not^the  truth  rather 
this — ^that  they  have  voluntarily  assumed  duties  that  are  inconsistent 
with  the  right  of  suffrage  for  the  time  being  ?  Such  is  our  case, 
and  such  is  the  case  of  the  volunteers  in  the  army.  The  right  of 
sufirage  is  carefully  preserved  for  both  them  and  us,  to  be  enjoyed 
when  we  return  to  the  places  which  the  Constitution  has  appointed 
for  its  exercise.  It  is  forcing  a  gratuitous  assumption  upon  the 
Constitution  to  treat  it  as  intending  that  the  volunteer  in  the  public 
service,  shall  carry  his  elective  franchise  with  him  wherever  his 
duties  require  him  to  go.  There  is  no  word  or  syllable  in  the 
instrument  to  justify  the  assumption. 

A  good  deal  has  bera  said  about  the  hardship  of  depriving  so 
meritorious  a  class  of  voters  «s  our  volunteer  soldiers  of  the  right 
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of  voting.  As  a  Court  of  justice  we  cannot  feel  the  force  of  any 
such  consideration.  Our  business  is  to  ezponnd  the  Constitation 
and  laws  of  the  country  as  we  find  them  written.  We  have  no 
boanties  to  grant  to  soldiers,  or  anybody  else.  It  may  be  said, 
however,  in  answer  to  this,  suggestion,  that  the  hardship  of  missinc 
an  annual  eleeti^  is  one  of  the  least  the  soldier  is  called  on  t< 
endure,  and  this  they  share  in  common  with  the  patriot  soldiers  of 
all  the  loyal  States,  for  it  is  understood  that  no  State  but  Fennsyl- 
xm%  has  attempted  to  extend  civil  suffrage  to  an  army  in  the 
field.  To  voluntarily  surrender  the  comforts  of  home,  and  friends, 
,  and  business,  and  to  encounter  the  privations  of  the  camp  and  the 
perils  of  war,  for  the  purpose  of  vindicating  the  Constitution  and 
lavs  of  the  country,  is  indeed  a  signal  sacrifice  to  make  for  the 
public  good,  but  the  men  who  make  it  most  cheerfully  and  from 
the  highest  motives,  would  be  the  very  last  to  insist,  weakly,  on 
carrying  with  them  the  right  of  civil  suffrage,  especially  when  they 
see,  what  experience  proves,  that  it  cannot  be  exercised  amidst  the 
tamnlts  of  war  without  being  attended  with  fraudulent  practices 
that  endanger  the  very  existence  of  the  right.  Whilst  such  men 
fight  for  the  Constitution,  they  do  not  expect  judges  to  sap  and 
miae  it  by  judicial  constructions. 

Finally,  let  it  be  said  that  we  do  not  look  upon  the  construction 
we  have  given  the  constitutional  amendment  as  stringent,  harsh,  or 
technical.  On  the  contrary,  we  consider  it  the  natural  and  obvious 
reading  of  the  instrument,  such  as  the  million  would  instinctively 
adopt.  Constitutions,  above  all  other  documents,  are  to  be  read  as 
they  are  written.  Judicial  glosses  and  refinements  are  misplaced 
when  laid  upon  them.  Carefully  considered  judicial  implications 
may  indeed  be  made  from  them  in  support  of  statutes — never  to 
defeat  statutes — ^when  such  implications  are  grounded  in  the  Consti- 
tution itself,  and  tend  to  accomplish  its  obvious  purposes,  as  well  as 
to  promote  the  public  welfare.  But  when  asked  to  set  up  a  con- 
struction that  opposes  itself  to  both  the  letter  and  the  spirit  of  the 
instrument,  and  which  tends  to  the  destruction  of  one  of  our  funda- 
mental political  rights — that  free  and  honest  suffrage  on  which  all 
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onr  institutions  are  built — this  Court  must  saj,  in  fidelity  to  the 
oaths  it  has  sworn,  that  it  cannot  be  done. 

Dbcreb  of  the  Goubt. — And  now,  to  wit:  May  22d,  1862, 
this  cause  haying  been  argued  by  counsel,  and  fully  considered  by 
the  Court,  the  motion  made  on  behalf  of  the  contestants  to  quash 
the  certiorari  is  overruled  and  dismissed,  and  it  is  ordered  and 
adjudged  that  the  decree  of  the  Court  of  Quarter  Sessions  of  the 
county  of  Luzerne,  made  on  the  sixth  day  of  January,  1862,  be 
reyersed,  annulled,  and  taken  for  nought,  and  it  is  here  determined 
and  decreed,  that  the  election  and  return  of  Ezra  B.  Chase  to  the 
office  of  District  Attorney  in  and  for  the  said  county  of  Luzerne,  , 
at  the  general  election  on  the  second  Tuesday  of  October  last,  was 
not  undue  or  false,  as  'charged  by  said  contestants,  but  that  the 
said  Ezra  B.  Chase  was  duly  elected  to  said  office,  and  is  entitled^ 
upon  taking  the  proper  oath,  to  all  the  rights,  privileges,  and 
emoluments  thereof. 

It  is  further  considered  and  certified,  that  the  complaint  of*  said 
contestants  was  not  without  probable  cause,  and  it  is  therefore 
decreed,  that  the  county  of  Luzerne  pay  the  costs  of  this  contested 
election. 

LowRiE,  C.  J.,  took  no  part  in  the  decision,  having  been  abselic 
at  the  time  of  the  argument,  on  account  of  death  in  his  family. 

Thompson,  J.,  dissenting. 


Supreme  Court  of*  Pennsylvania. — At  Nisi  PriuSy  in  Equity* 
November  Term^  1862. 

Before  Justices  Thompson  and  Woodward. 

WILLIAM  p.  DENNIS  VS.  HENRY  ECHARDT. 

Where  %  lawful  bosiness,  such  as  that  of  tinsmith  and  sheet-iron  worker,  is  carried 
on  at  unseasonable  hours  to  the  annoyance  aYid  discomfort  of  neighbors,  and 
untU  it  becomes  a  nuisance,  equity  will  interfere  by  iigunction  to  restrain  it. 

Motion  for  special  injunction. 
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Peter  MeCally  Esq.,  appeared  for  complainant.  The  defendant 
was  not  represented  either  in  person  or  by  counseL 

The  opinion  of  the  Court  was  delivered  by 

Thompson,  J.— It  is  essential  in  all  civilized  communities  that 
the  individual  dominion  of  property  should  be  sedulously  restrained 
within  the  principle  that  each  owner  should  90  use  it  as  not  to 
injure  his  neighbor,  Sic  utere  tuo  ut  alienam  non  Icedee.**  The 
principle  is  necessary  to  preserve  the  safety  and  health,  as  well  as 
morality,  of  the  people,  and  hence  a  power  must  exist  somewhere 
to  enforce  it.  If  this  were  not  so,  unwholesome  establishments, 
filthy  styes,  and  distracting  machinery  might  and  would  be  erected 
at  the  very  doors  of  private  dwellings,  tQ  the  destruction  of  all 
peace,  health,  and  comfort  of  the  inmates.  A  community  in  which 
sach  privileges  should  exist  could  not  long  exist  as  civilized. 

The  Courts,  through  the  medium  of  their  common  law  forms, 
can  only  act  indirectly  for  the  suppression  of  such  evils  by  the  im- 
position of  damages  for  injuries  already  done,  leaving,  of  course, 
the  cause  still  in  existence.  No  one  can  well  doubt  that  where 
there  is  a  case  for  damages  the  establishment  is  a  nuisance ;  and 
all  will  readily  agree  that  to  leave  it  in  full  operation  to  breed  dis- 
ease, as  well  as  future  lawsuits,  is  to  have  attempted  redress  by  a 
Tery  inadequate  remedy. 

The  case  in  hand  is  the  shop  of  a  tinsmith  and  sheet-iron  worker, 
who,  it  seems,  has  erected  his  shop,  a  very  thin,  loose  building  of 
boards,  some  eight  feet  from  the  back  building  and  sleeping-rooms 
of  the  complainant,  and  there  carries  on  work,  generally  beginning 
in  the  morning  before  or  by  daylight,  and  resuming  it  again  in  the 
erening  at  or  about  8  o'clock  p.  M.,  and  keeping  it  up  till  11 
o'clock  at  night,  having  generally  employment  elsewhere  during 
the  day.  The  noise  of  the  hammering  and  pounding  in  such  an 
establishment,  we  well  know,  is  usually  very  great,  and  the  aflS- 
davits  describe  it  as  intolerable  in  this  instance,  so  much  so  that 
the  complainant  and  his  family  can  scarcely  hear  each  other  con  • 
verse;  have  been  obliged  to  abandon  their  chambers  next  to  the 
shop,  and  are  every  night  and  morning  deprived  of  their  rest  by 
the  persistent  hammering  of  the  defendant. 
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The  complainaut  alleges  that  he  has  appealed  in  vain  to  him  to 
abstain  from  his  disturbing  noises  in  the  mornings  and  evenings  ; 
that,  although  sickness  and  death  were  in  the  house,  he  has  disre- 
garded his  appeals.  So,  too,  he  disregarded  the  notice  of  an 
intended  application  for  a  special  injunction  given  to  him  in  this 
case,  and  leaves  us  without  explanation  of  his  conduct  or  denial  of 
the  facts  alleged.  Taking,  then,  these  facls  before  us  as  true — for 
no  one  disputes  them — can  he  be  restrained  from  the  exercise  of 
his  trade  on  his  own  premises,  although  it  be  noisy  7 

I  will,  at  this  time,  only  examine  the  main  questions  of  law  in- 
volved in  this  case,  so  far  as  may  be  necessary  to  an  understanding 
of  the  decision  which  may  be  made  under  the  present  aspect  of  the 
case.  m 

The  first  thing  to  be  thought  of  is,  whether  any  decree,  prelimi- 
nary or  otherwise,  can  be  made  without  a  trial  at  common  law,  and 
a  verdict  settling  the  fact  of  a  nuisance  on  account  of  the  manner 
in  which  the  defendant  carries  on  his  business.  The  object  of  a 
trial  we  may  remember,  however,  is  to  settle  the  right  where  it  is 
in  dispute,  but  we  have,  at  this  moment  at  least,  no  disputed  fact 
before  us.  The  defendant  interposes  neither  fact  nor  argument 
against  the  present  motion,  and  we  are  to  decide  on  the  case  before 
us  on  the  sufficiency  of  the  facts  to  establish  the  ground  of  com- 
plaint— viz.,  that  the  noises  emanating  from  the  defendant's  shop, 
at  unseasonable  hours  especially,  and  at  all  hours,  is  a  nuisance. 
That  the  affidavits  establish  this  I  have  no  doubt,  and  also  that 
these  noises  are  a  nuisance,  if  a  nuisance  can  be  created  by  such 
means. 

The  business  of  a  tin  and  sheet-iron  manufacturer  is  lawful ;  his 
shop  is  not  a  nuisance  fer  se.  This  must  be  conceded.  If  it  were, 
no  doubt  could  exist  in  regard  to  the  remedy  by  injunction. 
Wherein  consists  the  difference  between  a  nuisance  per  se  and 
where  a  lawful  pursuit  is  so  carried  on  as  to  become  a  nuisance? 
It  is  not,  I  apprehend,  in  the  remedy,  but  only  in  the  proof  of  it. 
That  once  established,  either  by  non-denial,  trial  at  law,  or  other- 
wise, it  falls  into  the  same  current  of  remedy  in  chancery  as  if  it 
were  a  nuisance  per  se.  We  have  many  cases  in  the  books,  English 
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and  American,  of  recoTeries  against  lawfal  establiskmentSy  manu- 
betories  and  the  like,  on  accouftt  of  annoyances  from  noises,  &c. 
Sach  recovery  could  only  be  had  on  the  ground  of  nuisance.  In 
Cmi  TS.  BradUjfy  1  Lutwytch  29,  was  a  recovery  against  a  black- 
smith on  account  of  the  noises  in^ndent  to  his  business.  Mumford 
and  Others  vs.  The  Wolverhampton  Railway  Company^  1  Hurl,  k 
Norm.  84,  was  on  account  of  a  steam-boiler  shop. 

In  Davidson  vs.  Ishaniy  1  Stock.  B.  186,  Chancellor  William- 
son expressed  freely  his  opinion  as  to  noises  from  manufacturing 
establishments  and  shops  in  the  heart  of  a  city  becoming  private 
nnisances,  and  liable  to  be  restrained  and  controlled  by  proceed- 
ings in  Chancery.  Fish  vs.  Dodge,  4  Denio  811,  was  a  case 
against  a  steam-engine  factory,  and  it  wa»  fully  agreed  that  a  re- 
covery might  be  had  on  account  of  noises.  So  in  Dargan  vs. 
Wadddly  9  Iredell,  N.  C.  Rep.  244,  damages  were  allowed  against 
the  owner  of  a  stable  on  account  of  the  noise  made  by  horses 
stamping  in  the  night-time.  These  cases  suffice  to  show  that  there 
is^no  exemption  because  the  business  may  be  lawful,  if  its  exercise 
works  harm  or  injury  to  others* 

We  have  often  held  that  repeated  acts  of  trespass  amounting  to 
a  nuisance  as  to  a  private  right,  may  be  enjoined  in  Pennsylvania. 
Seheetzs  Appeal,  11  Casey  88,  and  cases  there  cited. 

But  this  is  only  when  there  is  no  adequate  remedy  at  law.  I 
cannot  doubt  that  a  constant  annoyance,  which  at  law  cannot  be 
abated,  is  never  remedied  by  damages.  The  loss  of  health  and 
sleep,  the  enjoyment  of  quiet  and  repose,  and  the  comforts  of 
home,  cannot  be  restorecl  or  compensated  in  money ;  it  may  afford 
consolation,  but  it  does  not  remedy  the  evil,  if  that  goes  on,  to  be 
paid  for  by  instalments.  The  law  operates  on  the  past  only,  while 
equity  can  and  will  act  on  the  present  and  the  future,  will  abate 
the  nuisance  itself,  and  restore  the  injured  party  to  hi^  rights.  In 
this  case  a  suit  or  suits  would  not  be  an  adequate  remedy  for  the 
evils  complained  of,  in  my  opinion. 

But  we  should  not  interfere  by  preliminary  injunction,  except 
in  cases  of  irreparable  mischief  or  injury.  Have  we  not  such  a 
case  here?.  It  may  be  asked  if  the  mischief  is  not  irreparable 
^hich  entails  the  Want  of  health  as  a  consequence  of  annoyances. 
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A  chancellor  does  not  wait  till  noisome  trades  and  nnwholesome 
gases  kill  somebody  before  he  proceeds  to  restrain ;  or  that  the 
threatened  destruction  of  pictures,  charts,  &c.,  has  taken  place. 
His  remedy  is  preventive,  and  if  the  tendency  of  the  acts  com- 
plained of  be  injurious,  so  that  the  injury  may  be  irreparable,  he 
will  proceed  to  prevent  them. 

Dr.  Spencer  states  his  experience  of  the  noises  from  the  defend- 
ant's shop,  while  attending  the  plaintiff's  family,  and  declares  his 
belief  that  it  greatly  interfered  with  his  efforts  to  relieve  his 
patients,  and  he  gives  his  belief  that  it  would  jeopard  the  life  of  a 
patient,  in  the  crisis  of  a  fever,  by  preventing  rest  and  sleep.  I 
do  not  forget  the  admonition  against  using  the  strong  arm  of  the 
chancellor,  but  that  strength  was  given,  and  intended  to  be  used, 
in  proper  cases,  and  I  think  this  is  one  of  them  as  it  now  stands 
before  us.  What  may  be  made  to  appear  on  answer,  pleadings, 
and  proofs,  if  the  case  comes  to  that,  I  do  not  anticipate  nor  pre- 
judge ;  it  is  of  the  case,  as  it  is  now,  that  I  treat.  I  am,  there- 
fore, of  opinion  that  the  defendant  should  be  restrained  from  usin^ 
his  tin  and  sheet-iron  workshop,  as  a  workshop,  until  further  order 
of  the  Court.  Let  the  decree  for  a  preliminary  injunction  be 
drawn  and  entered  on  the  plaintiff's  giving  bond,  with  sufficient 
sureties,  in  $1000  to  the  defendant,  conditioned  to  answer  in  « 
damages,  in  case  of  loss  by  reason  of  this  injunction. 


Supreme  Court  of  Indiana^  NovemJier  Term^  1862. 

JOHN  ROCHE  V9.  PBANCI8  WASHINGTON.* 

Siuce  the  remoyal  of  the  Miami  Tribe  of  Indians  from  Indiana,  in  pursuance  of 
their  treaty  with  the  United  States  in  1840,  a  marriage  between  two  remaining 
members  of  the  tribe,  according  to  the  native  customs,  will  be  held  invalid  in 
the  courts  of  Indiana,  as  contrary  to  the  laws  of  that  State. 

Qu.  Whether  the  Indian  tribes  within  the  United  States  are  in  any  case  inde- 
pendent civilized  nations,  so  as  to  require  their  marriage  laws  or  customs  to  bd 
recognised  in  the  State  Courts. 

Perkins,  J. — Suit  for  partition  instituted  by  Francis  Washington 


*  We  are  indebted  for  this  case  to  the  kindness  of  Psbkims,  J. 
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against  John  Boche.  Partition  adjudged.  Motion  for  a  new  trial 
overruled :  commissioners  report  partition :  report  confirmed.  New 
trial  denied.    Appeal  to  this  Court. 

The  cause  was  decided  upon  the  following  agreed  case : — 
It  is  hereby  agreed  by  the  parties  to  this  action,  that  the  fot 
loving  are  the  facts  of  the  case.  The  land  in  question,  of  which 
partition  is  prayed,  was  the  property  of  Sa-ka-ko-quak,  alias  Jane 
Bichardville,  who  died  seised  of  the  same  in  1857,  leaving  no  chil- 
dren, no  father  nor  mother,  but  leaving  her  husband,  as  hereinafter 
stated,  whose  name  is  George  Washington,  and  her  sbter  Catharine 
Richardville,  her  brother  Suab  Richardville,  and  Francis  Washing- 
ton, the  plaintiff,  who  is  an  only  son  of  her  sister  Ah-tah-fe-tah-neah, 
deceased.  It  is  further  agreed  that  the  defendant  John  Roche  has 
the  title  of  George  Washington,  Catharine,  and  Suab  Richardville, 
conveyed  to  him  since  the  decease  of  the  said  Jane  Richardville. 
It  is  further  agreed  that  all  of  the  foregoing  persons,  except  the 
defendant,  are  or  were  Miami  Indians. 

"  It  is  further  agreed,  th&t  in  the  year  1844  the  said  George 
Washington,  according  to  the  manner  and  custom  of  marriage  in 
said  Miami  tribe  of  Indians,  was  duly  married  to  Se-qua,  a  Miami 
Indian,  with  whom  he  lived,  residing  in  Huntington  county,  Indiana, 
where  a  portion  of  the  said  Miami  tribe  then  and  since  have  re- 
sided. That  in  the  year  1846  the  said  George  Washington,  and 
the  said  Se-qua,  according  to  the  manner  and  custom  of  divorce  in 
said  Miami  tribe,  were  duly  divorced.  That  in  the  same  year  1846 
said  Se-qua  removed  to  Kansas  Territory,  where  she  has  since  re- 
sided and  now  resides.  That  afterwards,  in  the  year  1847,  said 
George  Washington,  according  to  the  custom  of  said  tribe  of  In- 
dians, was  married  to  the  said  Ah-tah-fe-tah-neah,  who  departed 
this  life  hi  1852,  leaving  said  Francis  Washington  her  only  sur- 
viving child.  ThtLt  afterwards  in  1853,  said  George  Washington, 
according  to  the  custom  of  said  Indian  tribe,  was  married  to  said 
Sa-ka-ko-quak,  alias  Jane  Richardville,  and  that  the  two  lived 
together  and  cohabited  as  man  and  wife  till  her  death,  at  the  county 
of  Huntington,  in  1857,  she  dying  childless. 

'*It  is  further  agreed,  that  the  Indian  custom  of  marriage  re- 
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quires  no  ceremony,  further  than  the  agreement  of  the  parties  to 
live  together  as  husband  and  wife,  the  agreement  being  consummated 
by  living  and  cohabiting  together  as  such. 

It  is  further  agreed,  that  the  Indian  custom  of  divorces  requires 
no  special  form  of  proceeding  other  than  that  the  parties  disagree, 
and  by  consent  separate,  the  mother  usually  taking  care  of,  and 
receiving  the  annual  payment  of  the  government  to  the  children; 
and  that  the  said  customs  of  marriage  and  divorce  are  the  ancient, 
immem(»rially  continued,  and  present  existing  customs  among  all  of 
said  tribe  of  Indians,  and  the  law  thereof,  and  that  the  same  haye 
continued  to  exist  as  their  customs  and  laws  for  a  period  beyond  the 
memory  of  man." 

(Signed,)      ''J.  R.  Coffeoth,  Atfy  for  dtfendanti. 

"S.  P.  MiLUQAN,  AU'jf  far  plaintiffs.*' 

The  question  intended  to  be  presented  for  our  decision  in  this 
cause  is,  whether  the  Courts  of  Indiana  will  hold  valid  as  marriages 
such  unions,  and  as  divorces  such  separations  as  those  described  in 
the  agreed  statement  of  facts,  they  having  been  made  under,  and 
being  sanctioned  by  the  laws  of  the  Miami  tribe  of  Indians. 

It  is  claimed  that  by  the  law  of  nations,  the  Courts  of  Indiana 
must  uphold  Indian  marriages.  The  law  of  nations  or  International 
law  is  mainly  of  modem  origin,  growing  out  of  increased  commer- 
cial and  social  intercourse,  and  exists  only  among  civilized  States : 
1  Kent's  Comm.  p.  1.  It  is  very  properly  divided  by  late  writers 
into  public  and  private.  Public,  that  which  regulates  the  political 
intercourse  of  nations  with  each  other.  Private,  that  which  regu- 
lates the  comity  of  States  in  giving  effect  in  one  to  the  municipal 
laws  of  another  relating  to  private  persons,  their  contracts,  &c. 
The  first  question  to  be  decided  is,  then,  does  a  tribe  >of  North 
American  Indians  constitute  a  State?  We  think  not.  .  A  State 
has  been  defined  to  be  '^a  people  permanently  occupying  a  fixed 
territory,  bound  together  by  common  laws,  habits,  and  customs  (op 
by  a  constitution),  into  one  body  politic,  exercising  through  the 
medium  of  an  organized  government,  independent  sovereignty  and 
control  over  all  persons  and  things  within  its  boundaries,  capable 
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of  making  war  and  peace,  and  of  entering  into  international  rela* 
tions  with  other  communities."  See  New  American  Cyclopedia, 
vol  10,  p.  360 ;  Wheaton's  Law  of  Nations,  pp.  58,  54 ;  1  Kent's 
Comm.  p.  188,  189.  But  few  of  the  particulars  enumerated  as 
constituting  a  State  exist  in  a  tribe  of  North  American  Indians. 
(See,  however,  the  Cherokee  Nation  vs.  Georgia^  5  Pet.  U.  S.  Rep. 
1.)  This  the  Court  judicially  takes  notice  of  as  a  matter  of  general 
historical  knowledge.  The  Indians  are  not  elevated  above  the  con- 
dition of  nomadic,  pastoral  tribes,  if  up  to  it.  Neither,  were  these 
tribes  conceded  to  be  States  or  nations  in  the  political  or  interna- 
tional sense  of  the  term,  are  they  civilized. 

Civilization,  it  is  true,  is  a  term  which  covers  several  states  of 
society:  it  is  relative  and  has  not  a  fixed  sense;  but  in  all  its 
applications  it  is  limited  to  a  state  of  society  above  that  existing 
among  the  Indians  of  whom  we  are  speaking.  It  implies  an  im- 
proved and  progressive  conditioif  of  the  people,  living  under  an 
organized  government,  with  systematized  labor,  individual  owner- 
ship of  the  soil,  individual  accumulations  of  property,  humane  and 
somewhat  cultivated  manners  and  customs,  the  institution  of  the 
^  family,  with  well  defined  and  respected  domestic  and  social  rela- 
tions, institutions  of  learning,  intellectual  activity,  &c.  We  know 
historically  that  the  North  American  Indians  are  classed  as  savages 
and  not  as  civilized  peoples,  and  that,  in  fact,  it  is  problematical 
whether  they  are  susceptible  of  civilization. 

Bat  let  it  be  admitted  that  the  Miami  tribe  of  Indians  constitutes 
an  international  political  state,  and  that  it  is  a  civilized  one,  still 
the  State  of  Indiana  is  not  bound  by  international  comity  to  give 
effect  in  her  Courts  to  all  the  laws  and  customs  ot  such  State :  but 
only  to  such  as  are  not  repugnant  to  her  own  laws  and  policy :  Doe 
vsf  CoUin$j  1  Ind.  24.  Laws,  giving  eflfect  to  contracts  of  mar- 
riage, are  not  repugnant  to  the  laws  or  policy  of  Indiana :  and  the 
proposition  is  established  as  a  general  one,  in  private  international 
law,  that  an  actual  marriage,  valid  in  the  country  where  celebrated, 
will,  not  as  upon  a  claim  of  right,  but  by  courtesy,  be  given  effect 
to  in  other  States,  though  not  celebrated  by  the  forms  nor  evidenced 
in  the  mode  prescribed  for  marriages  in  such  other  States.    I^  • 
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then,  in  the  case  at  bar,  an  actual  marriage  took  place  between 
Jane  Richardville  and  George  Washington,  there  could  be  no  objeo- 
tion  to  its  being  upheld  in  the  Courts  of  this  State,  though  cele- 
brated among  an  uncivilized  tribe  of  Indians.  . 

What,  then,  constitutes  the  thing  called  marriage  ?  "Vthat  is  it  in 
the  eye  of  the  jus  gentium  f  It  if  the  union  of  one  man  and  one 
woman  ^^so  long  as  they  both  shall  live,"  to  the  exclusion  of  all 
others,  by  an  obligation  which,  during  that  time,  the  parties  can- 
not, of  their  own  volition  and  act  dissolve,  but  which  can  be  dis- 
solved only  by  authority  of  the  State.  Nothing  short  of  this  is  a 
marriage.  And  nothing  short  of  this  is  meant,  when  it  is  said  that 
marriages,  valid  where  made,  will  be  upheld  in  other  States :  Noel 
vs.  Ewing,  9  Ind.  87 ;  Story's  Conflict  of  Laws,  chap.  5 ;  Whea- 
ton's  Law  of  Nations  137 :  see  Reynolds  vs.  ReynoldSy  8  Allen 
(Mass.)  Rep.  p.  605.  From  what  has  been  said,  it  is  manifest  that 
the  union  between  Jane  and  George,  described  in  the  statement  of 
facts  in  the  case  at  bar»  was  not  a  marriage  according  to  the  law 
of  any  civilized  nation,  but  simply  and  exactly  a  contract  and  state 
of  concubinage :  See  Cobb  on  Slavery  245,  note  4 :  The  State  vs. 
Samuel,  2  Dev.  &  Bat.  (N.  C.  Rep.)  177. 

But,  suppose  the  union  had  been  such  as  to  constitute  a  marriage 
according  to  the  jm  gentium,  and  which  the  Courts  of  this  State 
would  have  upheld  as  such,  it  might  not  still  have  followed  as  a 
consequence  that  the  husband  would  have  inherited  from  the  wife 
her  real  estate.  The  marriage  is  one  thing,  and  the  incidents,  the 
legal  rights  and  consequences  attaching  upon  the  marriage,  are 
another :  and  these  may  be  different  as  to  real  and  personal  pro- 
perty :  2  Kent,  p.  98,  et  seq.  Marriage,  in  different  countries,  is 
followed  by  different  property  rights.  In  the  Miami  nation,  or 
tribe  of  Indians,  marriage,  supposing  we  concede  their  unions  of 
the  sexes  to  be  such,  is .  not  followed  by  a  right  in  either  party  by 
the  law  of  the  tribe,  to  inherit  real  estate  from  the  other ;  for  the 
Indians,  by  their  laws,  neither  in  their  tribal  capacities  nor  indivi- 
dually, owned  any  real  estate.  It  is  a  kind  of  property  unknown 
to  them.  They  simply  hold  vaguely  defined  territory  for  use  in 
hunting,  fishing,  &c. ;  and  they  never  assumed  to,  and  could  not 


ROCHE  TB,  WASHINGTON.  175 

convey  the  fee  to  any  one.    That  belonged  iir%t  to  Great  Britain, 
as  the  discovering  nation,  and  to  the  United  States  afterwards,  by 
succession  to  Great  Britain  :  and  it  is  under  our  laws  only  that  any 
individual  among  the  Indians  ever  obtained,  conveyed,  or  inheriter' 
real  estate :  See  Fallows  vs.  Dennuton,  23  New  York  Rep.  420 
The  Cherokee  Nation  vs.  Georgia^  5  Peters  (U.  S.)  Rep.  1.  Th? 
is  the  doctrine  of  international  law  held  by  civilized  States,  am 
acted  upon  without  consulting  the  Indians.   It  is  based  or  justified 
on  the  ground  that  the  Indians  never  cultivated  the  soil. 

But  the  case  does  not  turn  on  any  of  the  foregoing  points,  and 
they  need  not  therefore  be  regarded  as  decided.  See,  on  the  gene- 
ral subject,  DoU  vs.  Irieh^  2  Barb.  639 ;  Wall  vs.  Williamsonj  8 
Ala.  48 ;  11  Id.  828,  and  10  Id.  680.  Also  Jones  vs.  Laney^  2 
Texas  342,  and  the  cases  in  the  Supreme/]!ourt  of  the  U.  S.,  cited 
in  Curti8*s  Digest  240. 

A  treaty,  however,  we  may  remark,  may  be  made  between  a 
government  and  an  association  of  persons  not  constituting  an  inde- 
pendent government.  The  Constitution  of  the  United  States 
authorizes  our  government  to  treat  with  foreign  nations^  and  to 
regulate  affairs  with  States  and  Indian  tribes. 

We  know,  As  a  part  of  the  law  of  the  land,  and  the  history  of 
our  State,  that  the  last  treaty  between  the  Miami  tribe  of  Indians 
located  in  Indiana  and  the  United  States,  was  in  1840 :  that  this 
tribe  then  agreed  to  remove  from  Indiana  to  west  of  the  Mississippi 
River:  that  in  1846  the  agreement  was  executed,  the  chiefs  at 
that  time  relinquishing  their  council  fires  upon  the  Wabash,  and, 
accompanied  by  most  of  the  living  members  of  their  tribe,  departed 
for  their  newly-assigned  and  distant  home.  The  sovereignty  of  the 
tribe,  so  far  as  it  possessed  sovereignty,  its  jurisdictional  power,  so 
far  as  it  possessed  such  over  persons  and  property  in  Indiana,  dis- 
appeared with  the  light  of  its  council  fires,  and  departed  to  the  new 
Best  of  the  tribe.  Now  it  is  true,  as  a  general  proposition,  that  the 
laws  of  a  nation  are  operative  only  within  the  limits  of  the  terri- 
tory over  which  the  jurisdiction  of  the  nation  extends.  They  do 
not,  as  a  general  proposition,  follow  the  individuals  of  such  nation, 
into  the  jurisdictional  limits  of  another  nation,  so  as  to  attach  to 


176  GLADSTOXS  tb.  MUSURUS  BEY. 

acts  done  in  such  other  nation.  Hence,  if  citizens  of  Great  Bri- 
tain, of  China,  or  of  Africa,  contract  marriage  in  Indiana,  that 
contract,  to  be  valid,  must  conform  to  the  laws  of  Indiana:  1 
Bright*s  Husband  and  Wife,  p.  8;  1  Greenleafs  Evidence,  §  545. 
For  exceptions  to  the  general  proposition  above  stated,  see  Whea- 
ton's  Law  of  Nations,  p.  132,  8d  edition. 

The  marriage  in  the  case  at  bar  was  contracted  in  Indiana  be- 
tween Miami  Indians,  who  did  not  accompany  the  tribe  to  the  West, 
but  remained  to  live  among  our  people ;  and  it  was  contracted  after 
all  territorial  jurisdiction  of  the  tribe  had  ceased  in  the  State,  and 
after  the  tribe  itself,  with  its  government,  had  disappeared  from  our 
borders.  The  marriage,  therefore,  was  clearly  to  be  tested  by  the 
laws  of  Indiana,  certainly  so,  when  it  came  in  question  in  our  own 
tribunals.  ^ 

The  judgment  below  is  affirmed,  with  costs. 


RECENT  ENGLISH  DECISIONS. 

Vice-ChanceUar  Wood's  Court.    December  11,  1862. 

QLADSTONE  AND  OTHBBS  V9.  MUStlRlTS  BBT  AND  OTHERS. 

The  Court  being  informed  by  counsel  that  one  of  the  defendants  was  an  ambas- 
sador duly  accredited  from  a  foreign  Sovereign  to  the  British  Court,  win  dismiss 
him  from  the  suit ;  and  will  not,  if  he  object,  oblige  him  to  plead  or  take  part  im 
any  proceedings. 

This  was  a  bill  filed  against  Musnrus  Bey  (the  Turkish  ambas- 
sador), the  Bank  of  England,  and  the  Sultan  of  Turkey,  praying 
{inter  alia)  that  an  injunction  might  issue  to  restrain  the  defendant 
(the  ambassador)  from  causing  to  be  paid  and  delivered,  and  to 
restrain  the  defendants,  the  Bank  of  England,  from  paying  over  to 
any  person,  other  than  the  plaintiffs  or  their  nominees,  or  except 
under  the  direction  of  this  Court,  a  sum  of  20,0007.  Turkish 
Bonds,  which  had  been  deposited  by  the  plaintiffs  with  the  bank  as 
the  security  for  the  performance  of  a  contract  to  establish  a  Stato 
bank  in  the  Ottoman  Empire. 
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SoUy  Q.  C,  Sir  ff.  OairnSy  Q.  and  DrucBj  now  opened  a 
motion  for  an  injunction  as  prayed. 

The  Solieitor-O-eneral  {Palmer)^  with  him  Wiekena^  interposed 
and  informed  the  Coart  that  his  client  Mnsnnis  Bey  was  the  duly 
accredited  ambassador  from  the  Sultan  of  Turkey  at  the  British 
Coort,  and  claimed  as  a  right  not  to  be  impleaded  in  any  Court  of 
this  country,  and  urged  that  he  could  not  be  obliged  to  answer  or 
take  part  in  any  of  the  proceedings  instituted  by  the  plaintiffs' 
bill  .  , 

After  considerable  argument,  in  which  the  counsel  in  support  of 
the  motion  endeavored  to  draw  a  distinction  between  the  case  of 
a  soTereign  or  his  ambassador,  being  party  to  a  civil  contract  as 
the  present  was,  and  that  of  any  political  or  other  act  done  in  his 
character  of  sovereign  ruler  of  the  foreign  country,  and  a  reference 
to  the  Duke  of  Brunswick's  Case,  6  Beav.  1 ;  Wadsworth  vs.  Qtkeen 
of  Spaifij  17  Com.  B.  Rep.  357 ;  and  The  Secretary  of  State  for 
India  vs.  Kamachee  Boye  Sahaba  \Itajah  of  Tanjore'e  Case)^  13 
Moore,  P.  C.  Cas.  22, 

The  Yicb-Chancellor  said  he  considered  it  would  be  trifling 
with  the  dignity  of  the  country  from  which  the  ambassador  had 
been  accredited,  and  also  of  this  Court,  if  an  ambassador  could  be 
called  upon  to  answer  or  plead  in  any  Court  of  this  country.  From 
the  time  of  the  Protectorate  to  the  present  no  precedent  could  be 
produced  of  any  such  proceeding,  and  he  should  therefore  order 
that  the  defendant  Musurus  Bey  be  dismissed  the  suit. . 

Ordered  accordingly. 

The  motion  then  proceeded,  and  an  injunction  until  the  hearing 
of  the  cause  was  granted. 

Solicitors:  Crowdery  Maynard^  and  Co.  for  plaintiffs. 
ToL.  XI.— 12 
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Crown  Cases  Reserved. 

[Before  Pollock,  C.  B.,  Wightman  and  Williams,  Js.,  Channell, 
B.,  and  Mellor,  J.] 

REQINA  vs.  EDWARD  GARDNER.     November  15  and  22,  1862.^ 

One  who,  in  expectation  of  a  reward,  withholds  from  the  owner,  whom  he  knows, 
a  lost  check  received  by  him  from  the  finder,  is  not  guilty  of  stealing  the  check. 

.  Case  reserved  at  the  Middlesex  sessions. 

Edward  Gardner  was  tried  on  an  indictment  charging  him  in 
the  first  count  with  stealing  one  banker's  check  and  valuable  secu- 
rity for  the  payment  of  82Z.  19«.,  and  of  the  value  of  82L  19«.,  and 
one  piece  of  stamped  paper  of  the  property  of  James  Goldsmith. 

In  the  second  count  the  property  was  stated  to  be  the  property 
of  Thomas  Boucher. 

It  appeared  from  the  evidence  of  Thomas  Boucher,  a  lad  of 
fourteen,  that  he  found  the  check  in  question ;  that  having  met 
the  prisoner  Gardner,  in  whose  service  he  had  formerly  been,  he 
showed  it  to  him  ;  that  the  prisoner  (Thonaas  Boucher  being  unable 
to  read)  told  him  it  was  only  an  old  check  of  the  Royal  British 
Bank ;  that  he  wished  to  show  it  to  a  friend,  and  so  kept  the 
check  ;  that  Boucher  very  shortly  after  on  the  same  day  went  to 
prisoner's  shop  and  asked  for  the  check ;  that  the  prisoner  frond 
time  to  time  made  various  excuses  for  not  giving  up  the  check,  and 
that  Boucher  never  again  saw  the  check. 

It  also  appeared  that  the  prisoner  had  an  interview  with  Gt>ld- 
smith,  in  which  he  said  that  he  knew  the  check  was  Goldsmith's, 
asked  what  reward  was  offered,  and  upon  being  told  59.,  said  he 
would  rather  light  his  pipe  with  it  than  take  6«. 

The  check  has  never  been  received  either  by  Goldsmith  or 
Boucher,  though  there  was  some  evidence  (not  satisfactory)  by 
prisoner's  brother  of  its  having  been  enclosed  in  an  envelope 
and  put  under  the  door  of  Goldsmith's  shop. 

The  jury  found  that  « the  prisoner  took  the  check  from  Thomas 
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Bonelier  in  the  hopes  of  getting  the  reward,  and,  if  that  is  larceny, 
we  find  him  guilty." 

Thereupon  the  jttdge  directed  a  verdict  of  guilty  to  be  entered, 
and  reserved  for  the  opinion  of  this  Court  whether  upon  the  above 
finding  the  prisoner  was  properly  convicted. 

November  15. — Best  (with  him  Beelet/)^  for  the  prisoner,  argued 
that  the  finding  of  the  jury  disproved  the  felonious  intent.  In 
Beg.  vs.  York,  3  Cox  Crim.  Cas.  181,  a  similar  finding  of  the  jury 
was  held  to  amount  to  <<not  guilty/^    (He  was  then  stopped.) 

Kemp,  for  the  prosecution, — The  defendant  could  read,  and 
therefore  must  have  known  the  owner :  Reg.  vs.  Christopher^  8  Cox 
Crim.  Cas.  91 ;  28  L.  J.  35,  M.  C. ;  Reg.  vs.  Moore^  8  Cox  Crim. 
Cas.  416 ;  30  L.  J.  77,  M.  C,  As  against  all  the  world  but  the 
true  owner,  the  boy  Boucher  was  the  owner,  and  the  prisoner  took 
the  check  from  him  against  his  will,  and  may  be  convicted  on  the 
second  count. 

Pollock,  C.  B. — ^That  is  the  case  of  Armory  vs.  Belamirie,  4 
Str.  505,  where  the  boy  was  held  entitled  to  sue  the  master  for  a 
jewel  which  he  had  found  and  his  master  had  taken  from  him.  It 
was  not  supposed  that  the  master  was  guilty  of  felony.  There 
the  jewel  was  not  ear-marked ;  but  every  one  who  can  read  can 
tell  to  whom  a  check  belongs.  Properly  speaking  a  check  is  not 
a  chattel.  We  must  take  It  that  the  check  was  stamped,  and  being 
stamped  it  was  not  a  piece  of  paper — it  was  a  check. 

Cur.  adv.  vuH. 

November  22. — Pollock,  C.  B. — In  this  case  the  prisoner  was 
conTicted  of  stealing  a  check.  He  took  the  check  away  from  a 
boy  who  found  it,  and  did  not  immediately  give  information  to  the 
owner,  but  withheld  it  in  the  expectation  of  getting  a  reward. 
The  taking  of  the  check  from  the  finder  was  not  a  felonious  taking, 
and  the  merely  withholding  it  in  the  expectation  of  a  reward  was 
not  larceny. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OF  MASSACHUSETTS.^ 

Specific  Performance^  when  decreed — Statute  of  Fraxtdi —  Compensa" 
Hon  tohere  Wife  re/uses  to  join  in  Conveyance. — A  bill  in  equity  may  be 
maintained  to  enforce  the  specific  performance  of  a  written  contract  for 
the  conveyance  of  land,  although  the  entire  consideration  is  not  named 
therein,  if  the  plaintiff  is  willing  and  ready  to  pay  the  whole  consideration 
orally  agreed  upon  by  the  parties,  and  he  has  been  guilty  of  no  miscon- 
duct. And  the  bill  in  such  case  need  not  set  forth  that  part  of  the  con- 
sideration which  was  omitted  in  the  written  contract :  Park  vs.  Johnson. 

If  the  defendant  in  a  suit  in  equity  for  the  specific  performance  of  a 
contract  sets  up  in  defence  that  the  contract  was  obtained  from  him  by 
misrepresentation,  the  burden  of  proof  is  on  him  to  establish  it :  Id. 

A  decree  for  specific  performance  of  a  written- contract  for  an  exchange 
of  lands  will  not  be  refused  on  account  of  the  inferior  value  of  the  land 
which  the  plaintiff  agreed  to  convey  to  the  defendant,  where  the  parties 
have  fixed  their  own  estimate  of  the  value  of  the  respective  lands,  and 
there  has  been  no  fraud,  and  the  difference  in  value  does  not  appear  to 
have  been  unconscionable :  Id, 

Specific  performance  of  an  agreement  by  a  married  man  to  convey  land 
with  release  of  dower  and  homestead  may  be  enforced,  so  far  as  he  per- 
sonally can  execute  the  same,  and  compensation  in  damages  decreed  if  hb 
wife  refuses  to  release  dower  and  homestead :  Id. 

Divorce — Fraudulent  Divorce  in  another  State  no  bar —  What  Evidence 
of  such  Fraud. — ^It  is  no  defence  to  a  wife's  libel  for  divorce,  to  prove 
that  a  divorce  has  already  been  granted  in  another  State  on  the  applica- 
tion of  the  husband,  if  it  is  proved  that  he  was  not  a  citizen  of  the  State 
in  which  the  divorce  was  granted,  but  went  there  from  this  Commonwealth, 
of  which  he  was  a  citizen,  for  the  purpose  of  obtaining  it,  while  she  re- 
mained in  Massachusetts,  and  did  obtain  it  fraudulently.  And  in  such 
case,  the  decree  of  the  Court  granting  the  divorce  is  not  conclusive  evi- 
dence of  his  citizenship  :  Shannon  vs.  Shannon^ 

For  the  purpose  of  proving  that  a  husband,  who  has  obtained  a  divorce 
on  the  ground  of  desertion,  in  another  State,  was  not  a  citizen  thereof, 

1  Prom  Charles  Allen,  Beq.,  State  Reporter;  to  be  published  in  the  forthcoming 
volmie  of  his  Be^rts. 
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but  went  there  from  this  Commonwealth,  of  which  he  was  a  citizen,  for 
the  parpoee  of  ohtaining  it,  while  his  wife  remained  here,  and  did  obtain 
it  fraudulentlj,  evidence  is  competent  to  prove  by  records  that  before 
leaving  this  Commonwealth  he  twice  instituted  libels  for  divorce  against 
her  which  were  not  snstained,  and  that  he  was  compelled  to  pay  and  did 
pay  the  amount  of  a  judgment  against  him  for  her  board,  for  a  part  of 
the  time  during  which,  in  his  libel  on  which  the  divorce  was  granted,  he 
alleged  that  she  deserted  him.  And  if  such  evidence  is  introduced,  and 
other  evidence  is  offered  in  support  of  her  charges  against  him,  it  should 
be  submitted  to  the  jury :  Id. 

Corporation — Whatprtmd  /cune  Evidence  of  iU  Existence — Haw  Notes 
fe>,  may  be  Indorud — Evidence  in  Action  by  Indorsee, — ^Proof  of  the  exe- 
cution of  a  note  to  the  "  Continental  Insurance  Company"  is  sufficient, 
pn'md  faciej  to  establish  the  legal  existence  of  a  corporation  bearing  that 
name,  in  an  action  by  an  indorsee  of  the  note  against  the  maker :  Topping 
vs.  Bick/ord. 

The  president  of  an  insurance  company  may  be  authorized  to  make  a 
valid  indorsement  of  its  notes,  although  the  charter  provides  that  the 
company  shall  have  power  to  make,  execute,  and  perfect  such  contracts, 
bargains,  agreements,  policies,  and  other  instruments  as  shall  or  may  be 
necessary,  and  as  the  nature  of  the  case  may  require ;  and  every  such 
contract,  bargain,  agreement,  policy,  or  other  instrument  to  be  made  by 
said  company  shall  be  in  writing  or  in  print,  and  signed  by  the  president 
and  secretary,  or  by  such  other  officer  or  officers  as  the  directors  may 
appoint  for  that  purpose/'  And  proof  of  a  formal  vote  is  not  neces- 
sary: Id. 

It  is  not  necessary  for  a  party  who  claims  title  to  notes  through  the 
indorsement  of  a  foreign  corporation,  to  produce  the  books  of  the  corpo- 
ration, if  they  are  out  of  the  Commonwealth ;  and  depositions  of  late 
officers  of  the  company  are  admissible,  although,  in  reply  to  cross-inter- 
rogatories requesting  them  to  do  so,  they  did  not  annex  the  records  of  the 
company,  or  copies  of  them,  if  the  same  were  not  in  their  custody :  Id, 

False  Pretences — What  Indictment  must  allege, — ^An  indictment  for 
obtaining  an  exchange  of  property  by  false  pretences-  must  allege  in  dis- 
tinct terms  that  the  defendant  delivered  to  the  person  who  was  defsauded 
the  property  respecting  which  the  false  pretences  were  made,  and  that  the 
latter  received  the  same,  and  delivered  other  property  in  exchange  there- 
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for,  and  that  he  was  induced  to  do  so  by  reason  of  the  false  pretences 
alleged :  CommmuKcUth  vs,  Goddard. 

Mutual  Insurance — Policy^  when  void  for  idani  of  Cash  Payment, — 
A  policy  of  insurance  executed  and  delivered  by  a  mutual  insurance  com- 
pany is  invalid  until  the  cash  premium  has  been  actually  paid  at  the  office 
of  the  company,  if  it  contains  an  express  stipulation  to  that  effect :  Mul- 
rey  vs.  Shawmut  Mutual  Fire  Insurance  Company, 

Such  stipulation  is  not  complied  with  or  waived  by  a  payment  of  the 
premium  to  an  insurance  agent  through  whom  the  application  was  made 
and  the  policy  delivered,  if  the  policy  contains  an  express  stipulation 
that  every  insurance  agent,  broker,  or  other  person  forwarding  appKca- 
tions  or  receiving  premiums  is  the  agent  of  the  applicant,  and  not  of  the 
company ;  although  the  company  were  in  the  habit  of  settling  a  monthly 
account  with  him,  and  he,  after  the  losS;  tendered  the  premiums  to 
them:  Id, 

It  seems,  that  the  officers  of  a  mutual  insurance  company  have  do  power 
to  waive  a  stipulation  in  a  policy  which  has  been  executed  and  delivered, 
that  no  insurance  shall  take  effect  until  the  cash  premium  has  been  actu* 
ally  paid  at  the  office  of  the  company  :  Id. 

Deed — President  of  Corporation,  when  not  liable  on  Bond  in  name 
of  Corporation. — ^The  president  of  a  corporation  is  not  personally  liable 
on  a  bond  in  the  following  form  :  "  Know  all  men  by  these  presents  that 
the  Appleton  Mutual  Fire  Insurance  Company,  by  W.  P.,  president  of 
said  company,  as  principal,  and  J.  M.  and  S.  M.  as  sureties,  are  held  and 
firmly  bound,"  &c.  "To  which  payment,  well  and  truly  to  be  made,  we 
do  bind  ourselves,  our  heirs,  executors,  and  administrators,  and  every  of 
them,  firmly  by  these  presents.  Sealed  with  our  seals/'  "  W.  P.,  Presi- 
dent. (Seal.)  J.  M.  (Seal.)  S.  M.  (Seal.)"  And  an  action  alleging 
a  joint  execution  of  such  bond  by  the  president  and  the  sureties  cannot 
be  maintained :  Ellis  vs.  Pulsifer. 

Criminal  Law — Evidence  and  Charge  in  Capital  Case.—^o  exception 
lies  to  a  decision  of  this  Court,  in  a  capital  trial,  excluding  additional 
evidence  offered  in  defence  after  the  closing  argument  for  the  prisoner 
has  been  finished,  and  that  for  the  Commonwealth  has  been  begun  :  Com- 
montoeaUh  vs.  Dower. 

Although  the  testimony  of  a  prisoner  charged  with  murder  was  takca 
in  writing  before  the  coroner's  jury,  her  oral  confessions  at  other  times 
are  competent  evidence  :  Id. 
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No  exception  lies  to  the  refusal  of  the  Court;  in  a  trial  for  murder,  to 
instnict  the  jury  that,  on  the  evidence,  another  person  had  an  equally 
strong  motive  with  the  prisoner  to  commit  the  alleged  crime.  This  is  a 
Buttter  for  them  to  determine :  Id,  - 

NEW  YORK  COURT  OF  APPEALS.* 

Highway — How  mid  through  what  Land  cut — Ground  adjoining  a 
saw-mill  and  used  for  piling  logs,  but  whose  limi^  are  not  fixed  by  fenees 
or  other  visible  marks,  nor  by  definite  occupation,  is  not  within  the  statute 
(I  R.  S.y  p.  514,  §  57)  prohibiting  the  laying  out  of  public  roads  through 
mill-yards :  The  People^  ex  rel,  WUliams,  vs.  Kingman  et  aL 

It  is  the  duty  of  the  commissioners,  in  laying  a  highway  over  such 
ground,  to  leave  a  sufficient  area  for  the  use  of  the  mill-owner,  and  their 
discretion  as  to  the  quantum  is  not  reviewable  in  any  other  proceed- 
ing: Id. 

The  ditch  or  canal  by  which  the  water  is  conducted  to  a  mill  is  not  a 
bttilding,  fixture,  or  erection  within  the  meaning  of  the  statute.  A  high- 
way may  be  laid  along  it,  comprehending  it  in  whole  or  in  part  within  the 
limits  of  the  road ;  but  if  necessary  to  work  the  road  to  its  entire  width, 
it  must  be  by  so  constructing  a  roadway  over  the  channel  as  not  to 
obstruct  the  flow  of  water :  Id, 

It  is  not  essential  to  a  highway,  at  common  law  or  under  our  statute, 
that  it  be  a  thoroughfare.  ^  road  may  be  laid  out  by  the  public 
authority  which  has  no  issue  at  one  extremity,  and  abuts  upon  private 
ground:  Id, 

BankB-^Dwidends  payable  only  %n  Cash. — dividend  of  the  profits 
of  a  banking  association,  declared  by  the  directors  "  payable  in  New  York 
State  currency,''  is  payable  in  cash.  The  directors  have  no  authority  to 
declare  it  payable  otherwise :  Ehle  vs.  T?ie  Chittenango  Bank, 

Evidence  of  an  understanding  by  the  cashier  that  State  currency'' 
meant  country  bank  notes  current  in  New  York  city  at  a  discount  of  a 
quarter  of  one  per  cent.,  but  not  showing  a  general  usage  in  that  sens^,  is 
inadmissible.  Id, 

Bankrupt  Act — Eow  far  Assignee  hound  by  Decree  in  pending  Stiit 
against  Bankrupt, — An  assignee  in  bankruptcy  under  the  Act  of  1841, 
who  has  notice  of  a  suit  for  the  foreclosure  of  a  mortgage  pending  against 


1  From  £.  P.  Smith,  Esq.,  Reporter. 
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the  bankrupt,  which  he  could  defend  in  the  name  of  the  bankrupt,  is 
bound  bj  the  decree,  though  not  made  a  party  nor  intervening  in  the 
suit :  Cleveland  vs.  Boerum  ei  al. 

It  seems  that  the  assignee,  or  his  grantees,  if  not  foreclosed,  were 
limited,  by  the  eighth  section  of  the  Act  of  1841,  to  the  period  of  two 
years  for  the  commencement  of  an  action  to  redeem  the  land  mortgaged : 
Per  Sutherland,  J.;  Dbnio,  Gould,  and  Allen,  Js.,  concurring:  Jd, 

Railroad — Liability  as  Carriers  on  connecting  Roads, — ^The  statute 
(ch.  270  of  1847)  making  a  Company  which  owns  a  railroad  connecting 
with  one  or  more  other  roads,  and  receives  freight  to  be  transported  to  a 
place  on  the  line  of  a  road  thus  connected,  liable  as  common  carriers  for 
the  delivery  thereof,  applies  as  well  where  one  of  the  connecting  roads  is 
wholly^ beyond  this  State  as  where  all  are  within  it:  Burtis  vs.  The 
Buffalo  and  State  Line  Railroad  Co, 

The  statute  not  only  imposes  the  duty,  upon  the  Company  undertaking 
it,  of  delivering  the  goods  at  the  place  of  destination,  but  enables  it  .to 
make  a  special  contract  for  their  delivery  in  a  limited  time.  Id. 

Held,  accordingly,  that  a  Company  whose  road  terminated  at  the 
boundary  of  this  State,  where  it  connected  with  a  chain  of  roads  running 
through  Pennsylvania,  Ohio,  &c.,  was  liable  under  its  special  contract 
for  the  delivery  of  goods  in  three  days,  at  a  point  in  Illinois,  upon  such 
chain  of  roads :  Id, 

It  seems  that  such  special  contract  is  valid  at  common  law  independently 
(ff  the  statute.   Per  Dbnio,  Davies,  Gould,  and  Allen,  Js.  Id. 

Carrier — Intermediate  Consignee — Rights  and  Duties  of. — The  carrier 
of  a  boat-load  of  wheat  lost  or  converted  a  portion  of  it,  and  discharged 
the  residue  into  a  barge  provided  by  an  intermediate  consignee  for  trans- 
porting it  to  its  ultimate  destination.  The  intermediate  consignee  refused 
to  pay  freight  for  the  quantity  delivered,  unless  the  carrier  would  allow 
and  deduct  the  value  of  the  wheat  lost.  JSeld,  that  no  contract  to  pay 
the  freight  was  to  be  implied  under  these  circumstances,  and  that  an 
action  therefor  would  not  lie  against  the  intermediate  consignee :  Davis 
vs.  Pattison. 

An  intermediate  consignee  is,  in  virtue  of  that  character,  authorized  to 
adjust  and  receive  damages  from  a  loss  of  part  of  the  property :  Id. 

The  rights  and  duties  of  intermediate  consignees  discussed,  per  Allen, 
J.:  Id. 
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Parinenhip — AuthorU^  qf  JPartners  on  Dissolution, — Where  there  is 
BO  •greemeot  to  the  contrary,  each  partner,  after  a  dissolution,  possesses 
the  same  authority  to  adjust  the  affairs  of  the  concern,  hy  collecting'  its^ 
debts  and  disposing  of  its  property,  as  hefore  the  dissolution  :  Bobbins  et 
al  vs.  FvMer. 

This  right  is  not  lost  by  the  fact  that  the  partnership  debts  are  paid ; 
nor,  it  seems,  does  it  depend  upon  the  state  of  the  accounts  between 
the  partners,  at  all  events  not  as  against  persons  haying  no  notice  of  the 
fact:  Id. 

SUPREME  court;  OP  NEW  YORK.^ 

Justices  of  the  Peace — Justification  of  Arrest  hy. — An  individual,  in 
order  to  justify  his  arrest  and  imprisonment  of  another,  by  virtue  of  his 
authority  as  a  justice  of  the  peace,  must  show  himself  to  have  been  at  the 
time,  not  only  de  facto  but  de  jure^  a  justice :  Newman  vs.  Tieman. 

Bonds  taken  hy  Puhlic  Officers — Waiver  of  Irregularities. — A  bond 
taken  by  a  public  officer,  in  a  case  which  the  law  prescribes,  and  with  the 
condition  which  it  requires,  is  not  void  as  given  in  a  manner  not 
authorized,  because  it  was  given  by  one  surety,  only,  when  the  law 
requires  two :  Morton  vs.  Campbell. 

Thus  a  bond  taken  by  the  sheriff,  on  the  arrest  of  a  defendant  upon  an 
attachment  issued  in  supplementary  proceedings,  with  only  one  surety,  is 
not  within  the  purview  of  the  statute  prohibiting  the  taking  of  any  bond, 
ke.j  by  a  sheriff  or  other  officer  colore  officii,  in  any  other  case  or  manner 
than  such  as  are  provided  by  law  :  Id. 

Such  a  bond  is  not  utterly  void  as  forbidden  by  the  statute,  or  taken 
corruptly,  colore  officii.  It  is  irregular,  and  th(^plaintiffs  are  not  bound 
to  receive  it.  If  they  refuse  to  receive  it,  they  may  hold  the  sheriff  for 
an  escape  of  the  prisoner :  Id. 

But  if  the  plaintiff,  on  the  failure  of  the  defendant  to  appear,  obtains 
an  order  for  the  assignment  to  him  of  the  bond,  and  for  the  issuing  of  a 
further  attachment,  he  will  be  held  to  have  waived  the  irregularities  of 
the  sheriff's  proceedings,  and  adopted  his  acts  and  the  security  which  he 
had  taken,  at  least  so  far  as  to  excuse  the  sheriff  from  liability  for  an 
escape :  Id. 

Assiffninent  for  the  Benefit  of  Creditors — Rights  of  Assignee — AccommO' 


^  From  the  Hon.  0.  L.  Barbour,  Reporter  of  the  Court. 
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dation  Sureties, — Unless  tbe  assignor  in  a  general  assignment  for  tho 
benefit  of  creditors,  could  maintain  an  action  on  promissory  notes  held  by 
him,  his  assignee  cannot  recover  thereon.  He  does  not  occupy  the  place 
of  a  hand  fidt  assignee  of  the  payee,  in  such  a  sense  as  to  exclude  the 
equities  existing  between  his  assignor  and  a  surety  in  the  notes :  Retd  vs. 
Sand». 

Where  promissory  notes  were  signed  by  S.  as  surety  for  A.,  at  the 
request  of  A.  G.,  to  be  placed  in  the  hands  of  G.  G.,  as  collateral  security 
for  G.  G.'s  liabilities  as  indorser  for  A.  G.,  and  under  an  agreement  with 
A.  G.  that  they  should  not  be  put  in  circulation,  and  not  be  held  or  used 
as  surety  to  A.  G. :  IZe/J,  that  S.  was  a  mere  accommodation  surety  for 
A.,  and  that  neither  A.  G.  nor  his  assignee  in  an  assignment  for  the 
benefit  of  creditors,  could  recover  on  the  notes  against  S. :  Id, 

Promissory  Notes — Representations  of  Holder — Defence  of  Usury, — 
If  the  holdet  of  a  note  or  his  agent,  on  the  occasion  of  the  sale  and 
transfer  thereof,  represents  to  the  purchaser  that  it  was  given  for  a 
valuable  consideration,  and  the  purchaser  takes  it  itpon  the  faith  of  such 
representation,  and  in  ignorance  of  the  fact  that  it  has  never  had  a  legal 
existence  as  a  note,  both  the  holder  and  his  agent  will  be  estopped  from 
alleging  the  contrary  of  such  representations,  or  from  availing  themselves 
of  the  defence  of  usury  :  Parslicdl  vs.  Lamoureux. 

But  a  mere  accommodation  guarantor  of  a  note,  making  no  representa- 
tions in  regard  to  the  character  of  the  paper,  or  the  circumstances  under 
which  it  was  given,  may  set  up  the  defence  of  usury,  equally  as  if  he  were 
a  simple  indorser  of  the  note  :  Id, 

Railroad  Companies — Duty  to  erect  and  maintain  Fences,  dec. — Rail- 
road corporations,  in  order  to  secure  the  protection  afforded  by  the  44th 
section  of  the  General  Railroad  Act  from  liability  for  damages  done  to 
cattle,  &c.,  on  the  track,  where  they  shall  erect  and  maintain  fences  and. 
cattlc-guards  of  the  description  therein  mentioned,  must  keep  their  fences 
and  cattle-guards  up  and  in  good  repair,  so  that  at  all  times  and  in  all 
places  they  shall  be  of  the  description  and  in  the  condition  required,  and 
suflScient  to  answer  the  purpose  intended :  McDowell  vs.  Tlie  New  York 
Central  Railroad  Company, 

They  must  not  only  erect  but  maintain  the  proper  fences  and  cattle- 
guards.  If  these  are  suffered  to  go  to  decay  or  by  accident  are  broken 
down,  so  as  to  allow  the  passage  of  cattle,  &c.,  through  or  over  them,  and 
are  not  repaired  within  a  reasonable  time;  or  if  they  are  opened  and 
allowed  to  remain  gpen  unnecessarily,  the  corporation  is  liable  in  damages 
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to  the  owner  of  cattle  straying  upon  the  track  through  the  opening,  and 
there  killed :  Id. 

The  statute  protects  corporations  from  liability  for  damages  after  the 
fences,  kc.y  are  duly  made  and  maintained,  only  where  the  damages  are 
not  done  negligently  or  wilfully.  If  damages  are  caused  either  by  the 
negligence  or  wilfulness  of  a  corporation  or  its  agents,  the  liahility  is  the 
same  as  if  there  had  heen  an  entire  omission  to  make  fences  and  cattle- 
guards:  Id. 

Judgment — Jurisdiction  of  Equity  to  restrain  Collection  of. — To  entitle 
a  Court  of  equity  to  interfere  to  restrain  the  collection  of  a  judgment 
obtained  without  fraud  or  mistake  upon  issue  joined,  it  must  appear :  1. 
Tnat  to  allow  the  judgment  to  he  executed  would  be  contrary  to  equity 
and  good  conscience;  and  2.  That  the  facts  which  render  it  thus  inequi- 
table, were  not  available  as  a  defence  in  the  action  in  which  the  judg- 
ment was  recovered :  Clute  vs.  Potter. 

SUPREME  COURT  OF  PENNSYLVANIA.* 

What  constitutes  a  valid  Partnership  as  to  third  Parties — Partnership, 
hw  proved. — If  two  persons,  not  partners  in  point  of  fact  as  between 
themselves,  by  their  acts  and  declarations  hold  themselves  out  to  the  pub- 
lic as  partners  in  such  a  manner  as  to  induce  the  business  men  of  the 
community  to  believe  them  partners,  and  to  trust  them  accordingly,  they 
vill  be  held  liable  as  partners  to  such  creditors  :  Drennen  &  Patterson  vs. 
Eoiue  &  Co. 

Where  two  persons,  as  intended  partners,  purchase  a  stock  of  goods, 
and  agree  to  give  their  notes  therefor,  and  on  receiving  the  goods  at  the 
time  fixed,  one  of  them,  the  other  being  absent,  signs  and  delivers  the 
notes  in  their  joint  names,  the  notes  thus  given  are  firm  notes,  and  the 
agreement  and  its  consummation,  present  a  strong  primd  facie  case  of 
partnership  in  an  action  against  them,  on  a  contract  made  by  one  of  them 
with  another  party  in  the  name  of  the  firm :  Id. 

Mechanics*  Lien — Identity  of  Building — What  Description  necessary. 
—A  mechanics'  lien  is  not  necessarily  void  because  it  does  not  accurately 
describe  the  size  of  the  building  against  which  it  is  filed ;  if  there  be 
enongh  in  the  description  of  the  locality,  and  other  peculiarities  of  the 
building,  to  point  out  and  identify  it  with  reasonable  certainty,  it  is  a  suf- 

'  From  Robert  E.  Wright,  Esq.,  State  Reporter,  to  bo  reported  in  the  5th  volume 
«f  Ms  Reports.  ^ 
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ficient  compliance  with  the  requisitions  of  the  act :  Kennedy  ei  al.  vs. 
Mouse  df  Horton. 

The  question  of  identity  is  generally  for  the  jury :  Id, 
Where  the  claim  filed  mentioned  the  county,  township,  and  village  in 
which  the  property  was  situated,  the  road  on  which  it  fronted,  the  owners 
of  the  adjoining  property,  the  materials  of  which  the  building  was  con- 
structed, the  number  of  stories,  that  it  had  a  finished  basement,  &c.,  and 
giving  the  correct  width  in  front,  but  the  depth  incorrectly,  it  was  Held^ 
that  this  was  not  such  a  misdescription,  or  error,  as  would  avoid  the  lien 
for  uncertainty :  Id,  ^ 

Trover  for  Articles  stolen,  when  sustained — Statute  of  lAmilations  sus- 
pended until  Prosecution  terminates — GivU  Remedy  not  superseded  by 
Criminal  Prosecution, — ^Trover  lies  for  the  wrongful  conversion  or  appro- 
priation of  property  by  theft,  as  well  as  by  fraud  or  trespass :  but  in  the 
case  of  theft,  as  a  general  rule,  the  private  action  for  the  value  of  the 
property  stolen,  is  suspended  until  the  public  prosecution  for  the  ofience 
has  been  duly  conducted  and  ended :  Hutchinson  vs.  Merchants'  and  Me* 
chanics*  Bank  of  Wheeling, 

Where  one  stole  a  large  sum  of  money,  and  two  years  after  was  tried 
for  the  theft,  and  acquitted,  an  action  of  trover  for  the  sum  stolen, 
brought  within  six  years  after  the  acquittal,  was  in  time,  for  the  Statu ta 
of  Limitations  was  suspended  until  the  termination  of  the  prosecution  :  Id. 

The  public  prosecution  for  the  theft  does  not  suf^ersede  or  in  any  way 
control  the  private  action  for  the  value  of  the  thing  stolen ;  and  as  the 
person  wronged  by  the  theft  is  not  chargeable  with  the  conduct  of  the 
prosecution,  he  cannot  be  afifected  by  the  result,  even  though  it  be  a  ver- 
dict of  acquittal :  Id, 

Bridge  Company,  poxoer  of  to  erect  Piers  in  navigable  Stream — Lia- 
bility of  for  conseqiiential  Damages — Acts  of  1725  and  1803  as  to  erec- 
tion of  Bridges  over  navigable  Streams  construed — Improper  exercise  of 
chartered  Privileges  redressed  only  on  complaint  of  Commonwealth. — A 
general  power  given  to  a  company  by  Act  of  the  Legislature,  to  con- 
struct a  bridge  over  a  navigable  river,  when  limited  by  no  express  re- 
strictions, includes  the  right  to  construct  and  maintain  piers  in  the  bed 
of  the  stream,  that  mode  of  support  being  at  the  time  of  the  grant  and 
since,  common  and  usual :  Clarke  vs.  The  Birmingham  and  Pittsburyh 
Bridge  Company, 

In  the  proper  exercise  of  such  a  right,  the  bridge  company  are  not 
liable  for  any  loss  sustained,  consequent  merely  upon  the  erection  and 
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nttiatenance  of  the  piers,  which,  though  they  may  he  in  some  degree 
obstrttctioDs  to  the  mtvigation,  are  not  for  that  reason  alone  unlawful :  Id. 

A  grant  of  the  eminent  domain  of  the  Commonwealth,  so  far  as  it  is 
not  specially  restricted,  passes  the  immunity  which  pertained  to  it  while 
it  was  in  the  hands  of  the  State ;  and  the  Commonwealth  having  the 
right  to  huild  the  hridge,  with  piers  to  support  it,  without  liahility  for 
conaeqnential  damages,  the  bridge  company  have  the  same  rights  and 
immnnity:  Id, 

The  Act  of  August  14th,  172&,  relating  to  a  draw  bridge  on  Chester 
ereek,  and  providing  that  no  bridge  should  be  erected  over  any  river  or 
navigable  stream,  so  as  to  hinder  navigation,  &c,,  applied  only  to  bridges 
erected  without  authority  of  law,  and  eould  not  take  from  a  subsequent 
legislature  the  power  to  authorize  the  construction  of  a  bridge  with  piers 
orer  a  navigable  stream ;  and  a  charter  for  a  bridge  company,  under  the 
Act  of  April  3d,  1837,  is  not  subject  either  to  that  act,  or  to  the  Mill  Dam 
Act  of  1803,  which  applies  only  to  dams  erected  under  it,  and  prohibits 
oolj  such  obstructions  as  are  not  legalised  by  statute :  Id, 

The  right  to  erect  a  bridge  under  the  charter  necessarily  included  a 
right  to  fix  the  number  and  location  of  the  piers,  at  the  discretion  of  the 
company  3  for  a  wanton  abuse  or  a  careless  and  negligent  exercise  of  that 
right,  resulting  in  immediate  injury  to  an  individual,  a  private  action 
fflight  be  maintained ;  but  the  company  are  not  responsible  where  the 
damages  result  merely  from  a  mistake  of  judgment  in  locating  the 
pier:  Id. 

The  state  alone  has  power  to  redress  a  wrong  done  to.  the  public  by  an 
improper  location  of  the  piers,  fmd  to  compel  the  removal  of  the  obstruc- 
tions; it  cannot  be  accomplished  by  a  private  suit :  Id. 

Bngan  m.  Monongahela  Bridge  Co.,  3  Casey  310 ;  Bacon  V9.  Arthur, 
4  Watts  437,  and  Plummer  va.  Alexander,  2  Jones  81,  commented  on  and 
distinguished;  Monongahela  Navigation  Co.  v$.  Coons,  6  Barr  382,  re- 
iffinned:  Id. 
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A  Trbatisk  OH  TBB  Law  of  Promissobt  Notes  akd  Bills  or  Exchanok.  B7 
Theophilus  Paasons,  LL.  B.,  Dane  Professor  of  Law  in  HarTard  UnWersity, 
and  Author  of  Treatises  on  the  Law  of  Contracts,  &c.  2  vols.  Philadelphia  : 
i.  B.  LippinooU  &  Co.  1868. 

Professor  Parsons  appears  to  be  engaged  in  the  preparation  of  a  series 
of  works  on  the  most  prominent  heads  of  the  law.    The  subject  of  his 
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present  Treatise  is  one  which,  from  its  practical  interest,  has  been  dealt 
with  by  authors  of  all  degrees  of  capacity,  from  the  editors  of  catchpenny 
handbooks  to  the  operose  Chitty.  It  has  been  condensed  in  the  terse  bat 
comprehensive  chapters  of  Kent;  it  has  been  expanded  and  adorned  by 
the  fluent  learning  of  Story;  it  has  been  expounded  in  the  clear,  business* 
like  pages  of  Byles.  There  has  been,  indeed,  no  lack  either  of  ability  or 
variety  of  treatment.  Still  the  rapid  increase  of  decisions,  and  the  occur- 
rence of  novel  questions,  through  the  shifting  necessities  of  commerce, 
create  a  constant  demand  for  new  editions,  and  perhaps  even  for  new 
works  on  this  comprehensive  topic.  The  field  is  ever  widening,  and  there 
is  room  for  fresh  laborers.  ^ 

For  these  reasons  there  could  be  no  valid  objection  to  the  publication 
of  a  fresh  treatise  on  Bills  and  Notes  every  few  years.  At  the  same  time, 
we  think  that  such  a  reduplication  of  work  ought  to  be  avoided  if  possible. 
There  are  many  interesting  and  important  branches  of  junsprudence 
which  are  as  yet  almost  untouched.  Some  indeed  have  sprung  up  and 
taken  shape  within  a  short  period,  and  expose  a  virgin  soil.  These,  it 
teems  to  us,  are  better  worthy  of  the  industry  and  talent  of  writers  such 
as  Professor  Parsons.  There  is  a  practical  need  to  be  supplied,  and  to 
lawyers  and  judges,  a  new  book  on  a  new  subject  is  always  welcome.  On 
an  old  subject,  however,  unless  it  exhibits  some  marked  superiority  over 
its  predecessors,  it  is  not  received  with  quite  as  much  satisfaction.  There 
are  so  many  books  which  have  to  be  bought  now,  that  it  has  become  a 
pretty  severe  tax,  which  ought  not  to  be  unnecessarily  increased.  Another 
objection  is  that  it  is  hardly  fair  to  the  authors  or  publishers  of  books  of 
established  reputation,  which,  the  main  labor  having  been  done  once  for 
all,  can  always  be  kept  up  to  the  time  at  a  small  expense  by  fresh  editions 
or  supplements,  but  which  are  liable  to  be  driven  out  of  the  field  by  a 
new  competitor.    It  is  really  a  bad  econ(«iy  of  time  and  thought. 

We  have  no  intention  in  these  remarks  to  disparage  Professor  Parsons's 
work  as  an  independent  production.  It  covers  a  wider  scope  than  some 
of  the  previous  treatises;  it  is  well  written  and  carefully  compiled. 
The  incidental  discussions  on  particuLur  doctrines  in  the  notes,  are  judi- 
cious and  instructive.  Perhaps  by  the  chapters  on  collateral  but  connected 
topics,  it  is  made  more  generally  useful  than  any  which  preceded  it.  There 
is  one  matter,  however,  in  which  it  seems  open  to  criticism.  We  have 
looked  in  vain  for  some  of  the  most  recent  English  and  American  decisions : 
and  we  have  heard  the  same  complaint  from  others.  '  It  is  very  possible 
that  the  book  may  have  been  in  print  for  a  good  while,  waiting  a  favorable 
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period  for  publication.  Or  Professor  Parsons  may  not  have  considered 
thestc  omitted  cases  as  desenring  of  perpetuatioi^  In  a  work  of  such  a 
cliaractcr,  we  cannot  expect  to  find  every  insignificant  decision,  the  hun* 
dredth  repetition  of  a  truism,  referred  to.  It  would  be  a  useless  waste 
of  type  and  space.  Nor  do  we  expect  in  a  sedate  author,  that  ecstatio 
triamph  over  the  yery  last  case  from  the  Law  Times  by  the  steamer  just  in, 
or  from  some  shiny  volume  hot  with  travel  from  the  farthest  West,  which 
counsel  sometimes  exhibit  in  a  nicely-balanced  cause.  Still  there  is  a 
mean  which  should  be  observed.  Many  of  the  minor  cases  cited  in  the 
old  text-books  may  be  suffered  to  drop  into  oblivion ;  but  it  is  better  to 
give  all  or  most  of  the  recent  decisions,  even  where  they  seem  of  little 
Talae  in  themselves.  It  facilitates  independent  study  by  counsel,  for  the 
best  of  authors  may  sometimes  in  a  hasty  glance  underrate  the  novelty  or 
importance  of  an  opinion.  Besides,  it  sheds  an  aip  of  freshness  even  over 
a  commonplace,  to  find  it  verified  by  some  new  citations,  rather  than  the 
old  standbys  from  T.  R.,  B.  &  C,  Mass.,  Johns.,  S.  k  R.,  and  all  the  other 
abbreviations  which  have  grown  stale  on  the  pages  of  Story  and  Byles. 

To  be  just,  however,  to  Mr.  Parsons,  he  has  employed  a  great  deal  of 
indostiy  and  research  in  the  preparation  of  these  volumes,  which  will  be 
found  most  useful  to  student  and  practitioner.  We  have  only  to  repeat 
oar  regret  that  he  has  not  directed  that  research  and  industry  into  more 
ontrodden  paths.  H.  W. 

SiPOBTS  OF  Casbs  AKoxnen  axd  dktbbuinkd  in  thb  Supbkmb  Judicial  Court  or 
MA88ACHU8BTT8.  Bj  Charlks  Allen.  Yolumes  I.,  II.,  IIL  Boston :  Little, 
Brown  &  Company,  1861,  1862. 

We  are  here  presented  with  a  pretty  liberal  instalment  of  the  labors  of 
a  new  reporter  within  some  eighteen  months,  in  one  of  the  oldest  and 
most  commercial  states  of  the  Union.  We  have  nothing  to  object  to  the 
frequent  appearance  of  new  volumes  of  reports,  since  it  is  but  an  expres- 
ibn  of  the  increasing  business,  wealth,  and  prosperity  of  the  country, 
provided  always  that  the  cases  reported  are  such  as  fairly  tend  to  aid  the 
profession  in  understanding  and  maintaining  the  old  landmarks  and  fun- 
damental principles  of  the  profession.  In  the  multiplication  of  causes, 
uid  of  counsel,  there  is  some  temptation  to  publish  too  many  cases  which 
add  nothing  to  the  common  stock  of  legal  learning  already  possessed. 
And  it  is  so  much  the  nature  of  increasing  numbers  in  the  profession  to 
depreciate  what  has  gone  before^  in  order  to  find  fitting  place  for  their 
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own  mediocritj,  that  it  will  be  an  evil  day  for  any  one  who  presames  to 
discriminate  between  t]|e  labors  of  the  past  and  the  presenUgeneration  of 
lawyers,  unless  such  discrimination  is  in  favor  of  the  present. 

In  many  of  the  states,  and  especially  in  the  old  Bay  State,  the  legislar 
tare  have  undertaken  to  define  the  duty  of  the  reporter.  He  is  required 
to  report  and  publish  the  decisions  upon  all  questions  of  law  argued  and 
determined  before  the  first  day  of  September  in  each  year,  within  ninety 
day%  ihereaflerJ'  The  only  discretion  allowed  the  reporter  is,  that  he  is 
to  report  the  cases  *^more  or  less  at  large  according  to  their  relative 
importance,  so  as  not  unnecessarily  to  increase  the  siie  or  number  of  the 
volumes."  This  is  a  veiy  happy  illustration  of  what  may  justly  be  called 
the  bathos  of  legislation,  where  a  convention  of  men  of  all  trades  and 
pursuits  attempt  to  set  themselves  forth  as  wiseacres  in  other  men's 
matters,  and  because  it  is  their  duty  to  become  wise  and  experienced,  to 
assume  that  such  is  already  their  condition  and  to  act  accordingly. 

Under  such  circumstances  the  reporter  has  in  fact  no  discretion,  but  to 
publish  just  what  comes  to  hand;  and  the  judges  have  no  discretion,  but 
to  give  formal  opinions  in  every  case,  and  thus  practically  make  all  cases, 
as  nearly  as  possible,  of  precisely  the  same  importance.  This  process  of 
equalization  has  been  going  forward  in  this  country,  at  a  most  hurried 
pace,  for  the  last  half  oentury,  until  almost  all  the  departments  of  oflloe 
and  trust  have  fallen  into  the  hands  of  the  unprofessional  and  the  half- 
educated,  and  it  now  remains  to  be  seen  how  the  experiment  will  finally 
succeed. 

Mr.  Allen,  with  very  eosunendable  seal,  and,  we  conjecture,  with  no 
inconsiderable  labor  and  watchfulness,  has  certainly  contrived,  to  compen* 
sate  the  embarrassments  of  faulty  legislation,  and  in  spite  of  the  folly  of 
his  masters,  to  maintain  the  established  character  of  the  Massachusetts 
Reports,  in  a  degree  quite  beyond  what  one  could  have  expected,  under 
the  circumstances.  These  volumes  compare  not  unfavorably  with  the 
best  specimens  of  Massachusetts  Reports,  and  that  is  saying  a  good  deal, 
when  we  reflect  that  the  former  reporters  reckon  among  their  number 
some  of  the  ablest  jurists  and  most  careful  writers  of  this  ancient  com- 
"  monwealth.  Every  law  library  in  the  country,  of  sufficient  extent  to 
prepare  a  brief,  cannot  afford  to  be  without  these  volumes.  The  mecha- 
nical execution  is  excellent,  and  Mr.  Allen  will  soon  become,  we  venture 
to  predict,  one  of  the  very  best  reporters  in  this  broad  empire. 

I.  F.  R. 
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COVENANTS  FOR  TITLE  RUNNING  WITH  THE  LAND. 

CovsKANTS  which  ran  with  the  land  were  of  early  origin,  and 
miny  of  them  were  in  common  nse,  in  leases  and  other  contracts 
respecting  lands,  long  before  the  introduction  of  the  modem 
**CoTenants  for  Title."  See  Spencer's  Ca$e,  6  Coke's  Rep.  16  a. 

When,  therefore,  covenants  were  contrived  as  secnrities  forvthe 
title  to  land,  having  all  the  requisites  for  running  with  the  land, 
they  natural  I J  became  subject  to  existing  rules  for  the  regulation 
of  other  covenants  so  far  as  these  were  applicable  to  them.  This 
fict  serves  to  explain  the  frequent  reference,  in  the  following  dis- 
eussioD,  to  adjudications  on  such  other  covenants  for  illustrations 
ind  authority;  but  this  will  be  avoided  beyond  what  is  strictly 
auxiliary  to  our  purpose. 

Much  confusion  prevails  in  the  branch  of  law  under  considera- 
tion, and  indeed  throughout  the  whole  subject  of  Covenants  for 
Title.'*  There  appear  to  be  three  principal  causes  for  this  confu- 
sion. 

First  The  Covenants  for  Title"  are  an  artificial  system,  of  a* 
flexible  nature,  which  has  been  left  to  judicial  skill  to  shape  by- 
legal  principles  and  needful  rules,  to  the  purpose  for  which  they 
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are  designed.    Many  rules,  which  have  been  ^  adopted  becaase ' 
recommended  by  the  exigencies  of  particular  cases,  have  afterwards 
been  found  to  lead  to  unforeseen  and  most  undesirable  results,  thus 
giving  occasion  for  numerous  retractions  and  qualifications. 

Secondly.  Narrow  views  contained  in  certain  early  cases  have 
too  much  escaped  deserved  criticism,  and  have  unduly  influenced 
subsequent  decisions. 

Thirdly.  There  has  been,  in  many  instances,  a  strange  miscon- 
ception of  the  effect  of  previous  decisions,  and  a  confounding  of 
cases,  which,  however  they  may  superficially  resemble  each  other, 
are,  in  fact,  radically  different. 

Much  progress  has  recently  been  made  towards  removing  these 
evils.  Both  the  English  and  American  Courts  have  not  scrupled 
to  reject  old  authorities  in  favor  of  more  liberal  views  when  neces- 
sary ;  and  a  considerable  approach  has  been  made  towards  estab- 
lishing this  branch  of  the  law  on  a  proper  basis.  It  will  be  our 
aim  to  give  an  intelligible  and  accurate  statement  of  the  existing 
law,  in  a  manner  that  shall  also  present  the  changes  and  progress 
in  it,  adding  such  observations  and  criticisms  as  seem  to  be  appro- 
priate. 

The  following  plan,  though  to  some  extent  arbitrary,  will  assist 
the  execution  of  the  work : — 

L  Op  the  principles  which  regulate  covenants  for  title 

IN  RUNNING  WITH  THE  LAND. 

1.  Of  what  is  meant  hy    running  with  the  land.'' 

2.  •  With  what  covenants  for  title  may  run. 

3.  To  what  extent  the  doctrine  of  running  with  the  land,  con- 
travenes the  common  law  rule'  against  the  assignment  of  choses  in 
action. 

4.  How  far  running  with  the  land  renders  covenants  for  title 
"real  covenants/' 

5.  From  what  the  ability  of  covenants  for  title  to  run  with  the 
land  is  derived. 

(a)  Of  the  words  of  the  covenants. 

(b)  Of  the  nature  of  the  covenants. 

First.  The  subject-matter  of  the  covenants. 
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Second.  The  relation  of  the  covenantiiig  parties  to  each 
other  J  and  to  that  which  the  covenants  concern. 

II.  Op  the  practical  rules  which  rbgulatb  covenants  for 

TITLB  IN  RUNNING  WITH  THE  LAND. 

1.  What  estate  is  requisite  to  enable  covenants  for  title  to  run 
with  the  land. 

(a)  The  trannmisBion  of  antecedent  covenants. 
(6)  The  creation  of  new  covenants, 
[t)  Of  trust  estates  and  mortgages. 

2.  Of  the  rights  and  remedies  of  the  respective  parties  upon 
breach  of  covenants  for  title  running  with  the  land. 

3.  Of  the  division  of  the  remedy  on  covenants  for  title  which 
ran  with  the  land. 

4.  Of  the  release  of  the  covenants  for  title  which  run  with  the 
land,  and  the  effects  thereof. 

5.  Of  equities  existing  between  the  original  covenanting  parties, 
and  the  efiects  thereof. 

III.  Which  of  the  covenants  for  title  run  with  the  land. 

I.  Of  the  principles  which  regulate  covenants  for  title  in  run- 
ning with  the  land. 

Under  this  head  are  included  some  topics  which  might,  with 
propriety,  be  classed  in  the  subsequent  divisions,  but  which  seem 
essential  to  a  complete  view  of  the  fundamental  principles  of  the 
subject. 

•1.  What  is  meant  by  "running  with  the  land."  The  ^phrase 
"running  with  the  land,"  as  descriptive  of  covenants  in  general, 
is  ambiguous,  denoting  either  that  the  covenantor  confers  a  benefit 
npon  the  estate  of  the  covenantee,  or  imposes  a  burden  upon  that 
of  the  covenantor.  Note  to  Spencer's  Case,  Smith's  Lead.  Cas. 
Only  the  former  meaning  applies  to  covenants  for  title ;  and  when 
Chancellor  Kent,  speaking  of  these,  4  Kent  470,  says,  "  they  do 
not  run  with  the  land,  but  affect  only  the  covenants,  &c.,"  the  con- 
text makes  it  obvious  that  he  has  in  mind  only  the  latter  signifi- 
cation. 

This  phrase  conveniently  and  forcibly  indicates  the  intimate 
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connection  of  certain  coTenants  with  estates  in  land,  and  their 
peculiarity  in  passing  as  incidents  upon  the  transfer  of  such  estates. 
Other  expressions  are  sometimes  used  for  the  same  purpose ;  for 
example,  inherent  in  the  land Go.  Litt.  884 ;  Piatt  on  Cots. 
60,  61 ;  «  knit  to  the  estate  in  the  land Preston's  Abstracts^ 
Covenants;  entwined  about  the  estate:"  4  Hawks's  Reports 
833.  It  is  needless  to  comment  upon  the  numerous  definitions  of 
the  covenants  in  question.  The  fundamental  idea  of  them  all  is 
a  peculiar  assignability,  or  "negotiability."  17  Wend.  136,  148. 

The  following  is  thought  to  be  accurate,  and  is  suited  to  the 
range  of  the  proposed  discussion  : — 

Covenants  for  title  run  with  the  land  when,  being  either  ex- 
«  pressed  or  implied  by  words  of  grant  (Rawle  on  Cots.  533),  in  a 
conveyance  of  land,  they  are  of  such  a  nature  that  they  become 
valuable  incidents  to  the  ownership  of  the  estate,  and  until  in  some 
way  arrested,  pass  with  it  through  any  series  of  transfers,  whether 
by  act  of  the  parties  or  of  law,  so  that  the  owner  for  the  time 
being  is  entitled  to  claim  in  his  own  name  from  the  original  cove- 
nantor all  the  benefits  and  securities  arising  out  of  them. 

2.  With  what  may  covenants  for  title  run  ?  Mr.  Hare  has  strongly 
controverted  (Note  to  Spencer's  Case^)  the  case  of  Mitchell  vs.  War^ 
ncTf  5  Conn.  497,  as  deciding  that  a  covenant  of  warranty  did  not 
embrace  water  resting  on  the  land.  We  think  an  examination  of 
the  case  will  show  that  the  decision  is  only  to  the  effect  that  a  right 
of  entering  for  the  purpose  of  drawing  off  water  is  not  an  eviction 
from  the  land,  though  the  Court  considered  it  an  incumbrance. 
Doubtless,  as  Mr.  Hare  maintains,  the  better  doctrine  is  that  of 
Ballt/  vs.  WellSf  8  Wilson  26,  that  covenants  for  title  may  run 
even  with  incorporeal  hereditaments ;  and  it  may  be  said  gene- . 
rally  that  they  will  run  with  whatever  may  properly  be  secured  by 
them. 

3.  To  what  extent  the  doctrine  of  running  with  the  land  con- 
travenes the  common  law  rule  against  the  assignment  9f  chosen  in 
action.  The  law  of  covenants  running  with  the  land  is  commonly 
said  to  be  an  exception  to  the  common  law  rule,  which  forbids  the 
assignment  of  rights  of  action.  Rawlc  on  Covs.  338 ;  Note  to  Spen^ 
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w'l  Can,  Smith's  L.  C. ;  4  Kent  625 ;  1  Dev.  &  Bat.  94 ;  3 
Wilson  26.  This  view^  though  to  a  certain  extent  correct,  is  suh- 
ject  to  some  limitations,  as  is  evident  from  the  fact  that  in  innu* 
merable  cases  it  is  held  that,  when  the  covenants  are  once  broken 
they  no  longer  ran  with  the  land,  for  the  sole  reason  that  they 
ha?e  BBOOMB  ehoneB  in  action^  and  therefore  incapable  of  assign- ' 
ment.  Without  any  extended  discussion,  we  lay  down  the  quali- 
fications which  seem  necessary,  and  which,  if  observed,  will  prevent 
confusion  on  this  subject. 

[a)  The  running  of  covenants  with  the  land  differs  from  an  ordi- 
nary assignment  of  a  chose  in  action,  in  the  fact  that  the  covenants 
are  not  recognised,  as  per  $e  the  subjects  of  the  assignment,  only 
the  land  is  properly  considered  as  assigned,  and  the  covenants  * 
pass  with  it,  as  if  ex  necessitate  as  incidents. 

(i)  When  by  breach  the  covenants  have  become  strictly  cho%e% 
in  action,  they  are  subject  to  the  ordinary  rule,  and  no  longer  pass 
even  as  incidents  upon  assignment  of  the  land.  * 

4.  How  far  running  with  the  land  renders  covenants  for  title 
"real  covenants." 

The  words  "real*'  and  "personal"  are  often  used  to  describe 
covenants  for  title  in  a  way  calculated  to  produce  confused  and 
erroneous  impressions.  9  Rich.  Law  Rep.  374.  Instances  abound  in 
which  these  covenants  are  all  called  "  personal;"  4  Kent  AlOetseq. ; 
1  Sumner  268 ;  36  Me.  170,  2  Vt.  327 ;  while  in  other  equally 
numerous  instances  some  or  all  of  them  are  designated  as  "real." 
5  Blackf.  Rep.  282;  4  Johns.  120 ;  1  M.  &  S.  355 ;  4  Id.  53. 

The  true  distinctions  are  readily  explained.  A  "r«aZ  covenant'^ 
is  ordinarily  defined  as  one  which  has  for  its  object  something  an- 
nexed to,  or  inherent  in,  or  connected  with  land  or  other  real 
property.  Co.  Litt.  384 ;  Piatt  on  Covs.  60,  61 ;  2  Bl.  Com.  304. 
Sach  covenants  usually  run  with  the  land,  and  only  such ;  whence 
it  is  said  that  "  the  essential  difference  between  a  real  and  personal 
covenant  is,  that  a  real  covenant  runs  with  the  land."  2  Green. 
Evid.  240.  Therefore,  when  it  is  desired  to  distinguish  those 
covenants  for  title  which  run  with  the  land  from  others  which  do 
not,  the  former  are  called  "real"  and  the  latter  "personal"  cove- 
nants. 
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But  the  old  warranty  for  which  the  covenants  for  title  were  snb- 
&tituted,  was  in  a  wholly  different  sense  a  "  real"  covenant.  Thus 
Lord  Coke  says :  "  There  is  a  diversity  between  a  warranty  which 
is  a  cavenant  real,  which  bindeth  the  party  to  yield  lands  and 
tenements  in  recompense,  and  a  covenant  annexed  to  the  land^ 
which  is  to  yield  damages."  Co.  Litt.  884  b. 

The  remedy  on  covenants  for  title  is  exclusively  a  money  cona- 
pensati9n ;  accordingly  when  it  is  intended  to  contrast  them  in  this 
respect  with  the  ancient  warranty,  they  are  all  called  «  personal" 
covenants.  4  Kent  470;  4  Hawks  310;  4  Leigh  132;  86  Me. 
170. 

Perhaps  it  is  as  well  to  say  that  those  covenants  for  title  which 
•  .  A  run  with  the  land  are  "  of  the  nature'*  of  real  covenants.  3  Zabr. 
.      260 ;  1  Pike  313  ;  23  Missouri  155 ;  4  Kent  624. 

5.  From  what  is  the  ability  of  covenants  for  title  to  run  w^itb 
the  land  derived  ? 

(a)  Of  the  iporda  of  the  covenants. 

In  covenants  for  title  as  commonly  framed,  the  covenantor 
engages  by  express  words  to  be  bound  not  only  to  the  immediate 
covenantee,  but  also  to  his  heirs,  assigns,  &c."  It  is  at  least 
questionable  whether  these  words,  descriptive  of  descendants  and 
future  owners,  affect  at  all  the  ability  of  the  covenants  to  run  with 
the  land.  Co.  Litt.  385.  It  is  not  the  meie  consent  of  the  parties 
to  a  covenant  that  creates  this  ability.  Still  high  judicial  autho- 
rity has  attached  great  weight  for  this  purpose  to  the  terms  of  the 
covenants.  In  Oreenly  vs.  Wilcox^  2  Johns.  1,  6,  Livingston,  J., 
dissenting  from  the  conclusion  of  the  majority  of  the  Court  that 
the  covenant  for  seisin  cannot  run  with  the  land,  says:  "But  this 
is  not  the  ground  on  which  I  rest  it ;  it  is  that  of  the  contract 
itself,  by  the  words  of  which  all  the  covenants  passed  to  every 
grantee,  ad  infinitum,'^  Language  of  like  import  may  be  found 
elsewhere  in  the  reports.  '  If  the  position  of  the  learned  Jadge 
could  be  maintained,  it  would  afford  a  short  and  easy  solution  of 
the  perplexing  question  he  was  then  considering.  But  authority 
and  numerous  technical  objections  are  conclusive  against  a  full 
acceptance  of  this  doctrine ;  it  may,  however,  to  a  limited  extent. 
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be  admitted,  for  although  the  words  cannot  of  themselves  impart 
the  capacity  to  run  with  the  land,  they  may  still  help  to  overcome 
technical  scruples.  With  this  view  we  shall  again  allude  to  this 
Bibject.  It  may  he  asked  why,  if  the  words  heirs,  assigns,  &c.," 
arc  inoperative,  they  were  ever  introduced  into  the  covenants. 

It  has  already  been  remarked  that  covenants  which  ran  with  the 
land  were  in  use  long  before  the  modern  covenants  for  title.  In 
some  of  them  it  was  unnecessary  to  mention  assignees  (Ist  Resolu- 
tion in  Spencer' s^Dase) ;  in  others  the  covenants  extended  to 
assignees  only  when  named.  2d  Res.  Id.  The  old  warranty  bound 
the  heir  only  when  named.  Touchstone  178 ;  Gro.  Eliz.  553. 
Commonly  for  greater  security,  heirs,  assignees,  &c.,  were  men- 
tioned even  when  they  might  as  well  be  omitted.  And  the  cove- 
nants for  title,  which  were  to  a  great  extent  modelled  after  old  ^ 
forms,  naturally  borrowed  this  feature,  especially  as  at  first  their 
true  character  was  imperfectly  understood. 

(b)  Of  the  nature  of  the  covenants. 

It  is  well  settled  that  covenants  for  title  derive  their  capacity 
for  running  with  the  land,  chiefly,  if  not  exclusively,  from  the 
nature  of  the  covenants.  Thus  if  a  covenant  will  not  run  with  the 
landman  express  covenant  with  .a  person's  assigns  will  be  of  no 
effect  as  regards  them ;  covenants  will  always  be  construed  accord- 
ing to  their  nature,  ai^d  not  according  to  the  words  in  which  they 
are  framed.  6  Bythewood's  Conveyancing  258,  notes.  Also, 
althoagh  the  vendor  covenants  with  the  purchaser,  his  heirs*  and 
assigns,  yet  the  assignee  of  the  land  will  not  be  entitled  to  the 
benefit  of  the  covenant  unless  it  runs  with  the  land  under  the 
general  rule  of  law.  2  Sug.  Vendors  372.  To  the  same  eflFect  are 
numerous  authorities.  Clayton  60 ;  Palmer  558 ;  1  Brod.  &  Bing. 
238. 

This  branch  of  our  subject  involves  the  consideration, — 

First,  Of  the  subject-matter  of  covenants  for  title. 

Secondly.  Of  the  relation  of  the  covenanting  parties  to  each 
other,  and  to  that  which  the  covenants  concern. 

First.  Of  the  subject-matter  of  covenants  for  title. — It  follows 
bom  what  has  been  said  that  covenants  which  run  with  the  land 
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do  80  only  as  incidents  to  it.  To  this  end  the  subject-matter  of 
such  covenants  must  be  something  which  intimately  concerns  the 
land. 

Originally,  it  was  some  privilege  or  duty,  some  right  or  obliga 
tion  to  be  enjoyed  or  performed,  on  or  about  the  land ;  and  many 
subtle  distinctions  were  made  between  those  covenants  which 
directly  affected  the  land  and  ran  with  it,  and  others  which  only 
remotely  affected  the  land  and  did  not  run  with  it.  See  Spencer's 
Oaae,  Smith's  Leading  Gases.  These  distinctlhis  are  of  no  con- 
sequence to  our  present  inquiries.  The  subject-matter  of  covenants 
for  title  is,  as  their  name  imports,  the  title  to  an  estate  in  lands, 
that  on  which  the  continued  possession  and  enjoyment  of  the  land 
depend.  In  this  respect  covenants  for  title  pre-eminently  enjoy 
favorable  qualifications  for  running  with  the  land,  since  nothing 
can  more  closely  concern  the  land  or  affect  its  value  than  the  title 
by  which  the  ownership  is  supported.  No  elaborate  argument  is 
needed  to  show  the  propriety  of  making  this  capacity  an  element 
of  covenants  for  title  to  real  property.  Mere  possession  of  land 
is  not  to  the  same  extent  as  that  of  chattels,  reliable  evidence  of 
ownership  ;  while  it  results  from  the  different  natures  of  re^l  and 
personal  property^  that  a  paramount  right  to  the  former  is  gene- 
rally much  more  remote  and  less  readily  ascertained. 

Besides,  land  being  fixed  and  permanent,  there  is  little  or  no 
difiSculty  in  identifying  that  to  which  the  covenants  belong.  There 
are  two  fundamental  ideas  in  the  rule  in  question — the  moral 
obligation  of  a  party  who  sells  land  to  secure  the  purchaser  against 
loss  from  any  infirmity  of  the  title  (13  Iredell's  Law  Beps.  196) ; 
and  the  necessity  that  the  party  exposed  to  injury  from  such  in- 
firmity, and  consequently  most  interested  in  this  security,  should 
control  the  means  for  making  it  available. 

The  spirit  of  the  rule,  so  far  as  concerns  the  subject-matter  of 
the  covenants  for  title,  is  well  expressed  by  saying  that  they 
must  be  beneficial  to  the  owner,  as  owner,  and  to  no  other  person 
(Best,  J.,  in  5  B.  &  A.  10),  in  order  to  run  with  the  land. 

Secondly.  The  relation  of  the  covenanting  parties  to  each  other, 
and  to  that  which  the  covenants  concern. 
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tinder  this  head  we  include 

1.  Privity  of  E%tatej.    2.  Identity  of  Estate, 

1.  Privity  of  Estate. — The  following  topic  must  be  kept  dis* 
tiDCt  from  one  shortly  to  be  considered,  namely^  what  amount  of 
estate  must  pass  to  support  the  covenants,  when  the  covenantee's 
only  title  is  derived  from  the  covenantor.  It  is  conceded  that  in 
order  for  covenants  in  general  to  run  with  the  land  there  roust 
exist  a  privity  of  istate  between  the  parties.  8  Wilson  29 ;  3  T. 
B.  402 ;  2  East  880 ;  17  Wend.  136.  But  eminent  legal  writers 
have  thought  this  not  to  be  requisite  in  covenants  for  title ;  nor, 
indeed,  in  any  covenants  intended  to  benefit  the  estate  of  the 
corenantee.  Hare's  Note  to  Spencer's  Case;  Rawle  on  Covs.  836 ; 
2  Lomaz's  Dig.  260 ;  8d  Real  Prop ;  Rep.  of  English  Commis- 
sioners. This  opinion  has  been  founded  almost  exclusively  upon 
the  authority  of  an  ancient  case,  known  as  the  Prior's  Oase^  42d 
Ed.  3,  3,  cited  by  Lord  Cokb.  In  controverting  this  view.  Sir 
Edward  Sugdbn,  now  Lord  St.  Leonards  (Sug.  on  Vend,  and 
Par.  472),  has  subjected  the  Prior's  Case  to  a  most  searching 
criticism,  which  results  in  its  complete  overthrow  as  authority  on 
this  question,  showing  that  the  portions  of  it  particularly  relied 
on  were  not  judicial  resolutions,  but  an  addition  by  the  reporter ; 
that  the  case  does  not  contain  the  doctrine  usually  extracted  from 
it,  and  that  it  has  received  no  confirmation,  but  the  contrary,  from 
subsequent  adjudications. 

It  may  be  safely  laid  down,  that  if  the  doctrine  that  the  cove- 
nants for  title  will  run  .with  the  land,  even  when  entered  into  by  a 
stranger  to  the  land,  has  no  better  foundation  than  the  authority 
of  this  case,  it  cannot  be  sustained ;  and  it  would  seem  to  be  the 
better  opinion,  that,  in  order  for  a  covenantor's  covenants  to  run 
^th  the  land,  he  must  also  be  a  grantor  of  the  land  which  they 
affect.  No  modem  case  decides  that  a  stranger's  covenants  may 
ran  with  the  land;  but  in  a  dictum  of  Moncure,  J.,  in  the  recent 
case  of  Dickinson  vs.  ffoomes''  Administratorj  8  Grattan  406,  this 
doctrine  is  broadly  enunciated.  The  dictum  is  based,  however, 
on  the  Prior's  CasCy  and  authors  who  have  followed  it.  It  is  then 
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said  that  a  purchaser  of  land  who  suspects  an  infirmity  of  title, 
and  doubts  the  responsibitity  of  the  vendor,  may  fortify  the  title 
by  covenants  of  the  grantor's  friends,  or  other  interested  parties, 
and  these  covenants  will  run  with  the  land  to  future  assignees. 
This  notion  is  possibly  correct,  and  if  so,  highly  important,  but  is 
not,  we  apprehend,  in  accordance  with  the  common  understanding 
among  the  members  of  the  legal  profession.  7  Jarman's  Bythe- 
wood  572.  The  introduction  of  such  covenants  into  conveyances 
would  be  a  novelty,  and  probably  of  doubtful  expediency.  At 
least  it  would  not  be  prudent  to  rely  on  such  covenants,  until 
further  adjudications  have  more  fully  determined  their  value. 
This  question  is  of  much  importance  with  reference  to  covenants 
to  produce  tith-deeds  ;  and  there  seem  to  be  strong  reasons  why 
an  exception  should  be  made  with  respect  to  such  covenants.  It 
would  be  foreign  to  our  purpose  to  dwell  upon  them  here.  The 
matter  of  covenants  to  produce  title-deeds  is  ably  discussed  in  the 
M  London  LaiV  Magazine,"  vol.  10,  p.  842,  et  seq. 

2,  Identity  of  Ustate. — The  foregoing  observations  relate  to  the 
elements  necessary  for  the  creation  of  covenants  for  title  capable 
of  running  with  the  land.  But  in  order  that,  after  being  created, 
they  may  continue  to  run  with  the  land,  it  is  necessary  that 
assignees  obtain  the  identical  estate  to  which  the  covenants  have 
been  annexed.  Questions  on  this  point  formerly  arose  in  a 
certain  class  of  cases,  where  land  was  conveyed  to  such  uses  as  the 
purchaser  should  appoint,  and  the  appointee  was  held  not  to  take 
the  identical  estate  that  the  first  grantor  conveyed,  although  he 
obtained  the  same  land.  Roach  vs.  Wedhan^  6  East  289.  These 
cases  are  <no  longer  of  consequence.  Sug.  Vend,  and  Purchasers 
868.  But  we  think  this  principle  applies  admirably  to  solve  the 
difficulties  of  another  class  of  cases,  which  have  been  greatly  mis- 
conceived. This  principle  is  therefore  barely  suggested  here,  and 
will  be  developed  and  illustrated  in  the  following  division  of  the 
subject : — 

II.  Of  the  Practical  RuleSy  which  regulate  covenants  for  title 
in  running  with  the  land. 

1.  What  estate  is  necessary  to  enable  the  covenants  to  run  with 
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the  land. — As  has  been  shown,  coTenants  which  rnn  with  the  land 
presuppose  some  estate  in  land  to  which  thej  are  incident.  Actual 
livery  of  seisin  was  held  in  all  cases  to  furnish  a  sufficient  substra- 
tum to  uphold  such  covenants. 

A  doctrine  has  received  some' judicial  recommendation,  that  in 
modern  conveyances,  which  take  effect  mainly  by  the  Statute  of 
Uses,  without  the  formal  livery  of  seisin,  unless  the  grantor  has 
some  legal  estate  in  the  land  his  covenants  will  npt  run  with  the 
land.  Such  a  doctrine  would  manifestly  defeat  the  chief  purpose 
of  the  covenants,  making  them  serviceable  to  repair  a  partial 
infirmity,  but  worthless  to  remedy  a  total  defect.  Able  writers 
(Hare's  Note  on  Spencer* s  Case;  Rawle  on  Covenants  388)  have 
zealously  controverted  this  doctrine,  and,  as  it  seems  to  us,  have 
largely  overestimated  the  supposed  authority  on  which  it  rests. 
More  recent  decisions  have  effectually  guarded  against  its  mis- 
chiefs. The  importance  of  this  topic  demands  an  examination, 
which  can  most  easily  be  made  by  a  condensed  review  of  some  of 
the  leading  cases,  accompanied  by  such  observations  as  may  be 
suggested  by  them.  False  impressions  on  this  topic  have  grown 
oat  of  a  failure  to  recognise  certain  well-founded  distinctions. 
£?en  Mr.  Rawle,  usually  so  perspicuous,  has  made  these  by  no 
means  sufficiently  prominent.  A  fundamental  distinction  is  to  be 
drawn  between  creating  covenants  able  to  run  with  the  land  and 
tranmitting  those  having  this  capacity,  and  already  existing ;  for 
a  man  may  be  so  related  to  land  as  to  be  able,  in  conveying  it,  to 
initiate  a  new  series  of  covenants,  when  he  does  not  transmit  ante- 
cedent covenants  in  the  chain  of  title.  The  cases  which  we  shall 
examine  will  illustrate  this  proposition,  and  will  also  exemplify 
the  following  classification  : — 

(a)  The  Transmiesion  of  Covenants, 

1.  Cases  where  the  party  claiming  the  benefit  of  the  covenants 
had  acquired  only  an  equitable  or  incomplete  right  to  the  estate 
to  which  they  belong. 

2.  Cases  where  the  original  covenantor  has  attempted  to  convey 
an  estate  for  a  longer  time  than  he  rightfully  could  do,  and  the 
estate  actually  c&nveyed  has  expired  before  assignment  to  the  party 
claiming  under  the  covenants. 


204 


COVENANTS  FOR  TITLE 


8.  Like  oases,  when  the  actual  estate  terminated  after  the 
assignment. 

4.  Gases  where  the  assignor  was,  at  the  time  of  the  assignment, 
incapacitated,  either  hj  his  own  act  or  act  of  law,  to  transfer  the 
estate  to  tahieh  the  covenants  belonged. 

(i)  The  Creation  of  Covenants. 

1.  Gases  where  the  grantor  was  not  in  possession  claiming  title. 

2.  Gases  where  the  grantor  was  in  possession  claiming  title. 
(a)  Transmission  of  Covenants. 

We  give  the  dates  of  the  principal  cases,  to  render  the  history 
of  the  law  more  obvious.  In  Beardsley  vs.  Knight  (1882),  4  Ver- 
mont 471,  a  grantee  who  has  purchased  land  with  warranty,  at- 
tempted to  convey  it  to  the  plaintiff,  by  a  deed  which  by  the 
absence  of  a  seal  was  void.  The  plaintiff  having  remained  in 
possession  seventeen  years,  was  finally  evicted  under  a  claim  para- 
mount to  that  of  the  first  grantor^  against  whom  he  brought  this 
action,  as  assignee  of  the  land  and  covenants ;  but  was  not  per- 
mitted to  maintain  it. 

Mr.  Hare  (Notes  to  Spencer's  Casey*  Sm.  L.  C.)  has  criticised 
this  case  as  deciding  that  the  covenants  pass  only  when  the  land 
is  conveyed  by  deed.  Perhaps  some  of  the  language  of  the  Court 
may  justify  this  comment:  the  decision  itself  does  not.  It  must 
be  observed  that  the  estate  to  which  the  covenants  were  incident 
did  not  pass  by  the  invalid  instrument,  but  still  remained  in  the 
proposed  grantor.  The  plaintiff  was  indeed  acquiring  a  new  title 
by  occupation,  which  was  adverse  to  that  on  which  the  covenants 
were  engrafted,  and  which,  when  it  became  complete  by  lapse  of 
time,  would  extinguish  the  prior  estate,  together  with  the  covenants  ; 
and  "it  would  be  strange,"  as  the  Court  remarked,  "if  rights  thus 
acquired  could  sustain  an  action  on  the  covenants  in  a  deed  far- 
ther back  in  the  chain  of  title." 

Mr.  Hare,  overlooking  the  distinction  between  a  grantor's  creat- 
ing new  covenants  and  transmitting  existing  ones,  asserts  that  this 
decision  is  contrary  to  that  in  Beddoe's  Executor  vs.  Wadsworth^ 
21  Wetid.  121.  This  case  will  be  noticed  in  its  proper  place ;  we 
will  here  only  remark,  that,  if  in  Beardsley  vs.  Knight  the  con- 
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reyance  to  the  plaintiff  had  been  under  seal,  the  plaintiff  would 
hare  recovered  on  the  covenants  of  the  original  covenantor,  although 
the  latter  had  no  hgcU  eHate  at  the  time  of  the  conveyance  to  the 
plaintiff's  grantor,  -which  is  the  doctrine  of  Beddoes*  Executor  vs. 
Wadiworth. 

The  same  principle  is  admirably  illustrated  by  a  recent  case  in 
Missouri.  In  VanCourt  vs.  Moore  (1857),  26  Missouri,  A.  has  con- 
Teyed  land  to  B.  with  warranty ;  B.  conveyed  to  C,  and  C.  6ar- 
gained  to  convey  to  D.,  who  accordingly  took  possession,  but  was 
evicted  by  a  title  paramount  to  that  of  A.  After  the  eviction,  D. 
obtained  a  decree  against  C.  for  a  conveyance  which  was  made ; 
bat  D.  was  not  permitted  to  recover  on  A/s  covenants,  because, 
before  the  eviction,  D.  had  only  an  equitable  right  in  the  estate, 
bearing  the  covenants  which  still  remained  in  C. ;  and  after  the 
eTiction  C.  had  no  estate  on  which  the  covenants  could  attach,  and 
the  conveyance  was  therefore  a  nullity.  Before  the  decree,  C. 
had  recovered  damages  against  A.  on  the  covenants ;  and  the 
Coart  says  that  if  the  decree  had  been  obtained  before  this  suit 
by  C,  it  would  have  been  made  relating  back  to  before  eviction, 
and  thus  enabled  D.  to  sue  on  the  covenants.  So,  undoubtedly, 
in  Beardeley  vs.  Knight ;  if  the  plaintiff  had  obtained  a  decree  for 
a  conveyance  before  eviction,  or  one  relating  back,  after  eviction, 
he  could  have  maintained  an  action  on  the  covenants.  But,  in 
both  these  cases,  it  is  perceived,  that  there  is  missing  a  link  to 
connect  the  titles  of  the  plaintiffs  with  the  estate  to  which  the 
covenants  belonged. 

In  Andrew  vs.  Pearce  (1806),  1  Com.  Bench  402,  a  tenant  in 
tail  male  leased  to  A.  for  ninety-nine  years,  with  a  covenant  for 
i{uiet  enjoyment.  A.  assigned  to  B.,  and  B.  to  G.  But,  previous 
to  the  assignment,  the  tenant  in  tail  died,  and,  of  course,  the  lease 
became  void.  It  was  held,  that  G.  could  not  recover  on  the  cove- 
^lants  against  the  personal  representative  of  the  lessor.  The  ground 
of  the  decision  is,  that  the  subject  of  the  attempted  assignment 
was  the  lease  itself,  whereas  that  no  longer  existed,  the  assignor 
having  merely  a  personal  right  of  action  on  the  covenants  con- 
tained in  it.    In  Williams  vs.  Burrill  (1845),  4  B.     P.  162,  all 
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the  material  facts  are  identical  with  those  in  Andrew  vs.  Pearce^ 
except  that  the  assignment  was  before  the  lease  became  void  ;  and 
as  this  fact  removed  the  difficnlties  in  this  case,  the  assignee  main- 
tained  his  action.  These  decisions  are  entirely  satisfactory  on  the 
grounds  upon  which  they  were  decided.  They  suggest,  however, 
a  question  of  considerable  nicety,  and  much  practical  importance. 
Stated  generally,  it  is  this :  If  a  party  undertakes  to  convey  land 
with  covenants,  for  a  longer  period  than  he  can  rightfi|Ily  do,  how 
long  do  his  covenants  run  with  the  land  to  assignees ;  whether  only 
until  the  estate  which  could  rightfully  be  conveyed  expires,  or  until 
an  actual  eviction  from  the  estate  purported  to  be  conveyed  by  the 
party  having  the  paramount  right.  In  the  above  cases,  the  death 
of  the  tenant  caused  an  immediate  breach  of  the  covenants,  and 
the  occupant  was  thenceforth  only  a  tenant  at  sufferance.  Cowen, 
J.,  21  Wend.  120.  And  doubtless,  in  all  cases,  where  the  party 
in  possession  when  the  rightful  estate  terminates,  remains  in  pos- 
session, acknowledging  the  paramount  title,  this  constitutes  such 
an  eviction  as  will  arrest  the  covenants  from  passing  upon  any 
subsequent  assignment.  But,  so  long  as  the  party  continues  in 
possession,  claiming  the  right  solely  by  virtue  of  the  estate  pur- 
ported to  be  conveyed,  it  would  seem  to  be  equitable,  and  in  ac- 
cordance with  principle,  to  allow  an  assignment  at  any  time  before 
eviction,  to  transfer  the  antecedent  covenants.  This  question  is 
of  high  importance,  in  cases  where  life  tenants  undertake  to  con- 
vey the  land  in  fee.  In  Lewis  vs.  Cook  (1851),  13  Iredell  196, 
A.  and  his  wife  joined  in  a  deed  to  B.  of  the  wife's  land,  which, 
from  informality  in  the  separate  examination  of  the  wife,  conveyed 
only  the  life  interest  of  the  husband.  B.  conveyed  to  C,  and  C. 
attempted  to  convey  to  D.,  expressly  assigning  the  covenants. 
But,  before  the  deed  to  D.  was  executed,  the  land  was  attached  as 
the  property  of  C.  by  his  creditors,  and  afterwards  sold  by  the 
sheriff  to  who  remained  in  possession  until  A.  died,  when,  he 
was  evicted  by  the  wife's  heirs,  and  thereupon  sued  A.'s  personal 
representatives  on  the  covenants,  and  obtained  judgment.  Here 
£.  purchased  before  A.'s  death,  and  the  consequent  termination 
of  the  life  estate,  which  alone  £.  in  fact  obtained  by  his  purchase ; 


• 


RUNNING  WITH  THE  LAND.  207 

but,  if  he  had  purchased  after  A.'s  death,  ignorant  of  all  the  facts, 
it  would  be  very  severe  to  hold  that  he  could  not  have  the  benefit 
of  the  covenants.  See,  also,  dissenting  opinion  of  Pearson,  J., 
13  Iredell  408,  3  Met.  81.  This  case  also  affords  a  perfect  illus- 
tration of  that  class  of  cases  when  the  grantor  has  become  inca- 
pacitated to  convey  the  estate  to  which  the  covenants  are  attached. 
For,  although  C.  ostensibly,  while  in  possession,  deeded  the  land 
to  D.,  expressly  assigning  the  covenants,  it  was  held  that  D. 
neither  obtained  any  right  to  the  land,  nor  to  the  covenants,  as  * 
the  attachment  intercepted  alike  the  power  to  convey  the  former, 
and  to  assign  the  latter. 

(6)  The  creation  of  covenanU — or  what  estate  must  a  grantor 
convey  to  enable  kin  own  covenants  to  run  with  the  land  ? — The 
old  case  of  Noke  vs.  Aufder,  Croke's  Eliz.  486,  appears  to  have 
been  the  origin  of  the  doctrine  that  a  legal  estate  must  pass  in 
order  that  the  covenants  in  a  conveyance  may  run  with  the  land. 
The  decision  was  evidently  the  result  of  too  ready  an  acquiescence 
in  an  ingenious  but  unsound  argument  of  Lord  Coke.  For  as  the 
case  was  about  to  be  adjudged  for  the  plaintiff,  he  proposed  this 
dilemma — that  in  order  to  recover,  the  plaintiff  must  prove  eviction 
by  a  lattfulj  paramount  title ;  but  by  showing  this  he  would  prove 
that  no  estate  (except  by  estoppel)  passed  by  the  lease,  and  there-  • 
fore  the  assignee  could  not  take  the  benefit  of  the  covenants.  It 
vill  be  observed  that  even  this  case  does  not  decide  that  the  whole 
ettats  purported  to  be  conveyed  must  pass ;  but  still  some  legal 
estate.  This  case  has  received  severe  criticism  from  Mr.  Hare 
(note  to  Spencer's  Case\  Mr.  Rawle  (Rawle  on  Covs.  888,  et  seq.), 
and  other  legal  writers,  who  have  entertained  great  apprehensions 
of  the  disastrous  results  consequent  upon  an  application  of  this 
doctrine  to  the  law  of  covenants  for  title.  We  shall  not  repeat  the 
criticisms,  or  attempt  to  add  to  them,  since  this  is  no  longer  neces- 
sary. After  a  doubtful  recognition  in  one  series  of  cases  (6  M.  & 
W.  656 ;  2  Bing.  N.  C.  411),  and  a  virtual  repudiation  in  others 
(2  Ld,  Raymond  1560 ;  11  Mow.  837),  it  may  be  considered  as 
completely  overruled  by  the  very  recent  case  of  Cuthhertson  vs. 
Ining^  4  Hurl.  &;  Nor.  741,  decided  in  1859  in  the  Exchequer 
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Chamber.  After  a  review  of  the  former  cases,  the  comments  of 
Mr.  Hare  on  Noke  vs.  Awder  are  cited  with  approval,  it  is  said 
that  the  decision  was  uncalled  for ;  and  the  Court  then  proceeds  to 
determine  the  case  (which  concerned  a  lease),  in  entire  disregard 
of  Noke  vs.  Awder^  on  a  new  ground,  which  the  Court  says  ((tends 
to  maintain  right  and  justice,  and  the  enforcement  of  the  contracts 
which  men  make  with  each  other."  Noke  vs.  Awder'  has  been 
much  less  extensively  received  as  law  in  this  country  than  has  been 
generally  supposed.  In  Nesbit  vs.  Montgomery^  1  Taylor  (N.  Car.) 
82  (1800),  the  Court  professes  to  recognise  Noke  vs.  Awder  fully  ; 
but  the  decision  does  not  go  to  that  extent,  for  here  the  deed  of 
the  covenantor  showed  upon  the  face  of  it  that  he  neither  had  nor 
claimed  to  have  any  interest  in  the  land  which  he  undertook  to 
convey,  and  the  Court  lays  mueh  stress  on  this  fact. 

In  Martin  vs.  Gordon^  24  Geo.  583  (1858),  though  we  cannot 
see  that  the  question  was  necessarily  involved  in  the  ease,  Noke  vs. 
Awder  is  approved  as  good  law,  and  the  Court  remarks  that, 
^«  although  the  contrary  has  been  held  in  Massachusetts,  New 
York,  and  some  other  States,  the  Courts  in  so  doing  have  seemed 
to  make  the  law  yield Jto  the  case,  rather  than  the  case  to  the  law.'* 
We  cannot  discover  that  anywhere  else,  except,  perhaps,  in  a  few 
vague  dicta,  has  Noke  vs.  Awder  been  acknowledged  to  be  law  in 
this  country. 

Although'  it  would  be  entirely  destructive  of  the  chief  value  of 
covenants  for  title  to  hold  that,  in  order  for  them  to  run  with  the 
land,  the  covenantor  must  have  and  transfer  an  aettml  legal  interest 
in  the  land,  it  would  on  the  other  hand  be  neither  expedient  nor 
consistent  with  principle  to  allow  this  capacity  to  covenants, 
entered  into  upon  a  merely  nominal  conveyance  of  the  land  to 
some  third  party,  to  which  the  grantor  made  no  pretence  of  owner- 
ship, and  of  which  he  has  no  possession. 

The  American  Courts  have  quite  uniformly,  so  far  as  the  ques- 
tion has  arisen,  settled  down  upon  what  seems  to  be  a  very  safe 
and  salutary  rule ;  requiring,  in  order  that  covenants  for  title  run 
with  the  land,  that  the  grantor  shall  be  in  possession  of  the  land 
conveyed)  claiming]  title,  and  shall  transfer  the  possession  to  the 
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corenantee.  Although  the  rule  is  commonly  regarded  as  of  later 
origin,  it  was,  in  fact,  the  ground  of  the  decision  in  Randolph  vs. 
Kinnet/y  3  Rand.  394  (1825),  which  case,  has,  very  improperly, 
sometimes  been  classed  with  Noke  vs.  Awder.  There  the  assignee 
of  the  grantee  was  not  allowed  to  recover  on  the  grantor's  cove- 
Bants,  distinctly  for  the  reason  that  the  grantor  did  not  have,  at 
the  time  of  the  conveyance,  and  did  not  transfer^  either  a  legal 
titU  or  an  actual  possession. 

The  rule  was  first  distinctly  enunciated  in  Beddoes'  Executor 
vi.Wadsworthj  21  Wend.  120  (1839),  where,  after  a  most  thorough 
discussion  and  mature  deliberation,  it  was  determined  that  when  a 
grantor  places  his  grantee  in  full  possession  of  the  premises,  under 
claim  of  title,  although  the  grantor  had  no  legal  estate,  yet  his 
corenants  will  enure  to  the  benefit  of  the  grantee's  assignees.  The 
Conrt  laid  much  stress  on  the  fact  that  possession  was  such  a  seisin 
or  inchoate  ownership  as  would  in  tim«  ripen  into  a  perfect  title% 

The  question  came  up  more  recently  in  Virginia  in  Dickinson 
vs.  Hoomes  Administrator^  8  Grattan  406  (1862),  and  after  very 
elaborate  argument  it  was  held  that  reason  and  authority  unite 
in  showing  that  whenever  the  deed  passes  the  ppssession,  the  cove- 
nant of  warranty  is  effectual  and  runs  with  the  land."  Randolph 
TB.  Kinney  was  regarded  as  consistent  with  this  view. 

The  same  doctrine  has  been  enforced  in  several  other  cases  in 
different  jurisdictions.  2  Rawle  800 ;  6  Basle  165 ;  23  Missouri 
179.  In  Dickinson  vs.  Desire^  23  Missouri  164  (1856),  when  the 
rale  was  fully  adapted,  the  Courts  overlooked  one  fact  which  it 
is  quite  important  to  remember,  namely,  that  a  seisin  or  possession 
iQaj  be  sufficient  to  pass  covenants,  which  is  at  the  same  time 
entirely  inadequate  to  satisfy  a  covenant  for  seisin.  Rawle  on 
Covg.  23,  notes. 

Perhaps  the  best  practical  illustration  of  the  rule  in  question  is 
fuund  in  the  two  cases  of  Slater  vs.  Rawson,  1  Met.  450 ;  6  Id. 
439  (1840  and  1843).  At  the.  first  trial  it  appeared  that  the 
defendant,  the  covenantor,  had,  at  the  time  of  the  conveyance, 
neither  any  legal  interest  nor  actual  seisin  in  the  land;  accordingly 
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judgment  was  rendered  against  the  plaintiff,  the  grantee's  as- 
signee, who  sued  on  the  covenants.  But  it  being  proved,  at  a 
second  trial,  that  the  defendant's  father  and  the  defendant  him- 
self had  performed  various  acts  of  ownership  on  the  land,  under 
claim  of  title,  this  was  adjudged  sufficient  to  carry  the  defendant's 
covenants  to  the  purchaser's  assignee,  even  though  the  defendant's 
possession  was  purely  tortious.  In  the  application  of  this  rule  the 
result  of  the  cases  is,  that  the  covenantor  must  have  such  com- 
plete and  exclusive  possession  as  might  ripen  into  an  indefeasible 
title. 

(c)  Of  Trust  Estates,  Mortgages,  &c. 

The  foregoing  principles  have  an  important  bearing  on  the  laws 
of  trust  estates,  mortgages,  &c.  It  may  now  be  safely  laid  down 
that  both  cestui  que  trusts  of  land  and  their  assignees  are  entitled 
to  the  benefit  of  all  covenants  made  by  those  through  or  from 
whom  the  trust  estate  has  been  derived  for  securing  the  title  to 
such  land.  * 

The  more  modern  construction*  of  mortgages  which  prevails  to 
a  considerable  extent  in  this  country  is,  that  although  the  mort- 
gage is  technicalltf  a  cbnveyance  of  the  legal  estate,  still,  for  most 
practical  purposes,  except  so  far  as  is  necessary  to  protect  the 
rights  of  the  mortgagee,  the  mortgagor  is  treated  as  holding  the 
legal  estate.    Under  this  construction  there  can  be  no  difficulty 
in  holding  that  a  mortgagor  who  sells  the  land  conveys  an  estate 
sufficient  to  cause  his  covenants  to  run  with  the  land.  Accordingly 
it  was  decided  in  White  vs.  Whitney^  3  Met.  81,  that  the  grant  of 
an  equity  of  redemption  is  so  far  a  conveyance  of  land  that  a 
covenant  real  can  be  annexed  to  it,  and  will  pass  to  the  grantee's 
assignees.    Nor  do  we  think  that  even  in  England,  which  adheres 
more  strictly  to  the  idea  that  a  mortgage  is  in  fact  a  conveyance 
of  the  legal  estate,  can  any  case  be  found  which  can  be  regarded 
as  an  authority  for  the  doctrine  that  a  mortgagor  in  possession 
cannot  convey  the  land  so  that  his  own  covenants  will  run  with  the 
land.   Sir  Edward  Sugden  (2  Sug.  on  Vend.  372)  regarded  such 
a  doctrine  as  "alarming  in  its  consequences;"  and  it  is' the  con- 
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Btant  practice  in  conveyancing  to  make  vendors,  who  are  cestui 
que  trusts,  mortgagors,  &c.,  covenant  for  the  title,  with  the  under- 
standing that  such  covenants  will  run  with  the  land.  6  Bythe- 
iFOod's  Convey.  283.  And,  according  to  JVJiite  vs.  Whitney^  upon 
the  construction  of  mortgages  then  adopted,  a  conveyance  by  the 
mortgagor  will  likewise  transfer  antecedent  covenants,  except  so 
far  as  the  mortgagee  requires  them  to  protect  his  rights.    But  in 
England,  and  in  all  jurisdictions  which  construe  a  mortgage  as 
more  strictly  a  conveyance  of  the  legal  estate,  it  is  held  that  so 
long  as  the  mortgage  subsists,  the  mortgager  is  divested  of  all 
right-  of  action  on  the  covenants,  and,  consequently,  cannot  trans- 
fer them  to  another.  4  Hare  &  Norwood  741;  8  JEast  487;  11  B. 
Monroe  22.    Where  Courts  of  law  adopt  this  doctrine  Courts  of 
equity  are  generally  ready  to  grant  relief,  and  especially  to  pro- 
tect the  mortgagor  against  fraud.    The  case  of  Thornton  vs. 
Court,  17  Eng.  Law  &  Eq.  231,  is  an  admirable  illustration  of 
this.    There  the  decree  of  the  Court  effectually  thwarted  the 
attempted  fraud;  but  the  whole  case  is  strong  evidence  of  the 
necessity  for  a  more  certain  and  less  circuitous  remedy.  Perhaps 
gross  injustice  may  ordinarily  be  prevented  by  permitting  the 
mortgagor  to  sue  on  the  covenants  in  the  name  of  the  mortgagee; 
bat  even  this  may  totally  fail  in  the  large  class  of  cases  where  the 
purchaser  of  land  mortgages  it  back  to  secure  a  portion  of  the 
purchase-money.    Although  in  these  cases  the  grantee  may  sue  a 
remote  covenantor,  in  the  name  of  the  mortgagee,  if  he  elects,  or  it 
beeomes  necessary  to  sue  on  the  immediate  grantor's  covenants, 
and  this  can  be  done  only  in  the  name  of  the  mortgagee,  the  same 
party  would  be  both  plaintiff  and  defendant  in  the  suit,  which  is 
absurd.    Notwithstanding  a  doctrine  to  that  effect  in  Kane  vs. 
Sanger,  14  Johns.  89,  it  cannot  be  presumed  that  in  such  a  case  a 
technical  objection  would  be  suffered  to  avail  to  debar  the  mort- 
gagor of  his  rights  on  the  covenants.  T.  A.  XL 
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RECENr  AMERICAN  DECISIONS. 

Supreme  Court  of  Vermont,  General  Terniy  November ,  1862. 

LE  BARRON  V9.  LE  BARRON. 

The  legal  system  administered  by  the  Ecclcaitistical  Courts  in  England,  is  a  part 
of  the  commou  law  of  that  country. 

The  power  to  grant  divorces,  and  annul  marriages  for  proper  cause,  has  been  an 
acknowledged  head  of  jurit^diction  in  those  Courts  from  the  earliest  period. 

The  settlement  of  this  country  by  colonists  from  England,  under  the  dominion 
and  authority  of  that  government,  had  the  effect  to  make  the  general  common 
law  of  that  country  the  law  of  this  also,  so  far  as  applicable  to  the  new  relation 
and  condition  of  tilings. 

Jurisdiction  of  the  subject  of  granting  divorces,  and  annulling  marriages,  never 
having  been  exercised  by  the  ordinary  law  Courts  in  England,  could  not  be 
exercised  by  the  same  Courts  in  this  country,  until  jurisdiction  was  given  them 
by  the  legislature,  and,  until  then,  the  jurisdiction  was  in  abeyance,  or  rested 
in  the  legislature. 

But  when  jurisdiction  of  the  subject  is  bestowed  upon  any  tribunal,  it  is  to  be 
exercised  and  enforced  according  to  the  settled  principles  and  practice  of  the 
English  Courts  having  the  j^urisdiction  there,  so  far  as  applicable  to  the  altered 
condition  of  things  here,  and  not  repugnant  to  the  spirit  of  our  Constitution 
and  laws ;  and  it  is  not  a  mere  statutory  jurisdiction,  where  the  power  of  the 
Court  is  limited  wholly  to  what  the  statute  in  terms  authorises. 

The  settled  -practice  in  the  English  Ecclesiastical  Courts  in  divorce  suits  for 
incurable  impotence  is,  to  require  a  medical  examination  to  ascertain  the  truth 
of  the  allegation. 

Impotence  being  made  by  our  statute  a  cause  for  nullifying  a  marriage,  and  the 
legislature  having  invested  the  Supreme  Court  with  jurisdiction  of  the  subject, 
the  Court  have  power  to  compel  the  defendant  to  submit  to  a  medical  examina- 
tion, though  the  statute  makes  no  provision  for  it.    Whether  in  such  case  the 

Court  have  power  to  compel  the  defendant  to  answer  interrogatories  on  oath,  

qucercj  its  exercise  refused  in  the  particular  case. 

It  seems,  that  an  application  of  the  above  principles  would  authorize  the  Court  to 
order  the  payment  of  temporary  alimony,  though  not  provided  for  by  statute. 

Peck  ^  Colby y  for  petitioner. 

0.  H.  Smith,  for  defendant. 

Poland,  C.  J. — This  is  a  petition  by  the  wife  for  a  sentence  of 
nullity  of  marriage,  for  the  alleged  physical  impotence  of  the 
husband. 
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At  the  last  stated  session  of  the  Court  in  Washington  county, 
the  petitioner  filed  a  motion  for  the  appointment  of  a  commissioner 
or  referee,  to  inquire  and  report  as  to  the  allegation  of  defendant's 
impotence,  and  that  the  defendant  be  required  to  answer  interroga- 
tories touching  said  allegation ;  and  also  to  submit  to  a  personal 
examination  by  medical  men,  under  the  superintendence  and  direc- 
tion of  such  commissioner.  So  far  as  the  motion  prays  that  the 
defendant  be  compelled  to  answer  interrogatories,  or  to  be  exam- 
ined by  physicians,  the  defendant  resists  it.  This  being  the  first 
time  within  our  knowledge  that  an  application  of  this  character 
bag  been  made  in  this  State,  and  only  three  members  of  the  Court 
being  present,  it  was  deemed  advisable  to  hold  tbe  matter  under 
advisement  until  the  present  term,  to  obtain  the  opinion  of  the  full 
Court. 

The  objection  to  the  motion  is  based  upon  this  ground :  that  the 
whole  jurisdiction  and  "power  of  the  Court  over  the  subject  of 
granting  divorces  and  annulling  marriages,  is  given  by  statute ; 
that  the  Court  has  no  power  except  such  as  the  statute  confers ; 
and  that,  as  the  statute  does  not  give  the  Court  the  power  to 
require  such  an  examination,  therefore  it  does  not  possess  it.  If 
this  be  the  true  view  of  the  jurisdiction  and  power  of  the  Court — 
that  they  can  only  exercise  such  powers  as  are  expressly  given  by 
statute— then  the  objection  of  the  defendant  must  be  sustained,  and* 
the  motion  denied. 

To  enable  us  to  determine  this  question,  it  becomes  necessary 
to  examine  into  the  real  source  and  extent  of  the  jurisdiction  of 
the  Court  over  this  subject. 

The  legal  power  to  annul  marriages  has  been  recognised .  as 
existing  in  England  from  a  very  early  period,  but  its  administra- 
tion, instead  of  being  committed  to  the  common  law  Courts,  was 
exercised  by  their  Spiritual  or  Ecclesiastical  Courts.  Under  the 
administration  of  those  Courts,  for  a  long  period  of  time,  the 
principles  and  practice  governing  this  head  of  their  jurisdiction, 
ripened  into  a  settled  course  and  body  of  jurisprudence,  like  that 
of  the  Courts  of  Chancery  and  Admiralty,  and  constituted,  with 
ihose  systems,  'a  part  of  the  general  law  of  the  realm,  and  in  the 


214 


LE  BARRON  vs.  LB  BARRON. 


broad  and  enlarged  use  of  the  term,  a  part  of  the  common  law 
of  the  land,  and  was  so  held  by  the  Courts  of  that  country. 

This  country  having  been  settled  by  colonists  from  that,  under 
the  general  authority  of  its  government,  and  remaining  for  many 
years  a  part  of  its  dominion,  became  and  remained  subject  to 
and  entitled  to  the  general  laws  of  the  government,  and  they 
became  equally  the  laws  of  this  country,  except  so  far  as  they  were 
inapplicable  to  the  new  relation  and  condition  of  things.  This  we 
understand  to  be  well  settled,  both  by  judicial  decision  and  the 
authority  of  eminent  law  writers.  But  if  this  were  not  so,  the 
adoption  of  the  common  law  of  England,  by  the  Legislature  of  the 
State,  was  an  adoption  of  the  whole  body  of  the  law  of  that 
country  (aside  from  their  parliamentary  legislation),  and  included 
those  principles  of  law  administered  by  the  Courts  of  Chancery  . 
and  Admiralty,  and  the  ecclesiastical  Courts  (so  far  as  the  same 
were  applicable  to  our  local  situation  and '  circumstances,  and  not 
repugnant  to  our  Constitution  and  Laws),  as  well  as  that  portion  of 
their  laws  administered  by  the  ordinary  and^common  tribunals. 

As  this  jurisdiction  in  England  was  exclusively  committed  to  the 
spiritual  Courts,  and  had  never  been  exercised  by  the  ordinary 
law  Courts,  the  same  could  not  be  exercised  by  the  Courts  of  law 
in  this  country,  until  it  was  vested  in  them  by  the  law-making 
'power.  As  we  have  never  had  any  Ecclesiastical  Courts  -in  this 
country,  who  could  execute  this  branch  of  the  law,  it  was  in  abey- 
ance until  some  tribunal  was  properly  clothed  with  jurisdiction  over 
it,  or  rested  in  the  Legislature.  It  was  probably  on  this  ground 
that  the  Legislatures  of  the  States  proceeded  in  granting  divorces, 
as  many  of  them  did,  in  former  times.  When  the  Legislature 
establish  a  tribunal  to  exercise  this  jurisdiction,  or  invest  it  in  any 
of  the  already  established  Courts,  such  tribunal  becomes  entitled, 
and  it  is  their  duty  to  exercise  it,  according  to  the  general  principles 
of  the  common  law  of  the  subject,  and  the  practice  of  the  English 
Courts,  so  far  as  they  are  suited  to  our  condition  and  the  general 
spirit  of  our  laws,  or  are  modified  or  limited  by  our  statute. 

Such  has  been  held  to  be  the  effect  of  a  creation  of  a  Court  of 
Chancery,  or  giving  equity  jurisdiction,  either  total  or  partial,  to  a 
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Coart  of  laWy  by  the  Legislature.  Such  jurisdiction  is  to  be 
exercised  according  to  the  general  principles  and  practice  of  the 
Chancery  Courts  of  the  mother  country. 

In  the  State  of  New  York,  the  Legislature  vested  the  jurisdic- 
tion to  grant  divorces  and  annul  marriages  in  the  Court  of  Chan- 
cery. In  Williamsan  vs.  Williamson,  1  Johns.  Ch.  Rep.  488, 
Chancellor  Kent  said :  The  general  principles  of  English  juris- 
prudence on  this  subject  must  be  considered  as  applicable,  under 
the  regulation  of  the  statute^  to  this  newly-acquired  branch  of 
equity  jurisdiction,  and  the  Legislature  intended,  in  granting  the 
power  of  divorce,  that  those  settled  principles  of  law  and  equity 
on  this  subject,  which  may  be  considered  a  branch  of  the  common 
law,  should  be  here  adopted  and  applied." 

In  Devanbagh  vs.  Devanbagh,  5  Paige  554,  which  was  a  case 
very  similar  to  this,  and  upon  a  similar  application,  Chancellor 
Walworth  said:  "When  the  Legislature  conferred  this  branch 
of  its  jurisdiction  upon  the  Court  of  Chancery,  it  was  not  intended 
to  adopt  a  different  principle  from  that  which  had  theretofore 
existed  in  England,  and  indeed  in  all  Christian  countries,  as  to  the 
nature  and  extent  of  the  physical  incapacity  which  would  deprive 
one  of  the  parties  of  the  power  to  contract  matrimony.  And  the 
Court  is,  by  necessary  implication,  armed  with  all  the  usual  powers, 
which,  in  that  country,  from  which  our  laws  are  'principally  derived, 
are  deemed  requisite  to  ascertain  the  fact  of  incapacity,  and  with- 
out which  it  would  be  impossible  to  exercise  such  jurisdiction." 
See  also,  on  this  subject,  Bishop  on  Marriage  and  Divorce,  Chap. 
2,  §§  16-28. 

The  uniform  and  settled  practice  in  the  Ecclesiastical  Courts  in 
England,  in  this  class  of  cases,  is  to  require  a  medical  examination, 
and  to  compel  the  party  to  submit  to  it,  if  he  will  not  do  so  volun- 
tarily. Norton  vs.  Seton^  1  E.  E.  Rep.  384 ;  Briggs  vs.  Morgan^ 
Id.  408.  In  the  last  case.  Lord  Stowell  states  the  reason  and 
foundation  of  the  rule :  "  It  has  been  said  that  the  means  resorted 
to  for  proof  on  these  occasions,  JirQ  offensive  to  natural  modesty ; 
but  nature  has  provided  no  other  means,  and  we  must  be  under  the 
necessity  of  saying  that  all  relief  shall  be  denied,  or  of  applying 
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tbe  means  within  our  power.  The  Court  must  not  sacrifice  justice 
to  notions  of  delicacy  of  its  own." 

The  statute  of  New  York,  like  ours,  made  impotence  a  ground 
for  annulling  a  marriage,  and,  like  ours,  was  wholly  silent  as  to  the 
power  of  the  Court  to  compel  an  examination,  to  furnish  the  proof 
of  its  existence.  Yet  it  was  held  there  to  be  clearly  within  the 
power  of  the  Court  to  require  such  examination,  upon  the  ground 
that  such  being  the  settled  practice  in  England,  it  had  been  adopted 
as  the  law  here ;  and  also,  that  it  was  a  necessary  means  to  enable 
the  Court  to  make  effectual  and  operative  the  power  given  to  annul 
marriages  for  such  cause.  Devanbagh  vs.  Devanbagh^  cited  above ; 
Newell  vs.  Newell,  9  Paige  25.  If  these  decisions  in  New  York 
are  sound  law,  they  are  equally  applicable  here. 

The  power  to  grant  divorces  and  annul  marriages,  has  been  by 
our  Legislature  vested  in  the  Supreme  Court,  but  no  provision  h^s 
been  made  by  statute  in  relation  to  the  mode  of  obtaining  proof, 
or  what  proof  shall  be  required.  In  thus  conferring  jurisdiction 
of  this  subject  upon  the  Court,  it  must  be  intended  that  all  inci- 
dental powers  necessary  to  make  its  exercise  effectual,  are  also 
given,  and  that  this  is  to  be  done  in  accordance  with  the  principles 
and  practice  of  the  English  Courts,  so  far  as  applicable  to  the  con- 
dition and  circumstances  of  our  people,  and  not  contrary  to  any  of 
our  legislation,  and  the  general  spirit  of  oar  laws.  Impotency,  by 
our  statute,  is  made  a  ground  for  annulling  a  marriage.  Ordina- 
rily, this  is  a  matter  which  cannot  be  proved  by  witnesses.  The 
very  nature  of  the  fact  precludes  it,  and  if  the  Court  have  no 
power  to  compel  an  examination,  for  the  purpose  of  ascertaining 
the  fact,  it  would  in  most  cases  amount  to  an  absolute  denial  of 
justice,  and  that  part  of  the  statute  making  this  a  cause  for  nulli- 
fying a  marriage,  would  be  a  dead  letter. 

Upon  authority  and  reason,  we  are  clearly  satisfied  the  power 
exists  in  the  Court  to  compel  such  examination,  although  the  statute 
does  not  provide  for  it. 

As  to  the  other  branch  of  the  application,  that  the  defendant  be 
required  to  answer  interrogatories,  we  have  much  more  doubt.  We 
do  not  find  that  such  was  the  practice  in  the  Spiritual  Courts  in 
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England ;  bnt  that  is  explained,  probably,  npon  the  grottnd  that  the 
proceedings  there  are  conducted  more  in  the  form  of  Chancery 
soits,  and  the  defendant  puts  in  a  sworn  answer  to  the  application 
for  divorce  or  sentence  of  nullity.  In  New  York,  in  the  two  cases 
cited,  their  Courts  ordered  the  defendant  to  answer  interrogatories. 
It  has  already  been  decided  in  this  State,  that  in  divorce  cases  the 
parties  cannot  be  witnesses ;  hence,  if  in  this  case  the  petitioner 
were  able  to  produce  such  proof  as  would  establish  what  she  claims, 
the  defendant  could  not  use  his  own^  testimony  to  controvert  it.  If, 
then,  he  is  compelled  to  answer  interrogatories,  it  is  really  enabling 
the  petitioner  to  use  his  testimony  when  he  could  not ;  which  does 
not  seem  just.  This  objection  does  not  apply  to  compelling  him  to 
submit  to  an  examination ;  because  he  could  voluntarily  be  exam- 
ined, and  use  the  result  as  evidence  for  himself,  if  he  chose. 

We  do  not  decide  that  the  Court  have  no  power  to  compel  the 
defendant  to  answer  interrogatories,  but  we  decline  to  make  such 
an  order  in  this  case,  at  the  present  time.  The  defendant,  in  sup- 
port of  his  view — ^that  the  power  of  the  Court  over  the  subject  of 
divorces  is  wholly  a  statute  jurisdiction,  and  that  therefore  the 
Court  have  no  powers  except  such  as  are  expressly  conferred  by 
statute — cites  Harrigton  vs.  Harrington^  10  Verm.  505,  and  ffazen 
vs.  Hazeriy  19  Verm.  603.  They  are  both  short  notes  of  decisions 
in  divorce  cases.  In  the  first,  the  defendant  moved  the  Court  for 
temporary  alimony,  for  her  support  during  the  pendency  of  the 
petition,  and  to  enable  her  to  defray  the  expenses  of  resisting  it. 
The  Court  said:  "The  statute  gives  this  Court,  whic^  in  applica- 
tions  for  divorces  acts  as  a  Court  of  law,  no  power  to  grant  alimony, 
except  after  divorce  granted."  ffazen  vs.  ffazen  was  a  like  appli- 
cation to  the  Court,  and  the  Court  denied  it,  referring  merely  to 
their  decision  in  ffarrington  vs.  ffarrington.  Neither  of  the  cases 
appear  to  have  been  argued,  or  to  have  received  any  particular 
examination  or  consideration  by  the  Court,  and  they  were  probably 
decided  as  such  motions  usually  are  in  such  cases,  from  the  bench, 
without  either.  They  appear,  however,  to  have  proceeded  upon 
the  same  idea  .of  the  jurisdiction  and  power  of  the  Court  which 
the  defendant  maintains,  which  we  have  already  attempted  to  show 
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is  erroneous.  In  the  very  matter  of  temporary  alimonyj  no  better 
illustration  could  be  found  to  show  the  evil  effect  and  unsoundness 
of  the  doctrine.  In  England,  where  the  petition  for  divorce  is  by 
the  husband,  such  application  by  the  wife  is  universally  granted,  on 
showing  a  proper  case  of  reasonable  necessity  for  it.  It  is  done 
upon  this  plain  and  reasonable  ground :  that  the  husband,  having 
the  entire  control  and  possession  not  only  of  all  his  own  property, 
but  also  of  that  of  the  wife,  while  the  marriage  subsists,  and  being 
liable  by  law  to  maintain  and  support  the  wife,  the  Court  will,  when 
he  appeals  to  their  jurisdiction,  require  him  to  furnish  her  the 
means  to  live  pending  the  litigation,  if  he  have  the  ability  to  do  so, 
and  she  be  destitute  ;  as  otherwise  she  might  suffer  or  starve.  And 
upon  the  same  principle,  they  will  compel  him  to  furnish  her 
means  to  make  her  defence,  as  otherwise  she  might  be  denied  jus- 
tice. It  is  by  no  means  beyond  the  range  of  reasonable  supposi- 
tion, that  a  man  might  force  his  wife  to  leave  him,  and  then,  by  soxie 
false  charge,  supported  by  false  testimony,  attempt  to  procure  a 
divorce  ;  and  if,  in  such  case,  she  must  be  compelled  to  litigate  with 
her  husband  the  question,  of  all  others  the  most  important  to  her, 
without  means  to  procure  witnesses  or  employ  counsel,  or  even  to 
live,  it  is  certainly  a  great  reproach  to  our  laws.  We  are  glad  to 
be  able  to  say,  that  in  our  judgment  they  merit  no  such  reproach. 

In  most  of  the  States  in  our  Government,  the  Courts  have  exer- 
cised the  power  of  granting  temporary  alimony,  even  when  their 
statutes  do  not  provide  for  it,  upon  the  ground  that  the  power  grow3 
out  of  the-  very  nature  of  the  proceeding,  and  the  necessity  of  the 
case,  to  prevent,  in  many  cases,  the  grossest  wrong  and  a  failure 
of  justice.  Had  the  subject  been  examined  and  considered  by  the 
Court,  at  the  time  the  cases  above  named  were  decided,  we  have 
no  doubt  an  entirely  different  view  would  have  been  taken.  la 
accordance  with  the  views  above  expressed,  temporary  alimony 
was  ordered  in  another  cause  at  this  term.  In  consequence  of  the 
novelty  of  this  application  in  this  State,  we  have  given  the  subject 
more  consideration  than  is  usually  given  to  cases  of  this  character, 
and  have  thought  it  advisable  to  express  the  views  of  the  Court  so 
much  at  length,  as  to  have  them  understood. 
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The  following  order  was  made  in  the  cause 

It  is  ordered  in  the  above  cause,  that  a  commissioner  be  appointed 
to  take  the  proofs  in  relation  to  the  alleged  incurable  impotence  of 
the  defendant,  at  the  time  of  the  said  marriage  between  him  and 
the  petitioner.  And  it  is  also  ordered,  that  the  said  defendant 
^submit  himself  to  a  personal  examination  by  such  physicians  and 
sargeons,  at  such  time  and  place,  and  under  such  regulations,  as 
'shall  be  selected  and  prescribed  by  the  said  commissioner,  for  the 
purpose  of  determining  the  truth  of  the  said  allegation  in  said 
petition. 

The  said  commissioner  will  select  such  number  of  competent  and 
disinterested  physicians  end  surgeons,  and  prescribe  such  rules 
and  regulations  in  relation  to  such  examination,  as  to  secure  the 
utmost  fairness  of  such  examination,  and  will  report  all  his  pro- 
ceedings in  relation  thereto,  with  the  evidence  of  all  such  medical 
examiners  as  to  the  facts  and  results  of  said  examination,  and 
retarn  the  same,  together  with  the  other  proofs  taken  by  him,  to 
the  Court. 


I.  The  foregoing  opinion,  for  which 
we  are  indebted  to  the  courtesj  of  Chief 
Justice  PotA;«D,  presents  the  questions 
invoWed  with  such  fairness  and  tho- 
roaghness,  that  we  should  scarcely  feel 
justified  in  saying  more  upon  the  main 
question,  than  that  it  seems  to  ns  one 
of  extreme  delicacy :  and  one  where  the 
true  policy  of  enlarging  the  rules  of  evi- 
dence, before  in  practice,  admits  of  se- 
rious question.  The  maxim  boni  j'udicU 
est  ampliare  jurisdiedonem,  i.  e.  j'wtlitiam, 
as  added  by  Vaughn,  J.,  in  Collins  vs. 
Atoo,  4  Bing.  N.  C.  233,  235,  is  certainly 
one  of  gr^at  truth,  from  which  we  would 
not,  if  we  could,  detract  one  iota.  And 
ve  would  add  Lord  Bacon's  aphorism, 
optima  est  Ux  quce  minimum  relinquit 
ftrbitrio  judicit,optvniu  judex  qui  minimum 
If  there  is  aoy  fault  it  is  in  the 

law  in  the  present  case,  doubtless. 
But  we  desire  to  suggest  here  that 

vliile  we  always  relish  the  extension  of 


remedies,  to  effect  justice,  it  must  not 
be  forgotten,  that  it  is  better  some  par- 
ties should  suffer  the  absolute  denial 
of  justice,  than  that  a  door  should  be 
opened  for  the  introduction  of  false 
clamor  and  the  gratification  of  a  Ticious 
taste,  or  a  prurient  curiosity,  upon 
matters  uhfit  for  judicial  inyestigation. 
This  is  probably  a  question  rather  for 
the  Legislature  than  ihh  Court.  We 
have  no  doubt  the  Scripture  rule  of  dis- 
solving the  sacred  relation  of  husband 
and  wife  for  the  sole  cause  of  adultery, 
if  strictly  adhered  to,  would,  in  the  end, 
produce  far  better  results,  in  social  life, 
than  any  greater  relaxation.  And  we 
confess  that  we  have  always  looked  with 
some  degree  of  horror  upon  the  modem 
disposition  towards  relaxation,  in  regard 
to  the  granting  of  divorces.  But  such 
being  the  taste  of  the  times,  it  is  natural 
the  public  should  expect  some  degree 
of  conformity,  injudicial  administration. 
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And  when  the  Legislature  make  im- 
potency,  pennanent  and  incurable,  a 
ground  for  annulling  the  marriage  rela- 
tion, it  seems  to  follow  as  a  very  natural 
corollary  that  the  ordinary  modes  of 
proof  should  be  allowed  by  the  Courts, 
among  which,  undoubtedly,  is  that  al- 
lowed in  the  present  case.  And  the 
reasons  here  urged  are  surely  put  in 
the  clearest  and  strongest  light.  The 
party  thus  drawn  into  the  relation  with 
one  physically  incapable  of  sustaining 
it,  may  hate  some  cause  of  complaint. 

But  with  our  old-fashioned  notions 
about  divoree  we  should  have  preferred 
to  adhere  to  the  old  rules  of  evidence, 
and  if  the  party  is  not  a  witness,  and 
cannot  be  examined,  not  compel  him  to 
submit  to  a  personal  examination,  which 
ifi  every  way  painful  and  offensiye,  and 
one  which  the  Spiritual  Courts  might 
Justify  pro  aalute  animeB,  A  wife  who 
would  ask  the  benefit  of  such  remedies 
ought  in  our  judgment  to  be  able,  as 
tJncle  Toby  said  to  the  widow  Wadman, 
to  put  her  finger  upon  the  place  in  the 
statute-book  where  her  rights  are  clearly 
defined,  not  only  by  implication,  but  in 
express  terms.  But  we  are  aware  that 
a  similar  extension  of  practice  in  analo- 
gy to  that  of  the  English  Courts,  is  very 
common  on  other  subjects,  and  it  is  one 
which  we  deem  exceedingly  creditable 
to  the  Courts,'  and  which  we  rejoice  to 
see  adopted  in  ordinary  eases.  Our 
own  peculiar  prejudices  might  have  in- 
duced us  to  make  this  an  exception. 

II.  The  other  point  incidentally  al- 
luded to  in  the  opinion  is  one  where  the 
Courts  in  Vermont  long  resisted  all  im- 
portunity of  counsel  in  favor  of  allowing 
the  wife  to  pledge  the  husband's  credit 
as  a  means  of  prosecuting  a  libel  for 
divorce  against  him.  And  by  parity  of 
reason  they  felt  compelled  to  deny  her 
any  decree  for  temporary  alimony  for 
any  purpose. 

1.  If  she  was  deserted  by  her  husband 


or  driven  away  from  his  house,  by  his 
cruelty,  she  might  pledge  his  credit  for 
necessaries,  which  includes  all  requisite 
maintenance  and  support.  Thompson 
V8.  Harvey,  4  Burr.  2178;  Houliston  m. 
Smith,  8  Bing.  R.  127 ;  Chitty  on  Cont. 
189,  190,  191,  and  cases  cited. 

2.  And  this  has  been  extended  in 
some  few  instances  of  great  necessity  to 
professional  services  rendered  the  wife, 
as  in  swearing  the  peace  against  her 
husband  in  order  to  compel  him  to  give 
security  by  way  of  recognisance  not  to 
'commit  violence  against  her  person. 
Shepherd  v«.  Mackoul,  8  Camp.  R.  326. 
And  where  the  wife  is  left  in  a  suffering 
condition  and  is  compelled  to  bring  suit 
in  equity  or  at  law  to  secure  contribution 
to  her  support,  the  expenses  of  the  suit, 
including  counsel  fees,  are  regarded  as 
necessaries.  Williams  vs.  Fowler,  M'Cl. 
&  Y.  269. 

8.  But  this  has  not  been  extended  to 
the  claim  of  an  attolrney  for  professional 
services  rendered  the  wife  in  prosecuting 
or  defending  a  petition  for  divorce. 
Wing  V8.  Huiiburt,  16  Vt.  R.  607.  Chief  - 
Justice  Williams  here  said:  *«But  to 
dissolve  the  bonds  of  matrimony  be- 
tween them  on  her  request,  or  to  resist 
his  petition  for  that  purpose,  cannot  be 
considered  as  necessary  for  her  safety 
or  preservation,  so  as  to  enable  her  to 
procure  professional  assistance  therefor, 
on  his  credit,  or  at  his  cost."  The  same 
view  was  adopted  by  Shaw,  Ch.  J.,  in 
Coffin  V8.  Dunham,  8  Cush.  R.  404.  See 
also  Dorsey  V8.  Goodenow,  Wright  (Oh  io) 
120.  Nor  is  the  wife  herself  liable  for 
such  services,  unless  she  expressly  pro- 
mise to  pay,  after  the  divorce.  Wilson 
vt.  Burr,  26  Wendell  886. 

4.  In  regard  to  temporary  alimony, 
the  more  general  practice,  we  think,  in 
the  American  States,  has  been,  not  to 
allow  it,  unless  some  specific  statutory 
enactment  vest  such  a  discretion  in  the 
Court.    There  are  doubtless  some  ex- 
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cpplions.  Chief  Justice  Williams,  in 
the  case  of  Wing  r«.  Hurlhurt,  supra, 
said:  "All  the  powers  of  tliia  Court  on 
ibe  subject  of  diTorce  are  given  by  sta- 
tute, and  the  Court  is  not  authorized 
either  to  decree  temporary  alimony  or 
award  costs,"  as  is  done  in  the  Ecclesi- 
astical Courts  in  England.  There  is  no 
insurmountable  objection,  we  conceire, 
agalDst  adopting  any  of  the  provisions 
of  the  Ecclesiastical  Courts  in  regard  to 
proceedings  in  divorce  cases,  except  that 
many  of  them  ars  of  such  a  nature  that 
it  is  not  easy  to  adapt  them  to  our  judi- 
ml  machinery ;  and  if  we  select  a  por- 
tion, we  are  thereby  offering  encourage- 
ment to  counsel  to  keep  up  a  constant 
chmor  in  favor  of  all  the  rest,  which 
renders  the  practice  of  our  Courts  wholly 
uncertain,  which  is  one  of  the  greatest 


embarrassments  both  to  the  Court  and 
to  counsel.  The  great  importance  and 
value  of  rules  of  practice  in  the  proce- 
dure of  Courts  is  that  they  should  be 
plain,  and  that  they  should  be  adhered 
to. 

But  when  there  is  a  clear  necessity 
for  any  change  in  the  practice  of  the 
Courts,  like  that  of  -granting  temporary 
alimony  to  the  wife,  we  believe  it  comes 
with  more  propriety  from  th^  Courts 
than  from  the  Legislature,  since  the 
subject  .must  be  far  better  understood 
by  them,  and  may  be  far  more  wisely 
limited  and  controlled  by  them.  We 
could  not  therefore  seriously  object  to 
either  of  the  innovations  inaugurated 
in  this  case.  We  have  snid  thus  much 
rather  to  draw  attention  to  their  char- 
acter and  importance.  I.  F.  R. 


Vnited  States  Circuit  Court,  Southern  District  of  New  York. — 
November,  1862. 

fiANFORTH  N.  BAKNEY  VS.  THE  PRESIDENT,  DIRECTORS,  AND  COM- 
PANY OF  THE  GLOBE  BANK  OF  BOSTON.* 

An  action  for  the  recovery  of  money  was  commenced  in  the  Supreme  Court  of  New 
Vork  by  A.,  a  resident  of  that  State,  against- B.,  a  foreign  corporation  located  in 
Massachusetts.  The  alleged  cause  of  action  was  to  recover  damages  for  a  breach 
of  implied  contract,  in  neglecting  to  protest  and  notice  certain  drafts  forwarSed 
to  B.  by  C,  a  banking  corporation  located  in  the  State  of  Ohio.  The  cause  of 
action  was  assigned  by  the  Ohio  Bank  to  the  plaintiff.  The  action  was  com- 
menced by  summons,  which  was  served  by  publication,  and  a  warrant  of  attach- 
ment was  afterwardB  issued  by  which  the  defendants*  property  in  New  York 
was  attached  under  the  provisions  of  the  code  of  procedure  applicable  to  foreign 
corporations.  The  defendants  entered  an  appearance  in  the  State  Court,  and 
obtained  an  order  removing  the  case  to  this  Court  under  the  11th  section  of  the 
Judiciary  Act  of  1789.  On  an  application  to  remand  the  case  to  the  State 
Court  for  want  of  jnrisdiction :  Held, 


*  We  owe  this  case  to  the  kindness  of  Shipman,  J.,  for  which  he  will  accept  our 
tktob.— Eds. 
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1.  That  the  State  proceeding  is  substantially  one  of  foreign  attachment,  and  that 
it  is  a  *'8uit"  within  the  meaning  of  the  11th  section. 

2.  The  validity  of  the  removal  is  to  be  tested  by  the  12th  section.  The  objection 
that  the  defendant  is  not  an  inhabitant  nor  found  in  the  district  at  the  time  of 
serving  the  writ,  cannot  avail  the  plaintiff  in  a  case  where  the  defendant  has 
appeared  in  the  State  Court  and  removed  the  cause  to  a  Circuit  Court  of  the 
United  States.  There  is  no  distinction  in  principle  between  the  case  where  the 
defendant,  having  removed  the  cause  to  the  Circuit  Court,  moves  to  have  it 
remanded  for  want  of  jurisdiction  (Sayles  vs.  North  Western  Ins.  Co.,  2  Curtis 
C.  C.  212),  and  the  case  where  a  plaintiflf  makes  a  similar  application. 

8.  A  corporation  is  a  "citizen"  within  the  meaning  of  both  these  sections.' 

4.  That  clause  of  the  11th  section  which  provides  that  no  District  or  Circuit  Court 
"shall  have  cognisance  of  any  suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  Court  to  recover  said  contents  if  no  such  assignment 
had  been  made,"  has  no  application  to  a  case  like  the  present.  This  is  not  a 
suit  to  recover  the  eontenit'^  of  a  chose  in  action  within  the  meaning  of  the 
Act.  Only  those  choses  in  action  are  included  within  the  term  "contents" 
which  are  founded  on  a  contract  containing  within  itself  some  promise  or  duty 
to  be  performed.  When  the  suit  is  founded  on  a  mere  right  of  action  to  recover 
damages  imposed  by  law  for  a  delinquency,  the  clause  has  no  application,  and 
the  assignee  may  bring  an  action  in  this  Court  if  the  other  conditions  required 
by  the  Judiciary  Act  exist. 

5.  The  attachment  issued  under  the  State  process  will  hold  the  goods  attached 
until  the  final  judgment  in  this  Court.  The  words  "  original  process,"  as  used 
in  the  12th  section,  include  any  metne  process  issuing  out  of  the  State  Court  by 
which  the  property  is  seized  before  the  case  is  removed  into  this  Court. 

B,  D,  Sillimanj  for  the  motion. 
A,  F,  Smith,  contra. 

Shipman,  J.,  delivered  the  opinion  of  the  Court : — 
This  suit  was  originally  brought  in  the  Supreme  Court  of  the 
State  of  New  York.  The  plaintiff  is  a  citizen  of  that  State,  and 
the  defendants  a  corporation  located  in  the  Statd  of  Massachusetts. 
The  action  is  brought  by  the  plaintiff,  as  assignee  of  the  Merchants* 
Bank  of  Cleveland,  Ohio,  to  recover  damages  for  an  alleged  breach 
of  an  implied  contract  arising  out  of  the  course  of  business  between 
the  two  banks.  The  alleged  breach  consists  in  the  neglect  of  the 
defendants  to  protest  and  notice  certain  drafts,  &o.,  forwarded  to 
them  by  the  Merchants'  Bank.    The  action  was  commenced  by 
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gummons,  under  the  135th  section  of  the  New  York  Code,  which 
provides  for  the  bringing  of  suits  against  foreign  corporations 
having  property  in  the  State  of  New  York.  The  defendants  being 
Don-resident  and  out  of  the  State,  no  service  could  be  made  on 
them,  except  by  the  publication  of  the  summons  as  provided  for  in 
that  section.  Subsequently,  according  to  the  provisions  of  the 
same  code  (sect.  227  et  seq.)^  the  plaintiff  obtained  a  warrant  of 
attachment  against  the  property  of  the  defendants  in  New  York, 
which  was  duly  served  and  property  attached.  Afterwards  the 
defendants  entered  an  appearance  in  the  State  Court,  and  filed 
their  petition  under  the  12th  section  of  the  Judiciary  Act  of  1789, 
for  the  removal  of  the  case  into  this  Court.  The  order  of  removal 
having  been  granted  by  the  State  Court,  and  the  case  entered  in 
this  Court,  the  plaintiff  now  moves  to  remand  the  case  to  the  State 
Court  for  want  of  jurisdiction. 

It  is  supposed  by  the  parties  to  this  controversy  that  the  National 
and  State  Courts  have  laid  down  different  rules  of  law,  and  c6me 
to  different  conclusions  in  cases  of  like  character,  and  that  the 
result  of  this  case  may  therefore  depend  to  some  extent  upon  the 
particular  tribunal  in  which  it  shall  b.e  finally  determined.  This, 
although  not  affecting  the  grounds  upon  which  it  must  be  decided, 
renders,  in  their  judgment,  the  disposal  of  this  motion  of  unusual 
importance  to  the  parties  themselves.  In  coming,  therefore,  to  the 
result  which  I  have  reached,  I  have  not  failed  attentively  to  con- 
aider  the  very  learned  and  elaborate  argument  presented  in  supj)ort 
of  the  motion.    The  more  prominent  features  of  this  argument  are, 

1.  That  this  is  not  a  ^'suit''  within  the  meaning  of  the  12th 
section  of  the  Judiciary  Act ;  but  a  mere  special  statutory  pro- 
ceeding in  reniy  and  therefore  not  within  this  section  providing  for 
removal. 

2.  That  if  it  be  such  a  suit,  still  it  is  not  subject  to  removal, 
because  no  cases  can  be  removed  from  a  State  Court  to  the  Circuit 
Court  except  such  as  could  have  been  originally  brought  in  the 
latter,  and  this  does  not  fall  within  that  class  of  cases. 

8.  That  the  defendant,  the  Globe  Bank,  is  not  a  citizen  within 
the  meaning  of  the  12th  section  of  the  Judiciary  Act,  and  therefore 
cannot  exercise  the  privilege  of  removal. 
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4.  That  the  plaintiiF  sues  as  assignee  of  the  Merchants*  Bank  of 
Cleveland,  Ohio,  which  latter  could  not  have  maintained  a  suit  ir« 
this  district  against  this  defendant ;  that  the  plaintiff  can  bring  no 
suit  in  this  Court  as  assignee,  which  his  assignor  could  not  have 
brought,  and  therefore  the  jurisdiction  fails. 

Upon  the  first  of  the  series  of  propositions  I  have  enumerated  it 
may  be  remarked  that  the  proceeding,  by  which  the  action  was 
commenced  in  the  State  Court,  w^as,  substantially,  one  of  foreign 
attachment,  the  object  of  which  is  to  take  the  property  of  a  non* 
resident  which  is  within  reach  of  the  process  of  the  Court,  and 
apply  it  to  the  satisfaction  of  the  claim  that  may  be  judicially 
established  against  him,  although  his  person  may  be  beyond  the 
reach  of  that  process.  The  form  of  the  proceeding  under  which 
the  attachment  was  made  in  this  case  differs  somewhat  from  that 
used  in  some  of  the  other  States.  The  warrant  of  attachment  did 
not  form  a  part  of,  or  accompany,  the  summons  when  that  was 
issued,  but  was  subsequently  granted  on  application  of  the  plaintiff. 
This,  however,  was  merely  optional  with  the  plaintiff.  The  Code 
provides  that  he  may  have  the  warrant  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterwards."  Now  there  is  a  certain 
popular  sense  in  which  this  may  be  said  to  be  a  proceeding  in  rem 
inasmuch  as  it  deals  with  the  things,  or  property  of  the  defendant, 
whether  it  reaches  his  person  by  legal  process  or  not.  So  is  every 
proceeding  by  which  the  property  of  a  defendant  is  attached  and 
appropriated  to  the  satisfaction  of  his  debts.  But  how  is  this  done 
in  actions  at  law  ?*  In  all  cases  by  a  judgment  of  a  Court  of  law 
pronounced  in  the  progress  of  the  cause,  adjudging  him  liable  to 
the  plaintiff  on  the  cause  of  action  set  out  in  the  declaration.  The 
judgment  is  against  him,  in  personam,  and  not  against  a  specific 
piece  of  property,  or  thing,  liko  a  decree  against  a  ship,  or  a  bale 
of  goods,  in  a  Court  of  admiralty.  l]he  liability  of  the  defendant 
does  not  rest  upon  the  fact  that  he  is  the  owner  of  certain  specific 
articles  of  property  proceeded  against,  out  of  which  springs  an 
obligation  against  him,  to  be  enforced  by  a  seizure  and  condemna- 
tion of  the  things  in  a  proceeding  strictly  in  rem.  The  only 
substantial  difference  between  the  character  or  legal  effect  of  a 
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jadgment  obtained  through  process  of  foreiga  attachment,  and  one 
obtained  after  personal  service,  is  that  the  defendant  is  not  con- 
claded  by  it.  The  proceeding  by  foreign  attachment  is  a  suit,  and 
a  suit  at  law,  within  the  meaning  of  the  Act  of  Congress  under 
consideration.  The  exemption  of  the  defendant  from  being  per- 
sonally concluded  by  it  is  one  which  he  can  waive  by  appearing 
in  the  suit  and  pleading  to  the  issue.  His  appearance  does  not 
change  the  nature  of  the  action.  It  enlarges  the  legal  effect  of 
the  judgment  so  as  to  preclude  him  from  further  contesting  it, 
except  by  way  of  revision  in  the  same,  or*some  appellate  tribunal* 

The  principle  contended  for  in  the  second  proposition,  viz.  that 
no  case  can  be  removed  from  a  State  Court  to  the  Circuit  Court 
unless  it  could  not  have  been  originally  brought  there,  is  not  of 
nniversal  application. 

It  is  contended  that  the  Globe  Bank,  being  neither  an  inhabitant, 
nor  found  within,  the  district  at  the  time  of  serving  the  writ,  could 
not  be  sued  in  the  Circuit  Court.  Thia  objection  rests  upon  a 
clause  in  the  11th  section  of  the  Judiciary  Act  which  provides  that 
"no  civil  suit  shall  be  brought  before  either  of  said  Courts  (Circuit 
or  District)  against  any  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  may  be  found  at  the  time  of  serving  the 
writ."  A  preceding  clause  of  the  same  section  confines  the  juris- 
diction to  suits  "  between  a  citizen  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State/'  No  question  arises  under 
the  latter  clause  in  this  part  of  the  case.  The  plaintiff  is  a  citizen 
of  this  State,  residing  in  this  district.  The  Globe  Bank  is  an 
inhabitant  of  the  State  of  Massachusetts,  and  was  not  found  in  this 
district  at  the  time  of  serving  the  writ.  It  is  clear  that  no  com- 
fuUery  process  could  force  the  Globe  Bank  into  this  Court  •  The 
very  object  of  the  statute  wad  to  exempt  parties  defendant,  who 
are  non*resid6nt  and  out  of  the  district  at  the  time  of  serving  the 
writ,  from  liability  to  be  sued  in  districts  other  than  those  in  which 
they  are  inhabitants,  or  in  which  they  are  present  at  the  time  when 
suit  is  brought.  The  reason  of  this  provision  is,  obviously,  to 
prevent  a  plaintiff  from  subjecting  a  defendant  to  a  litigation  in  a 
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distant  jarisdiction  .within  which  he  neither  resides  nor  enters. 
Any  other  rule  would  be  oppressive  in  a  country  of  such  vast 
territorial  extent  as  the  United  States.  But  this  rule  is  established 
for  the  protection  of  the  defendant,  and  is  a  personal  privilege 
which  he  can  always  waive.  He  may  waive  it  in  a  suit  of  foreign 
attachment  as  well  as  any  other.  Toland  vs.  Spragucj  12  Pet. 
880-1.  It  follows  thaty  although  the  Globe  Bank  could  not  have 
been  brought  into  this  Court  by  any  compulsory  process,  it  being 
non-resident  and  without  the  district  at  the  time  of  serving  the 
writ,  yet  if  this  very  Suit  had  been  originally  instituted  in  this 
Court,  and  the  defendant  had  appeared  and  pleaded  to  the  issue, 
it  would  have  cured  the  error.  The  jurisdiction  of  this  Court 
would  then  have  been  complete  over  the  person  of  the  defendant, 
as  it  certainly  would  have  been  over  the  subject-matter  of  the 
action. 

But  the  validity  of  this  removal  is  to  be  tested  by  the  12th, 
instead  of  the  11th  section  of  the  Act  in  question.  And  it  has 
been  decided  by  very  eminent  authority  that  the  objection  that  the 
defendant  is  not  an  inhabitant  nor  found  in  the  district  at  the  time 
of  serving  the  writ,  cannot  avail  in  a  case  where  he  has  appeared 
in  the  State  Court,  and  removed  the  cause  to  a  Circuit  Court. 
Saylei  vs.  The  North  Western  Insurance  Oo.j  2  Curtis  C.  C.  212. 
That  was  an  action  brought  in  the  Supreme  Court  of  Rhode  Island 
against  a  foreign  corporation.  The  corporation  was  neither  an 
inhabitant  of,  nor  found  within  the  district  at  the  time  of  serving 
the  writ.  But  its  property  was  attached  in  the  suit  in  the  State 
Court.  Whereupon  it  appeiired  in  the  State  Court,  and  by  petition, 
in  the  usual  manner,  removed  the  case  into  the  Circuit  Court.  It 
then  moved  to  dismiss  the  case  for  want  of  jurisdiction,  which 
motkm  was  denied.  Mr.  Justice  Cubtis,  in  delivering  the  opinion 
of  the  Court,  says :  But  the  jurisdiction  over  this  case  does  not 
depend  upon  the  11th,  but  the  12th  section  of  the  Act.  If  it  be  a 
suit  which  that  section  authorized  the  defendant  to  remove^  it 
empowers  this  Court  to  take  jurisdiction  over  it  when  removed. 
The  question,  therefore,  really  is,  whether  the  suit  was  rightfully 
removed.   If  it  was,  the  motion  to  dismiss  must  be  overruled ;  if  it 
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was  not,  the  action  must  be  remanded  to  the  State  Court."  The 
result  arrived  at  was  that  the  case  was  rightfully  removed,  and  that 
the  jurisdiction  of  ttte  Circuit  Court  over  it  was  complete.  The 
motion  to  remand  in  that  case  was  made  by  the  defendant,  who  had 
procured  the  removal ;  and  in  the  present  case  by  the  plaintiff,  who 
would  have  resisted  the  motion  in  the  State  Court,  had  the  pro* 
ceedings  on  the  removal  not  been  ex  parte.  But  this  circumstance 
does  not  distinguish  the  legal  grounds  upon  which  the  two  motions 
rest  In  both,  the  objection  to  proceeding  in  the  Circuit  Court- is 
an  alleged  want  of  jurisdiction.  It  is  true  that  the  consequences 
of  allowing  .defendants  to  remove  cases  from  the  State  to  the 
Federal  tribunals,  and  there  procure  their  dismissal  from  the  latter 
for  want  of  jurisdiction,  would  be  of  a  different  character  from 
those  which  would  result  from  allowing  plaintiffs  to  prevent  the 
removal  of  cases  brought  against  non-residents  who  should  not  be 
personally  served  with  process;  but  they  would  be  equally  mis- 
chievous and  oppressive.-  In  the  former  class  of  cases  the  State 
laws,  which  provide  for  the  attachment  and  sequestration  of  the 
property  of  non-resident  debtors  upon  whom  no  personal  service 
can  be  made,  would  be  rendered  inoperative  whenever  the  sum 
demanded  exceeded  five  hundred  dollars.  In  the  latter,  every 
non-resident  debtor,  not  served  personally,  and  who  has  property 
in  the  district  where  his  creditor  resides,  would  be  denied  the 
privilege  of  transferring  such  a  suit  to  the  Courts  of  the  United 
States.  The  privilege  sought  by  the  Act  of  Congress  to  be  secured 
by  giving  the  option  of  selecting  the  tribunal  to  the  non-resident 
party  would  be  reversed.  The  resident  party  would  possess  that 
option,  and  thus  the  prime  object  of  the  statute  authorizing  the 
removal  would  be  defeated,  in  a  large  class  of  cases. 

The  third  proposition,  that  the  Qlobe  Bank,  a  corporation,  is 
not  a  citizen  within  the  meaning  of  the  12th  section  of  the  Judiciary 
Act,  and  therefore  not  entitled  to  the  privilege  of  removal,  is 
untenable.  No  good  reason  can  be  p^ceived  upon  which  to  rest  a 
distinction  of  that  kind.  On  the  contrary,  the  reasons  for  holding 
corporations  to  be  citizens  within  the  meaning  of  both  the  11th 
and  12th  sections  of  that  Act  are  stronger  now  than  when  the- 
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Supreme  Court  overruled  the  doctrine  that  they  were  not  citizens 
under  the  11th  section.  Corporations  have  largely  multiplied; 
the  capital  of  the  country  has,  much  of  it,  become  merged  in  these 
artificial  persons,  and  an  immense  amount  of  business  is  now  trans- 
acted through  their  agency.  This  business  is  not  t^onfined  to  the 
particular  States  in  which  they  were  created,  and  where  they  are 
located,  but  is  distributed  over  the  whole  country  in  the  same 
manner  as  the  business  of  natural  persons.  To  establish  a  dis- 
tinction between  their  right  to  sue  and  liability  to  be  sued  in  the 
Federal  Courts,  and  their  right  to  remove  to  those  tribunals  suits 
brought  against  them  in  the  State  Courts,  resting  upon  no  solid 
considerations,  would  produce  only  inconvenience  and  confusion.  - 

The  fourth  consideration  urged  against  the  jurisdiction  of  this 
Court  rests  on  the  clause  of  the  11th  section  of  the  Judiciary  Act 
which  provides  nor  shall  any  District  or  Circuit  Court  have  cog- 
nisance of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  asaignee,  unless  a  suit  might 
have  been  prosecuted  in  such  Court  to  recover  said  contents  if  no 
such  assignment  had  been  made/'  If  no  assignment  of  the  right 
of  action  upon  which  this  suit  is  founded  had  been  made,  the 
Merchants*  Bank  of  Cleveland  alone  could  have  sued  upon  it. 
That  corporation  could  have  maintained  no  action  upon  it  in  this 
district.  No  Federal  Courts  except  those  of  Ohio  and  Massa- 
chusetts would  have  jurisdiction  of  such  a  suit.  This,  of  course, 
follows  from  that  clause  of  the  11th  section  of  the  Judiciary  Act 
which  limits  the  jurisdiction  of  the  Courts  of  the  United  States  in 
this  class  of  cases  to  suits  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another  State."  The  two 
corporations  being  citizens,  within  the  meaning  of  that  section,  one 
can  sue  the  other  only  in  the.  district  where  one  or  the  other  is 
located.  Neither  of  them  being  located  in  New  York,  no  suit 
could  have  been  maintained  in  this  Court  by  the  Merchants'  Bank 
against  these  defendants.  Can  the  plaintiff,  as  assignee  of  this 
right  of  action,  maintain  it  ? 

This  presents  the  real  and  only  question  involved  in  this  point, 
which  is,  is  this  suit,  by  the  plaintiff  as  assignee,  which  is  founded 
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upon  the  original  right  of  the  Merchants*  Bank  to  recover  damages 
of  these  defendants  for  their  neglect  to  protest  and  notice  the 
drafts,  kc.j  in  question,  a  suit  to  recover  the  contents  of  a  chose 
in  action?'*  This  right  of  the  Merchants'  Bank  which  they  as- 
signed to  the  plaintiiT  is  undoubtedly  a  chose  in  action.  So  would 
a  right  to  recover  possession  of  the  drafts  in  question,  or  damages 
for  their  detention,  be  equally  a  chose  in  action.  But  a  suit  to 
enforce  either  of  these  two  latter  rights  would  not  be  one  to  recover 
the  contents  of  a  chose  in  action  within  the  meaning  of  this  prohi- 
bition of  the  statute.  The  case  of  Deshler  vs.  Dodgey  16  fioward 
622,  is  decisive  on  this  point.  The  word  contents**  in  the  statute 
is  significant,  and  its  true  import  is  to  be  sought  in  the  connection 
in  which  it  is  found.  The  only  choses  in  action  (a  term  of  broad 
and  somewhat  indefinite  meaning)  specifically  designated  in  the 
Act,  are  promissory  notes  and  foreign  bills  of  exchange;  the 
former  being  included  within  the  prohibition,  and  the  latter  ex- 
cepted out  of  it.  The  word  contents**  is  easily  understood  when 
applied  to  these  instruments.  It  designates  the  specific  sums 
named  therein,  and  payable  by  the  terms  of  the  instruments  them- 
selves. The  efiect  of  the  case  of  Deshler  vs.  DodgSj  already  cited, 
is  to  confine  the  meaning  of  the  term  chose  in  action  as  employed 
in  this  section  of  the  Act,  within  narrower  limits  than  those  in 
which  it  is  generally  used.  What  choses  in  action  then  fall  within 
the  prohibition  of  the  statute  ?  We  think  those  only  are  included 
in  it,  which  may  be  properly  said  to  have  contents.**  These  are 
not  mere  naked  rights  of  action,  founded  on  some  wrongful  act, 
some  neglect  or  breach  of  duty  to  whioh  the  law  attaches  damages ; 
but  they  are  rights  of  action  founded  on  contracts,  which  contracts 
contain  within  themselves  some  promise  or  duty  to  be  performed. 
A  suit  to  compel  the  performance  of  that  promise  or  duty,  by 
securing  to  the  plaintiff  that  which  is  withheld  by  the  defendant, 
is  a  suit  to  recover  the  "contents'*  of  the  chose  in  action.  Grant 
that,  in  the  case  before  us,  there  was  an  implied  promise  or  duty, 
the  performance  of  which,  the  law  merchant,  as  applied  to  the 
course  of  business  between  the  parties,  cast  upon  these  defendants ; 
l^t  thii  $uit  i»  not  brought  to  enforce  the  performance  of  that  pro- 
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mi9e  or  duty.  It  is  not  to  secure  the  protest  and  notice  of  this 
commercial  paper.  It  is  to  recover  damages  for  the  failure  of  the 
defendants  to  taike  the  proper  steps  to  preserve  its  value.  This 
suit,  therefore,  being  founded  not  on  a  chose  in  action  for  the 
purpose  of  recovering  its  "contents,"  but  upon  a  mere  right  of 
action  to  recover  damages  imposed  by  law  for  a  delinquency,  is  not 
within  the  prohibition  of  the  statute,  and  this  objection  to  the 
jurisdiction  of  this  Court  fails. 

It  was  suggested  on  the  argument  that  the  clause  of  the  12th 
section  of  the  Judiciary  Act  which  provides,  in  case  of  the  removal 
of  a  suit  from  a  State  to  a  Circuit  Court,  that    any  attachment  of 
the  goods  or  estate  of  the  defendant  by  the  original  process  shall 
•  hold  the  goods  so  attached  ta  answer  the  final  judgment  in  the 

same  manner  as  by  the  laws  of  such  State  they  would  have  been 
holden  to  answer  final  judgment,  had  it  been  rendered  by  the 
Court  in  which  the  suit  was  commenced,"  would  not  protect  the 
attachment  made  in  this  case.  The  suit  was  commenced,  as  already 
stated,  by  summons,  and  the  warrant  of  attachment  was  issued 
afterwards.  It  is  urged  that  the  warrant  of  attachment  not  having 
issued  at  the  same  time  with  the  summons,  it  is  not  the  original 
proeessy*  and  therefore  the  lien  on  the  goods  will  be  lost,  if  the 
jurisdiction  of  this  Court  is  maintained.  But  this  view  of  the 
matter  arises  out  of  an  erroneous  interpretation  of  the  term 
"original  process."  It  does  not  refer  merely  to  the  first  notice, 
or  precept,  by  which  the  suit  may  be  initiated,  but  includes  also 
any  mesne  process  issuing  out  of  the  State  Court,  by  which  the 
property  is  seized  before  the  case  is  removed  into  this  Court. 
This  attachment,  therefore,  comes  within  the  saving  clause  of  the 
statute,  and  will  hold  the  goods  attached  to  answer  final  judgment 
in  this  Court. 

The  motion  to  remand  the  cause  is  therefore  denied  on 
all  the  grounds. 

The  qnestions  decided  in  this  case  and  80.  For  the  sake  of  a  clear  under- 
arise  under  the  11th  and  12th  sections  standing  of  the  decision,  thej  are  sub- 
of  the  Judiciary  Act  of  Congpress  of  1789,  joined,  so  far  as  they  are  inaterial  to 
1  U.  S.  Statutes  at  Large,  pages  78,  79,    the  points  discussed.    The  11th  section 
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proridea  <<ihat  the  Cireuit  CourU"  (of 
the  United  States)  "  shall  hare  original 
cognisance  concurrent  with  the  Courts 
of  the  BeTcral  States  of  all  suits  of  a 
dTil  nature  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds 
excluuTe  of  costs  the  sum  or  Talue  of 
fire  hundred  dollars,  and  the  United 
Sutes  are  plaintiffs  or  petitioners,  or 
ID  slien  is  a  party,  or  the  suit  is  be- 
tween a  citizen  of  the  State  where  the 
luit  is  brought  and  a  eitisen  of  another 
Bute.  •  «  *  «  And  no  ciTil  suit  shall 
be  brought  before  either  of  said  Courts 
against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any 
other  district  than  that  whereof  he  is  an 
inhabitant  or  in  which  he  shall  be  found 
at  the  time  of  serring  the  writ,  nor  shall 
anj  District  or  Circuit  Court  haye  cog- 
nisance of  any  suit  to  recoTer  the  con- 
tests of  any  promissory  note  or  other 
choit  i/t  action  in  faTor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted 
in  such  Court  to  recover  the  said  con- 
teats  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  ex- 
change." »•**** 
The  language  of  the  12th  section  is, 
"that  if  a  suit  be  commenced  in  any 
State  Court  against  an  alien,  or  by  a 
citixen  of  the  State  in  which  the  suit  is 
brought  against  a  citizen  of  another 
Sute,  and  the  matter  in  dispute  exceeds 
the  aforesaid  sum  or  value  of  five  hun- 
dred dollars,  exclusive  of  costs,  to  be 
made  to  appear  to  the  satisfaction  of 
the  Court ;  and  the  defendant  shall,  at 
the  time  of  entering  his  appearance  in 
such  State  Court,  file  a  petition  for  the 
removal  of  the  cause  for  trial  into  the 
next  Circuit  Court  to  be  held  in  the  dis- 
trict where  the  suit  is  pending,  &c.,  &c., 
&c.,  the  cause  shall  then  proceed  in  Ihe 
Mme  manner  as  if  it  had  been  brought 
there  by  original  process.  And  any  at- 
tachment of  the  goods  or  estate  of  the 


defendant  by  the  original  process  shall 
hold  the  goods  or  estate  so  attached  to 
answer  the  final  judgment  in  the  same 
manner  as  by  the  laws  of  such  State 
they  would  have  been  holden  to  answer 
final  judgment  had  it  been  rendered 
by  the  Court  in  which  the  suit  eom-> 
menced."        *      *      ♦      ♦      ♦  t 

I.  The  conclusion  that  an  aotfoa 
brought  against  a  foreign  corporation 
under  the  New  York  Code  of  Procedure 
is  a  **  suit,*'  within  the  meaning  of  the 
12th  section,  for  the  purpose  of  being 
removed  to  the  United  States  Circuit 
Court,  is  fortified  by  the  language  of  the 
Code.  Jacob,  in  his  Law  Dictionary, 
says  that  the  term  "  suit  in  law  is  di- 
rided  into  suit  real  and  personal,  and  is 
all  one  with  action  real  and  personal." 
The  language  of  the  Code  is  explicit. 
The.  first  section  divides  all  remedies 
into  actions  and  special  proceedings. 
An  action  is  stated  in  the  second  section 
to  be  an  ordinary  proceeding  in  a  Court 
of  justice  in  which  a  party  prosecutes 
another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  pre- 
vention of  a  wrong,  &c.  One  of  the 
most  approved  definitions  which  has 
been  given  of  an  action  under  the  Code 
is,  that  it  is  any  judicial  proceeding 
which,  if  conducted  to  a  termination, 
will  result  in  a  judgment.  People  V9. 
County  Judge  of  Rensselaer,  13  Howard 
Pr.  Reports  398. 

The  227th  and  427th  sections  proride 
that  an  attachment  may  be  granted  in 
certain  cases  in  an  action  for  the  reco- 
very of  money  against  a  foreign  cor- 
poration. The  246th  section  shows  in 
what  manner  the  plaintiff  may  apply 
for  judgment  when  no  answer  is  made, 
and  the  287th  and  the  186th  declare  its  ' 
effect.  The  186th  section  expressly  pro- 
vides that  the  defendant  may^  on  suffi- 
cient cause  shown,  apply  at  any  time 
before  judgment  for  liberty  to  defend 
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the  action,"  which  mutt  be  granted  to 
him,  when  the  trial  and  other  proceeding 
are  precisely  like  those  in  ordinary  ac- 
tions. We  find  here  CTery  element  of  a 
common  law  action,  except  that  there  is 
no  personal  service  of  the  summons. 
Whenever  the  defendant  appears  volun- 
tarily in  the  cause,  as*  no  element  is 
wanting,  the  effect  of  the  action  is  then 
precisely  the  same  as  that  of  an  ordi- 
nary action.  The  judgment  then  ob- 
tained binds  not  only  the  property 
which  is  attached,  but  is  a  true  personal 
judgment,  one  of  the  consequences  of 
which  is  that  it  can  be  satisfied  from  all 
the  property  of  the  foreign  corporation 
within  the  jurisdiction.  If  the  action 
was  in  the  true  sense  a  proceeding  in 
renif  the  owner  of  the  property  would 
appear  not  as  a  defendant  in  the  action, 
but  as  a  claimant,  and  the  effect  *of  a 
decree  against  him  at  most  would  be  to 
exclude  him  from  any  interest  in  the 
particular  property  which  was  the  sub- 
ject of  the  proceeding.  In  lilce  manner 
an  action  in  a  Court  of  equity  to  enforce 
the  charge  which  a  married  woman  has 
made  upon  her  separate  estate,  is  called 
in  many  cases  a  proceeding  in  rem. 
The  decree  of  the  Court  only  afifects  the 
property  charged.  Yet  no  one  doubts 
that  such  a  proceeding  is,  in  legal  lan- 
guage, "a  suit,"  and  it  is  conducted 
substantially  in  the  same  manner  as 
other  suits  in  chancery. 

II.  The  second  proposition  in  the  de- 
cision agrees  with  the  unreported  case 
of  Charles  Bliven  and  others  against  The 
New  England  Screw  Company,  decided 
in  the  Circuit  Court  of  the  Southern 
District  of  New  York,  before  Nelson,  J., 
November,  1853.  The  defendants,  a 
foreign  corporation,  were  sued  by  sum- 
mons and  attachment,  whereupon  they 
removed  4he  case  into  the  United  States 
Court,  and  then  moved  to  quash  the 
suit.    We  owe  this  case  to*the  kindness 


of  Samuel  Blatchford,  Esq.,  Reporter  of 
the  Court.  The  head-note  of  the  case 
is,  "Where  in  a  case  removed  into  this 
Court  under  the  12th  section  of  the  Ju- 
diciary Act  of  September  24th,  1789  (I 
U.  S.  Stat,  at  Large),  the  defendant  is  a 
foreign  corporation,  this  Court  has  juris- 
diction of  the  case,  although  no  suit  can 
be  commenced  in  this  Court  by  original 
process  against  a  foreign  corporation." 
It  was  urged  in  that  case  that  the  Cir- 
cuit Court  of  the  United  States  had  no 
jurisdiction  of  the  case,  because  it  would 
have  had  none  if  the  suit  had  been  com- 
menced there.  The  Court  replied  that 
*Hhi8  did  not  follow  either  logically  or 
legally.  The  suit  had  been  brought 
into  this  Court  from  a  Court  ^hich  had 
jurisdiction  of  it.  And  in  such  a  case 
I  know  of  no  exception  to  the  rule  that 
this  Court  has  jurisdiction.  Unless  this 
be  so,  a  foreign  corporation  must  be 
deprived  of  the  benefit  of  the  12th  sec- 
tion. Because  if  a  case  be  institnted  in 
a  State  Court  •which  has  jurisdiction  of 
it  and  be  transferred  to  this  Court,  and 
this  Court  on  looking  into  it  finds  the 
defendant  to  be  a  foreign  corporation, 
and  therefore  decides  against  its  own 
jurisdiction,  it  follows  that  this  Court 
can  do  nothing  but  remit  the  case  to  the 
Court  from  which  it  came  and  which 
has  jurisdiction." 

III.  The  question  whether  a  corpora- 
tion is  a  citizen  within  the  meaning  of 
the  Judiciary  Act  has  elicited  much 
discussion.  We  subjoin  a  brief  review 
of  the  cases  in  their  chronological  order. 
The  first  case  was  that  of  Bank  of  United 
States  V8.  Devcaux,  5  Cranch*s  Rep.  61 
(1809).  It  was  held  that  a  corporation 
aggregate,  composed  of  citizens  of  one 
State,  may  sue  a  citizen  of  another  State 
in  the  Circuit  Court  of  the  United  State?, 
and  that  a  corporation  aggregate  cannot, 
in  its  corporate  capacity,  be  a  citizen. 
The  Court  said:   <'The  term  citiien 


BABNET  y».  GLOBE  BANK. 


283 


oogbt  to  be  understood  as  it  is  used  in 
tht  CoDstitution  and  as  it  is  used  in 
other  laws.   That  is,  to  describe  the 
real  penoas  who  oome  into  Court,  in 
tiiifl  cue,  under  their  corporate  name.*' 
The  Court  in  substance  decided  that  in 
a  question  of  jurisdiction  they  might 
look  to  the  character  of  the  persons 
eooposing  a  corporation,  and  if  it  ap- 
peared that  they  were  citizens  ^another 
State  and  the  fact  was  set  forth  by  pro- 
per arerments,  the  corporation  might ' 
me  in  its  corporate  name  in  the  Courts 
of  the  United  States.    See  Bank  of  Au- 
guta  v$,  Earle,  18  Peters  586.  They 
OTidently  reached  this  conclusion  **  with 
some  hesitation."  Id.    The  case  last 
mentioned  decided  that  a  corporation 
ttn  hare  no  legal  existence  out  of  the 
bounds  of  the  soToreignty  by  which  it 
is  created.    It  must  dwell  in  the  place 
of  ita  creation.    Then  followed  the 
ease  of  the  LouisTille,  Cincinnati,  and 
Charleston  Railroad  Co.  v$,  Letson,  2 
Howard  (U.  S.)  497.    Tho  Court  then 
orerraled  so  much  of  the  opinion  in  The 
Bank  of  the  United  States  vt.  Deveaux 
as  allowed  a  defendant  to  plead  in 
abatement  that  one  or  more  of  the  cor- 
porators, plaintiffs  or  defendants,  were 
citizens  of  a  different  State  from  the 
one  described,  and  held  that  the  mem- 
bers of  a  corporate  body  must  be  pre- 
sumed to  be  citizens  of  the  State  in 
Thick  the  corporation  was  domiciled, 
«nd  that  both  parties  were  estopped 
from  denying  it.    The  Court  does  not 
hold  that  a  corporation  can  be  a  citizen. 
Lafayette  Insurance  Co.   va.  French, 
Supreme  Court,  November  1865.  The 
language  of  Curtis,  J.,  who  delivered 
the  opinion  of  the  Court,  is:  "This 
Court  does  not  hold  that  either  a  volun- 
t»ry  association  of  persons  or  an  asso- 
ciation into  a  body  politic  created  by 
Uw,  is  a  citizen  of  a  State  within  the 
meaaing  of  the  Constitution. "  The  doc- 


trine of  the  Court  is  brought  out  with 
more  sharpness  in  the  case  of  Marshall 
vf.  Baltimore  and  Ohio  Railroad  Co.,  16 
How.  814  (1853).  Qbisb,  J.,  delivering 
the  opinion  of  the  Court,  said :  **  Persons 
who  use  a  corporate  name  may  be  justly 
presumed  to  be  resident  in  the  State 
which  is  the  necessary  habitat  of  the 
corporation,  and  where  alone  they  can 
be  made  subject  to  suit,  and  should  be 
estopped  in  equity  from  averring  a  dif- 
ferent domicil  as  against  those  who  are 
compelled  to  seek  them  there,  and  can 
find  them  there  and  nowhere  else.*' 
This  case  was  followed  by  Covington 
Drawbridge  Co.  va.  Shepherd,  20  How. 
227  (1867),  to  the  same  purport.  It 
was  decided  that  when  the  act  of  incor- 
poration was  a  public  act,  it  was  suffi- 
cient to  describe  the  defendant  as  The 
Covington  Drawbridge  Company,  citi- 
zens of  the  State  of  Indiana."  The 
Court  said  oUtar.  If  the  act  of  incor- 
poration had  not  been  a  public  law,  the 
proper  description  would  have  been 
"The  Covington  Drawbridge  Company, 
citizens  of  the  State  of  Indiana,  incor- 
porated by  that  name  by  the  said  State, 
and  having  their  principal  place  of 
business  therein."  All  the  decisions 
are  reviewed  in  the  late  case  of  the  Ohio 
and  Mississippi  Railroad  va.  Wheeler,  1' 
Black  (U.  S.)  286.  The  propositions 
laid  down  are  that  a  corporation  is  not 
a  citizen  within  the  meaning  of  the  Con- 
stitution, and  cannot  maintain  a  suit 
against  the  citizen  of  a  different  State 
from  that  by  which  it  is  chartered,  un- 
less the  persons  who  compose  the  corpo- 
rate body  are  all  citizens  of  that  State. 
In  such  a  case,  they  may  sue  by  their 
corporate  name,  averring  the  citizenship 
of  all  their  members,  and  such  a  suit 
would  be  regarded  as  the  joint  suit  of 
individual  persons  united  together  in 
the  corporate  body.  The  legal  pre- 
sumption, hoicever,  is,  that  its  members 
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are  citizens  of  the  State  in  whieh  the 
body  has  a  legal  existence,  and  no 
averment  or  eyidence  to  the  contrary  is 
admissible  for  the  purpose  of  withdraw- 
ing the  suit  from  the  jurisdiction  of  the 
United  States  Courts.  After  these  re- 
peated statements,  the  doctrine  of  the 
Court  must  now  be  deenwd  to  be  settled. 
The  corporation  is  not  a  citizen,  but  its 
members  are  by  an  artificial  rule  of  law 
regarded  as  citizens  of  the  State  by 
which  it  is  created. 

IV.  The  case  of  The  New  England 
Screw  Company  va,  BliTCn  &  Mead, 
before  Nblsoic  and  Bitts,  Js.,  Southern 
DiBtrict-of  New  York,  NoTember  24, 
1854,  is  opposed  to  the  5th  point  decided 
in  the  principal  case.  This  case  is  not 
reported.  We  extract  the  note  of  Mr. 
Blatchford,  the  Reporter:  Where  a 
suit  in  a  State  Court  is  removed  by  a 
defendant  into  this  Court  under  the 


12th  section  of  the  Judiciary  Act,  no 
attachment  of  the  property  of  the  de- 
fendant by  the  State  Court  can  hold 
that  property  after  the  removal  of  the 
suit  into  this  Court,  unless  such  attach- 
ment was  the  original  process  in  the 
suit  in  the  State  Court.  Where  the 
suit  in  the  State  Court  is  commenced 
by  summons,  and  the  attachment  is 
Bubsequevtly  issued  by  it  as  a  separate 
process,  such  an  attachment  is  not  an 
'attachment  by  original  prooess  within 
said  12th  section  so  as  to  hold  the  pro- 
perty attached  after  the  removal  of  the 
suit  into  this  Court."  As  this  decision 
is  not  noticed  by  the  Court,  it  is  pre- 
sumed that  it  was  not  cited  on  the  ar- 
gument. The  proposition  may  there- 
fore be  thought  to  require  further  ex- 
amination and  adjudication. 

T.  W.  D. 
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Where  a  person  is  killed  by  the  act  of  another,  under  such  circumstances  that  the 
deceased,  had  he  survived,  could  have  maintained  an  action  for  the  injury,  an 
action  can  be  maintained  under  the  9  &  10  Vict.  c.  98,  ss.  1  and  2,  for  the  benefit 
of  the  surviving  relatives,  in  respect  of  an  injury  arising  from  a  pecuniary  loss 
occasioned  by  the  death,  although  the  same  pecuniary  loss  would  not  have  re- 
sulted to  the  deceased  had  he  lived. 

The  loss  of  the  benefit  of  a  superior  education  and  the  enjoyment  of  greater  com- 
forts and  conveniences  of  life,  is  a  pecuniary  loss  for  which  the  wife  and  child- 
ren of  the  person  killed  may  maintain  an  action  under  the  statute,  where  the 
income  of  the  deceased  wholly  ceases  with  his  death,  or  where  the  premature 
death  prevents  the  deceased  from  having  made  the  extra  provision  for  his  family 
which  he  might  be  reasonably  expected  to  have  made  had  he  lived  out  his 
natural  life. 

Declaration  by  the  plaintiff,  the  widow  and  administratrix  of 
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Francis  Leslie  Fym,  deceased,  against  the  defendants, — stating  that 
the  defendants  were  carriers  of  passengers  for  hire  on  the.  Great 
Northern  Railway,  and  that  whilst  the  said  F.  L.  Pjm  was  a 
passenger  he  was  killed  through  the  negligence  of  the  defendants' 
seryants,  and  that  the  plaintiff  sued  for  the  benefit  of  herself,  as 
widow,  and  of  the  children  of  the  deceased,  under  the  9  &  10  Vict.' 
C.93.' 
Plea. — ^Not  guilty. 

At  the  trial,  before  Cockburn,  C.  J.,  at  the  Sittings  at  West- 
minster after  Trinity  Term,  1861,  it  Appeared  that  Mr.  Pym  was  a 
passenger  by  the  defendants'  railway  on  the  23d  of  April,  1860, 
and  an  accident  occurred  on  the  railway  from  the  negligence  of  one 
of  the  defendants'  servants,  whereby  Mr.  Pym  was  injured,  and 
died  the  same  day. 

The  deceased,  at  the  time  of  his  death,  was  forty-one  years  of 
age,  and  died  intestate,  leaving  a  widow  (the  plaintiff)  and  nine 
children — the  eldest  aged  eleven  years,  and  the  youngest  aged  two 
months.  The  deceased  was  tenant  for  life  of  an  estate  in  land, 
which  had  been  settled  at  the  time  of  his  marriage,  and  to  which 
he  had  succeeded  about  two  months  before  his  death.  The  net 
income  derived  from  the  estate  was  38692.  per  annum.  By  the 
provisions  of  the  settlement  the  plaintiff  Ibecame  entitled,  on  the 
death  of  her  husband,  to  a  jointure  of  10002.  per  annum  for  her 
life,  charged  on  the  estate,  and  the  eight  younger  children  to  a 
provision  of  8002.  a  year,  arising  from  a  sum  of  20,0002.,  charged 
upon  the  estate,  with  interest  at  42.  per  cent.  The  estate  itself, 
Bubject  to  the  above  charges,  passed  under  the  entail  created  by  the 
settlement  to  the  eldest  son  in  fee.  The  deceased  also  left  per- 
sonal property  to  the  amount  of  33902.,  of  which  the  plaintiff  took, 
as  widow,  11302.,  and  each  of  the  nine  children  2502.  The  deceased 
was  of  no  profession  or  business,  and  had  no  income  or  property 
other  than  that  already  mentioned. 

The  defendants'  counsel  contended  that  it  was  not  shown  that 
the  plaintiff  or  any  of  the  children  had  sustained  any*  such  loss  or 
damage  as  was  necessary  to  maintain  the  action,  and  that  there 
was  no  evidence  of  any  such  loss  or  damage  to  be  submitted  to  the 
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jury.  The  Lord  Chief  Justice  refused  to  nonsuit,  but  he  reserved 
leave  to  the  defendants  to  move  to  enter  a  verdict  or  nonsuit  on 
these  points ;  and  he  directed  the  jury  that  to  entitle  the  plaintiff  to 
their  verdict  they  must  be  satisfied,  not  only  that  the  death  of  Mr. 
Pym  was  caused  by  the  negligence  of  the  defendants'  servants,  but 
also  that  the  plaintiff  and  her  children,  or  some  of  them,  had  sus- 
tained some  pecuniary  loss  or  damage  by  the  death ;  and  that  if, 
after  making  allowance  for  what  the  deceased  would  naturally  have 
expended  on  himself,  they  thought  that  a  portion  of  his  income, 
beyond  the  1800i.  a  year,  to  which  his  widow  and  eight  younger 
children  became  entitled  at  his  death,  would  have  been  from  time 
to  time  set  aside  by  him  for  the  benefit  of  his  family,  or  appro- 
priated to  their  education  and  advancement  in  life,  and  that  advan- 
tages would  thus  have  been  secured  to  them,  which  by  his  death 
they  would  be  deprived  of, — that  would  constitute  such  pecuniary 
loss  and  damage  as,  coupled  with  the  fact  of  the  death  of  the  de- 
ceased having  been  caused  by  the  defendants'  negligence,  would 
entitle  the  plaintiff  to  a  verdict. 

The  jury  found  a  verdict  for  the  plaintiff;  assessing  the  damages 
at  13,000Z.,  and  apportioning  10002.  for  the  widow  herself,  and 
1500Z.  for  each  of  the  eight  younger  children. 

A  rule  was  obtained  in  Michaelmas  Term,  1861,  pursuant  to  the 
leave  r&erved  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit, 
on  the  ground  that  there  was  no  cause  of  action  established  by  the 
evidence,  or  for  a  new  trial  on  the  ground  of  excessive  damages. 

Bovill,  Lushy  and  Garth  (Easter  Term,  May  12)  showed  cause. 
— The  9  &  10  Vict.  c.  93,  under  which  this  action  is  brought,  is 
entitled  An  Act  for  compensating  the  families  of  persons  killed 
by  accidents and  it  gives  a  new  cause  of  action  to  the  survivors, 
and  not  a  simple  transfer  of  the  right  of  action  which  the  deceased 
*  would  have  had  had  he  survived.  This  is  pointed  out  in  the  judg- 
ment in  Blake  vs.  The  Midland  Railway  Company^  18  Q.  B.  Rep. 
93,  see  pp.  109,  110;  S.  C.  21  Law  J.  Rep.  (N.  SO  Q.  B.  233,  see 
p.  237.  No  doubt  an  action  will  not  lie  under  this  act,  unless  an 
action  would  have  lain  at  the  suit  of  the  injured  person ;  but  this 
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*  limit  which  is  given  iii  the  Ist  section  is  only  a  limit  as  to  what 
shall  be  the  cause  of  action,  viz.,  such  negligence  as  would  have 
sustained  an  action  by  the  deceased,  but  it  has  no  reference  to  the 
measure  or  limit  of  the  damages.  Accordingly  the  jury,  following 
the  direction  of  the  Lord  Chief  Justice,  have  given  damages  for  the 
loss  of  the  comforts  and  education  and  position  of  which  the  death 
of  the  head  of  the  family  deprived  the  plaintiff  and  her  children, 
and  for  .the  loss  of  the  pecuniary  advantages  which  the  wife  and 
children  might  reasonably  have  expected  to  obtain  from  the  hus- 
band  and  father  laying  by  some  part  of  his  income  for  their  benefit. 
The  Court  of  Exchequer,  in  Franklin  vs.  The  South-Eastern  Rail' 
my  Company^  3  Hurl.  &  N.  211,  and  the  Court  of  Common  Pleas, 
in  DaUon  vs.  Hie  South-Eastern  Railway  Company,  4  Com.  B. 
Rep.  N.  S.  296,  S.  C.  27  Law  J.  Rep.  (N.  S.)  C.  P.  227,  have 
agreed  in  deciding  that  a  reasonable  expectation  of  pecuniary 
ad?antage  by  the  surviving  relatives,  and  which  has  been  frustrated 
by  the  death,  may  be  taken  into  account  in  estimating  the  damages 
sustained  by  the  relatives.  [Crompton,  J.,  referred  to  Duckworth 
vs.  Johmon,  4  Hurl.  &  N.  653 ;  S.  C.  29  Law  J.  Rep.  (N.  S.) 
Exch.  25.]  They  then  argued  that  the  damages  were  not  excessive. 

Hawkins,  Phipson,  and  Holl,  in  support  of  the  rule. — There  was 
no  evidence  of  any  cause  of  action.  The  1st  section  of  the  Act 
shows  that  it  is  confined  to  cases  in  which  the  right  of  action  has 
been  taken  away  by  the  death  o^  the  injured  person,  and  it  there* 
fore  can  only  include  such  damages  as  might  have  been  included  in 
an  action  by  the  deceased.  [Blackburn,  J. — In  the  case,  then, 
of  an  annuitant  being  killed,  the  family  could  not  recover  for  the 
loss  of  the  advantages  of  the  annuity,  as  the  annuitant  himself 
could  not  have  made  this  an  item  of  damage.  Coceburn,  C.  J. — 
The  argument  for  the  defendants  must  go  that  length.]  There  is 
no  anomaly  in  such  a  proposition,  as  no  action  in  any  case  could 
have  been  maintained  by  the  survivors  previous  to  the  Act.  This 
is  the  first  case  in  which  the  plaintiff  has  recovered  where  there  has 
been  no  diminution  of  actual  income  caused  by  the  death.  More- 
over, it  is  to  be  observed  that  the  interpretation  that  has  been  put 
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on  the  statute  is  even  less  extensive  than  that  contended  for  by  the 
defendants:  for  the  deceased  could  have  maintained  an  action 
where  no  pecuniary  damage  had  been  sustained  by  him,  and  yet  the 
Courts  have  decided  that  the  survivors  can  only  recover  for  pecu- 
niary damage.  [Cogkburn,  0.  J. — That  is  from  the  terms  of  the 
2d  section ;  the  two  sections  must  be  read  together.  The  right  of 
action  by  the  1st  section  is  confined  to  such  cases  as  would  have 
entitled  the  person  injured  to  sue  the  defendants  for  damages ;  and 
the  2d  section  confines  the  damages  to  be  recovered  by  the  survivors 
to  pecuniary  loss  alone.]  Even  conceding  that  interpretation,  the 
damages  here  are  too  remote ;  they  are  caused  by  the  circumstances 
of  the  family,  and  do  not  result  merely  from  the  death  caused  by 
the  defendants'  negligence.  Hadley  vs.  Baxendakj  9  Exch.  Rep. 
841 ;  S.  C.  23  Law  J.  Rep.  (N.  S.)  Exch.  178.  They  then  argued 
that  the  damages  were  excessive. 

Cur.  adv.  vult. 

CocKBURN,  C.  J.  (June  17),  delivered  the  judgment  of  the  Court 
(CocKBURN,  C.  J.,  Crompton,  J.,  Blackburn,  J.,  and  Mellor,  J.). 
— In  this  case  it  was  objected  on  the  part  of  the  defendants,  first, 
that  the  plaintiff  was  not  entitled  to  recover  in  point  of  law; 
secondly,  that  even  if  the  plaintiff  was  entitled  to  recover,  the 
damages  were  excessive. 

The  action  was  brought  by  the  widow  and  administratrix  of  a 
gentleman  of  the  name  of  Pym,  who  had  lost  his  life  by  an  accident 
on  the  defendants*  railway,  occasioned  by  the  negligence  of  their 
servants.  The  deceased  was  tenant  for  life  of  a  settled  estate  in 
land,  the  value  of  which  was  a  little  short  of  4000{.  a  year.  By  the 
provisions  of  the  settlement  a  jointure  of  lOOOZ.  a  year  was  settled 
on  his  wife,  and  a  sum  of  20,000Z.  was  secured  to  the  younger 
children  on  his  death.  The  estate  itself  passed  under  the  entail  to 
his  eldest  son.  Mr.  Pym  died  intestate,  leaving  personal  property 
amounting  to  about  8400Z.  He  left  besides  his  eldest  son  eight 
younger  children,  the  eldest  under  twelve  years  of  age ;  and  the 
action  was  brought  by  his  widow,  under  the  provisions  of  the  9  & 
10  Vict.  c.  93,  on  her  own  behalf  and  that  of  her  younger  children. 
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to  recover  compensation  for  the  pecuniar  j  loss  sustained  by  them 
in  conseqaence  of  his  death.  The  heads  of  loss  mainly  relied  on 
by  the  plaintiff  were,  first,  the  loss  of  the  advantages  of  superior 
education,  and  of  the  social  position  and  personal  comfort  of  which 
the  father's  income,  had  he  lived,  would  have  secured  the  benefit 
and  enjoyment  to  the  family ;  secondly,  the  loss  of  that  provision 
which  it  was  to  be  presumed  that  the  deceased,  as  a  prudent  father 
of  a  family,  would  have  made,  by  saving  from  his  income,  for  the 
benefit  of  his  wife  and  younger  children.  The  jury,  who  were  pro- 
perly directed,  if  they  considered  the  fact  of  negligence  as  esta- 
blished, to  estimate  the  damage  with  reference  to  pecuniary  loss 
alone,  assessed  the  damages  at  13,000Z.,  being  10002.  for  the  widow, 
and  1500Z.  for  each  of  the  children. 

It  is  objected  on  the  part  of  the  defendants  that,  independently 
of  the  amount  of  damages,  the  verdict  cannot  stand,  first,  because 
the  case  does  not  come  within  the  terms  of  the  statute ;  secondly, 
because  the  loss,  even  if  a  pecuniary  loss  at  all,  is  in  the  present 
instance  too  uncertain  and  remote  to  be  properly  the  subject  of 
compensation  under  the  statute. 

In  support  of  the  first  of  these  grounds  of  objection  the  language 
of  the  1st  section  of  the  Act  was  relied  on,  and  it  was  contended 
that,  inasmuch  as,  if  the  death  had  not  ensued  from  the  effects  of 
the  accident,  the  deceased  would  have  had  no  right  of  action  against 
the  Company  in  respect  of  a  pecuniary  loss  arising  only  on  his 
death,  this  action  could  not  be*  maintained  by  his  representative, 
inasmuch  as  the  right  of  action  is  given  only  where  the  deceased 
conld  have  maintained  an  action  if  death  had  not  ensued.  We  were 
at  first  struck  with  this  argument,  but,  on  consideration,  we  are  of 
opinion  that  the  condition,  that  the  action  could  have  been  main- 
tained by  the  deceased  if  death  had  not  ensued,  has  reference,  not 
to  the  nature  of  the  loss  or  ii\jury  sustained,  but  to  the  circum- 
stances under  which  the  bodily  injury  arose,  and  the  nature  of  the 
wrongful  act,  neglect,  or  default  complained  of.  Thus,  if  the  de- 
ceased had  by  his  own  negligence  materially  contributed  to  the 
accident  whereby  he  lost  his  life,  as  he,  if  still  living,  could  not 
have  maintained  an  action  in  respect  of  any  bodily  injury,  notwith- 
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standing  there  might  have  been  negligence  on  the  part  of  the  de- 
fendants, the  present  action  could  not  have  been  supported.  But, 
supposing  the  circumstances  of  the  negligence  to  have  been  such, 
that  if  death  had  not  ensued  the  deceased  might  have  brought  his 
action  in  respect  of  any  injury  arising  to  him  from  it,  we  are  of 
opinion  that  his  representatives  may  maintain  an  action  in  respect 
of  an  injury  arising  from  a  pecuniary  loss  occasioned  by  the  death, 
although  that  pecuniary  loss  would  not  have  resulted  from  the  acci- 
dent to  the  deceased  had  he  lived.  This  being  the  view  we  take 
of  the  effect  of  the  condition  contained  in  the  Act,  we  are  of  opinion 
that  this  objection  to  the  plaintiff's  right  of  action  fails. 

As  to  the  second  head  of  objection,  we  are  of  opinion  that,  as 
the  benefit  of  education  and  the  enjoyment  of  the  greater  comforts 
and  conveniences  of  life  depend  on  the  possession  of  pecuniary 
means  to  procure  them,  the  loss  of  these  advantages  is  one  which 
is  capabllB  of  being  estimated  in  money,  in  other  words,  is  a  pecu- 
niary loss,  and  therefore  the  loss  of  such  advantages  arising  from 
the  death  of  a  father,  whose  income  ceases  with  his  life,  is  an  injury 
in  respect  of  which  an  action  can  be  maintained  on  the  statute.  A 
fortiori,  the  loss  of  a  pecuniary  provision,  which  fails  to  be  made 
owing  to  the  premature  death  of  a  person  by  whoni  such  provision 
would  have  been  made  had  he  lived,  is  clearly  a  pecuniary  loss,  for 
which  compensation  may  be  claimed. 

It  is  true  that  it  must  always  remain  matter  of  uncertainty 
whether  the  deceased  person  would  have  applied  the  necessary  por- 
tion of  income  in  securing  to  his  family  the  social  and  domestic 
advantages  of  which  they  are  said  to  have  been  deprived  by  his 
death,  still  more,  whether  he  would  have  laid  by  any  and  what 
portion  of  his  income  to  make  provision  for  them  at  his  death. 
But,  as  it  has  been  established  by  the  cases  decided  upon  the 
statute,  that  if  there  be  a  reasonable  expectation  of  pecuniary 
advantage,  the  extinction  of  such  expectation  by  negligence,  occa* 
sioning  the  death  of  the  party  from  whom  it  arose,  will  sustain  the 
action,  it  is  for  a  jury  to  say,  under  all  the  circumstances,  and 
taking  into  account  all  the  uncertainties  and  contingencies  of  the 
particular  case,  whether  there  was  such  a  reasonable  and  well- 
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founded  expectation  of  pecuniary  benefit  as  can  be  estimated  in 
money,  and  so  become  the  subject  of  damages  in  such  an  action. 

The  matter  having  in  the  present  instance  been  thus  left  to  the 
jury,  and  the  issue  having  been  found  by  them  for  the  plaintiff,  we 
see  no  reason  for  disturbing  the  verdict  so  far  as  the  right  of  the 
plaintiff  to  maintain  the  action  in  point  of  law  is  concerned. 

We  are  not  insensible  to  the  argument  ab  inconvenientij  founded 
on  the  very  serious  consequences  which  might  ensue  to  a  railway 
company  in  the  event  of  a  fatal  accident  happening  from  negligence 
to  an  individual  of  very  large  fortune.  But  we  think  this  is  rather 
for  the  consideration  of  the  Legislature,  as  to  whether  any  limit 
Bbould  be  put  to  the  liability,  than  for  us.  We  see  no  difference 
in  principle  between  such  a  case  as  the  present  and  that  of  the 
claim  by  a  family  of  an  artisan  for  the  loss  of  advantages  arising 
from  their  father's  earnings,  in  which  case  it  is  not  doubted  that 
the  action  may  be  maintained. 

As  regards  the  amount  of  damages,  we  are  led  to  think  that  the 
sum  awarded  by  the  jury  is  too  large.  Considering  that  by  the 
settlement  provision  is  already  made  on  the  father's  death  for  the 
widow  and  children,  that  it  is  uncertain  how  far  the  deceased  would 
have  added  to  this  provision  by  saving  from  his  income  for  their 
benefit,  and  that  any  such  provision,  whether  under  the  settlement 
or  otherwise,  would  not  have  come  to  them  till  the  father's  death, 
while,  on  the  contrary,  both  the  money  secured  by  the  settlement 
and  the  compensation  awarded  by  the  jury  now  become  realized  at 
once,  we  think  the  amount  of  the  damages,  sb  far  as  the  children 
are  concerned,  too  large.  We  suggest  that  while  the  sum  awarded 
to  the  widow  should  stand,  the  amount  awarded  to  each  of  the 
children  should  be  reduced  from  15002.  to  10002.  If  this  should 
be  assented  to,  on  the  part  of  the  plaintiff,  the  verdict  will  be  re- 
duced to  9000Z.,  and  the  rule  will  be  discharged ;  if  not^  the  rule 
will  be  absolute  for  a  new  trial,  on  the  ground  that  the  damages 
found  by  the  jury  are  excessive. 

The  plaintiff  having  agreed  to  the  reduction  of  the  damages, 

Rule  discharged. 
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CouH  of  Exchequer.   Nov.  7  and  25,  1862, 

WILKINSON  V8.  FAIRRIB  AND  ANOTHER. 

Plaintiff,  a  earman,  was  sent  by  his  employer  to  defendants'  premises  to  receire 
certain  goods,  which  were  usually  handed  to  him  out  of  a  room  or  door  in  a 
passage,  and  were  then  put  into  his  cnrt.  After  waiting  some  time,  and  nobody 
coming  to  him,  he  inquired  of  the  defendants'  gatekeeper  for  the  warehouse- 
man. The  gatekeeper  directed  him  to  enter  at  a  certain  door,  and  fbllow  the 
passage  in  a  certain  direction,  and  he  would  then  meet  with  the  warehouseman. 
Plaintiff  accordingly  followed  the  direction  given  him,  and  in  going  along  the 
passage,  which  was  dark,  he  fell  down  through  the  well-hole  of  a  staircase  into 
an  underground  part  of  the  premises.  An  action  haying  been  brought  to  reco- 
ver compensation  for  the  injury  received  by  plaintiff  from  the  fall,  the  plaintiff 
was  nonsuited,  and  on  a  rule  being  moved  for  to  set  it  aside,  it  was 

ffeldf  that  the  nonsuit  was  rightly  directed,  on  the  ground  that  if  it  was  so  dark 
that  plaintiff  could  not  see,  he  ought  not  to  have  proceeded  without  a  light ; 
and  if  it  was  su£5ciently  light  for  him  to  see,  he  might  have  avoided  the  stair- 
case, which  was  a  very  different  thing  from  a  hole  or  a  trapdoor  down  which  a 
man  might  fkll. 

It  was  not  the  business  of  the  owners  of  the  premises  to  have  the  passage  lighted, 
and  thefe  was  no  contract,  or  public  or  private  duty  on  their  part,  that  they 
should  be  in  any  other  condition  than  they  were. 

Generally  speaking,  it  is  the  duty  of  every  person  to  take  care  of  his  own  safety, 
^  so  as  not  to  go  along  a  dark  passage  without  the  assistance  of  a  light  to  tell  him 
where  he  is  going,  and  what  the  danger  is  that  he  is  to  expect. 

This  was  an  action  to  recover  damages  for  an  injury  to  the 
plaintiff  from  a  fall  caused  by  the  alleged  negligence  of  the  defend- 
ants.   The  declaration  stated  that  the  defendants,  before  and  at 
the  time  of  the  committing  of  the  grievance,  and  of  the  occurring 
of  the  injury  and  damage  herein  mentioned,  were  lawfully  pos- 
sessed and  in  the  occupation  of  a  certain  messuage,  warehouse, 
and  premises,  wherein  they  carried  on  their  business  of  sugar- 
bakers,  and  in  which  said  warehouse  there  was  a  certain  hole, 
or  aperture,  yet  defendants,  well  knowing  the  premises,  whilst 
they  were  so  possessed  and  in  the  occupation  of  the  said  mes- 
suage, &c.,  and  so  carried  on  their  business  therein  as  afore- 
said, and  whilst  there  was  such  hole  or  aperture  as  aforesaid, 
wrongfully,  and  contrary  to  their  duty  in  that  behalf,  permitted 
the  said  hole  or  aperture  to  be  and  continue,  and  the  same  was 
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then  so  badly,  insuflSciently,  and  defectively  covered  and  protected, 
and  the  part  of  the  said  warehouse  in  which  the  said  hole  or  aper- 
ture was  sitnated  was  then  so  insuflSciently  and  ineffectively  lighted, 
that,  by  means  of  the  premises,  and  for  want  of  a  proper  and  suflS- 
cient  covering  and  protection,  and  a  sufficient  and  eflfective  light 
near  or  about  the  said  hole  or  aperture,  the  plaintiflf,  who  was  then 
lawfully  passing  in  and  about  the  said  warehouse,  for  the  purpose 
of  transacting  certain  lawful  business  with  defiindants  in  the  way 
of  their  said  trade,  fell  into  the  said  hole  or  aperture,  and  thereby 
plaintiflf  was  greatly  damaged,  &c. 

Pleas : — ^1.  Not  guilty.  2.  That  plaintiff  was  not  at  the  said 
time,  when,  &;c.,  lawfully  passing  in  and  about  the  said  warehouse, 
as  alleged.  8.  That  it  was  not  the  duty  of  defendants  to  cover 
and  protect  the  said  hole  or  aperture,  or  to  light  that  part  of  the 
warehouse  near  or  about  the  said  hole  or  aperture,  as  alleged. 

At  the  trial  before  Bramwell,  B.,  at  Guildhall,  at  the  sittings 
after  Trinity  Term  last,  the  following  facts  appeared  in  evidence  : 
—Plaintiff,  a  carman,  was  sent  by  his  employer  to  the  premises  of 
the  defendants,  who  were  sugar  refiners,  with  a  delivery  order  for 
a  tierce  of  sugar.    On  arriving  there  he  presented  his  order  to 
the  gatekeeper,  who  directed  him  to  take  his  wagon  to  a  certain 
part  of  the  premises  and  wait  there  till  the  sugar  was  delivered  to 
him— which  was,  in  fact,  the  usual  course  of  proceeding;  after 
waiting  there  upwards^  of  half  an  hour,  and  no  one  coming  to  him, 
he  returned  to  the  gatekeeper,  who  then  directed  him  to  enter  the 
warehouse  at  a  door  which  he  pointed  out,  and  to  turn  to  the  left, 
and  go  upstairs,  and  there  he  would  find  the  warehouseman  in  the 
counting-house.    Plaintiff  thereupon  went  in  as  directed,  but  find- 
ing the  entrance  very  dark,  he  asked  another  man  in  the  yard  if 
he  was  going  right,  and  was  told  that  he  was.  He  went  on  accord- 
ingly, and  after  going  a  few  steps  he  fell  through  an  opeping  in 
the  floor,  which  was  in  fact  the  well-hole  of  a  staircase  to  an  under- 
ground part  of  the  premises.    Upon  this  state  of  facts  appearing, 
the  learned  Judge  directed  a  nonsuit,  with  stay  of  execution. 

B.  C.  Robinson  now  moved  for  a  rule  to  set  aside  the  nonsuit, 
and  for  a  new  trial.    [Bramwell,  B.— The  plaintiff  was  in  this 
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dilemma :  either  there  was  no  danger  to  a  person  keeping  a  pro- 
per lookout,  or  there  was.  If  there  was,  he  should  not  have  gone 
on  without  obtaining  a  light,  or  applying  to  some  one  to  guide 
him.]  He  was  told  by  the  gatekeeper  to  turn  to  the  left,  and  to 
go  upstairs.  He  did  so,  and  found  himself  down  the  hole  of  the 
well-staircase.  Even  had  plaintiff  been  a  trespasser,  the  defend- 
ants' liability  for  an  injury  arising  from  such  a  hidden  danger  on 
their  premises,  was  clear  from  the  case.  But  here  plaintiff  was 
legitimately  on  the  premises  in  the  course  of  his  necessary  busi- 
ness, and  though  it  was  dark  he  would  naturally  suppose  that  he 
might  safely  pursue  the  course  pointed  out  to  him.  [Bbamwbll, 
B. — It  is  impossible  to  say  that  plaintiff  was  not  a  contributory  by 
his  own  negligence  in  walking  in  the  dark.]  The  defendants 
should  have  had  a  light  there,  or  have  fenced  the  well-hole  round. 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  taken  that 
the  plaintiff  was  pursuing  the  very  course  pointed  out  by  the  de- 
fendants. The  direction  of  the  gatekeeper  was  a  sort  of  guarantee 
by  defendants  that  there  was  no  danger.  [Bramwell,  B. — Snp- 
po.6e  the  gatekeeper  had  said,  «  Shut  your  eyes,  turn  to  the  left, 
and  walk  on,  it  is  quite  safe would  that  have  been  sufficient  to 
show  an  authority  from  the  defendants?"]  It  was  necessary  for 
plaintiff  to  see  the  delivery  porter,  and  defendants  cannot  be  heard 
to  say  they  will  repudiate  their  gatekeeper's  authority :  a  specific 
authority  is  not  contended  for,  but  as  defendants  should  either 
have  had  their  premises  in  a  safe  condition,  or  a  person  there  to 
point  out  the  danger,  and  as  the  gatekeeper  was  the  only  person 
there  to  give  information,  his  direction  must  be  taken  as  that  of 
the  defendants  themselves.  The  leaving  the  counting-house  open 
would  seem  almost  to  be  an  invitation  on  the  defendants'  part  to 
persons  to  go  there.  Cur.  adv.  vtUt, 

Pollock,  C.  B. — This  was  an  application  to  set  aside  a  nonsuit 
directed  by  my  brother  Bramwell.  We  think  that  there  ought 
to  be  no  rul^.  It  was  an  action  brought  by  the  plaintiff  against 
the  owners  of  certain  premises,  in  which  j;he  plaintiff  had  suffered 
H  personal  injury.  He  was  a  carman,  who  went  with  a  cart  for 
the  purpose  of  receiving  goods  that  usually  were  handed  to  him 
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oat  of  a  room  or  a  door  in  a  passage,  and  which  were  put  into  his 
cart;  he  went  there  late  in  the  evening,  and  after  waiting  some 
time  he  went  to  inquire  for  the  warehouseman ;  the  porter  told 
bim  the  warehouseman  was  upstairs,  and  he  gave  him  some  direc- 
tion as  to  going  towards  the  place  where  he  might  meet  with  the 
warehouseman.  His  own  account  of  the  matter  was,  that  he  had 
got  into  a  very  dark  passage,  and  going  along  that  dark  passage 
and  seeing  nothing,  he  turned  to  the  right,  or  to  the  left,  and,  as 
he  said,  went  down  a  hole ;  in  point  of  fact  he  went  down  a  stair- 
case. The  learned  Judge,  my  brother  Bramwell,  directed  a  non- 
suit, upon  this  sort  of  alternative ;  if  it  was  so  dark  that  he  could 
uot  see,  he  ought  not  to  have  proceeded  without  a  light;  if  it  was 
solEciently  light  that  he  could  see,  he  might  have  avoided  the 
staircase,  which  is  a  very  different  thing  from  a  hole  or  a  trap- 
door, down  which  a  man  may  fall.  My  brother  Bramwell  directed 
a  nonsuit,  and  I  think  the  nonsuit  was  perfectly  right.  I  am 
not  aware  what  question  could  have  been  left.  It  certainly  was 
not  the  business  of  the  owners  of  the  premises  to  have  the 
passage  lighted.  It  certainly  is,  generally  speaking,  the  duty  of 
every  person  to  take  care  of  his  own  safety,  so  as  not  to  go  along 
a  dark  passage  without  the  assistance  of  some  light  to  tell  him 
where  he  is  going,  and  what  the  danger  is  that  he  is  to  expect. 
There  was  no  contract,  and  no  public  or  private  duty  on  the  part 
of  the  owners  of  the  premises  that  they  should  be  in  any  other  or 
different  condition  to  that  in  which  they  were.  It  therefore  seems 
to  me  that  the  nonsuit  was  perfectly  right. 
Bramwell  and  Chaknell,  Bs.,  concurred. 

Rule  refused. 
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SUPREME  COURT  OP  NEW  YORK.* 

SaUroadi — Duty  of  Company  in  respect  to  Construction — Riffht  of 
■Abandonment — It  seems  that  no  positive  obiigatiou  to  huiid  a  railroad, 

*  From  the  Hon.  0.  L.  Barbour,  Reporter  of  the  Co  art. 
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either  in  whole  or  in  part,  rests  upon  the  Company  from  its  having 
obtained  a  charter  for  that  purpose.  Nor  can  any  clear  and  imperative 
obligation  to  complete  the  entire  route  of  a  road^  be  deduced  from  the 
fact  that  the  Company  has  completed  a  portion  of  it :  The  People  vs.  Thf 
Albany  and  Vermont  Railroad  Company. 

The  question  of  abandonment  is  somewhat  different  from  that  of  con- 
struction. The  right  to  abandon  does  not  inevitably  result  from  the  right 
not  to  build  :  Id, 

It  may  be  that  a  railroad  Company  having  accepted  a  charter,  obtained 
subscriptions  to  the  stock,  acquired  the  right  of  eminent  domain,  procured 
an  assessment  of  damages  on  the  faith  of  completing  the  road,  built  the 
same  and  put  it  in  operation,  and  assumed  to  become  common  carriers, 
has  also  incurred  some  obligations  to  the  public  which  it  is  bound  to 
fulfil.  The  public  must  have  some  rights.  Yet  it  is  not  by  any  means 
clear  that  the  corporation  has  not  the  right  to  abandon  its  whole  road,  if  it 
elects  to  do  so.    Per  Hooeboom,  J. :  Id. 

But  the  right  to  abandon  a  part  of  a  road  necessary  to  the  preservation 
of  an  unbroken  line  of  railroad  communication,  if  it  exists,  is  not  absolute 
and  unrestricted,  but  may,  in  a  proper  case,  be  interfered  with  or  con- 
trolled :  Id, 

Although  in  ordinary  cases,  an  appeal  to  the  Legislature,  to  take  away 
the  charter,  t)r  to  the  Courts  to  forfeit  it  for  non-user,  may  be  the  more 
pertinent  and  available  remedy,  yet  in  extreme  and  urgent  circumstances, 
where  sudden  and  injurious  consequences  are  likely  to  ensue,  the  remedy 
by  injunction,  to  prevent  the  taking  up  of  the  track,  or  other  dismantling 
of  the  road,  or  by  mandamus  to  compel  its  restoration,  may  be  had :  Id, 

Carriers — Lien  for  back  Freight — Liahility  of  Consignee, — The  lien 
of  a  carrier  for  back  freight  paid  by  him  to  another  carrier,  is  not 
measured  by  the  quantity  of  goods  represented,  nor  the  sum  advanced  by 
him.  It  exists  only  for  the  quantity  of  goods  actually  transported,  what- 
ever the  same  may  be,  and  for  the  customary  and  reasonable  rates  of 
transportation  :  Travis  and  Others  vs.  Thompson, 

Where  an  intermediate  or  ultimate  carrier  pays  to  a  previous  carrier 
the  amount  claimed  by  him  for  back  freight,  without  knowledge  of  a  pay- 
ment having  been  made  by  the  consignor  to  the  original  carrier,  on 
account  of  the  freight  at  the  commencement  of  the  voyage,  he  cannot 
recover  of  the  consignee  the  amount  of  such  previous  payment :  Id, 

Though  intermediate  or  ultimate  carriers  have,  by  custom  and  by  the 
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law,  the  right  to  oolleot  the  charges  of  previous  oarrien,  properly  inonrred 
in  the  aotoal  transportation  of  the  goods,  if  reasonable  in  amoant  and 
aetuallj  nnpaid,  yet  if  such  previoas  charges  have  been  in  fact  prepaid, 
the  intermediate  or  ultimate  carriers  cannot  assert  a  lien  therefor :  Id, 

Ejectment — Possession  and  Clam  0/  Defendant — Lease — Adverse  Pos- 
Ktsion. — Ejectment  will  not  lie,  where  the  defendant  claims  and  enjoys 
only  an  easement — a  right  to  flow  the  land — subject  to  which  easement 
the  pUuntiff  has  undisputed  control  and  dominion  oyer  the  land,  and  may 
occupy  it  as  he  desires :  WHklow  vs.  Lane. 

A  lease,  granting  the  priyilege  of  turning  a  stream  of  water  from  its 
course  and  using  the  same,  executed  long  aflber  the  lessor  has  conveyed 
to  another  all  his  interest  in  the  land,  by  warranty  deed  with  full  oove- 
nants,  is  absolutely  void  as  against  the  grantee  of  the  land,  and  those 
eliiming  under  him,  and  will  not  create  the  relation  of  landlord  and 
tenant,  as  between  a  subsequent  grantee  of  the  land  and  an  assignee  of 
the  lease :  Id, 

Such  a  lease  will  not  constitute  or  confer  any  title  or  right  of  possession, 
otherwise  than  as  the  foundation  of,  or  connected  with  an  adverse  posses- 
sion. It  is  adverse  to  the  title  of  the  grantee  of  the  land;  and  by  making 
it,  the  lessor  asserts  a  right  to  the  thing  granted,  which  assertion  or  claim 
will  pass  from  him  to  the  lessee,  and  thence  to  an  assigne^f  the  lease, 
and,  if  accompanied  by  actual  enjoyment,  is  as  effectual  as  an  adverse 
claim  on  the  part  of  the  assignee,  as  though  it  embraced  the  entire  estate 
in  the  land :  Id. 

Principal  and  Agent — Arbitration  and  Award, — Where  an  agent, 
without  authority  from  his  principal,  submits  to  arbitration  in  his  own 
name,  controversies  existing  between  the  principal  and  another,  and  after 
an  award  is  made  in  favor  of  the  agent,  the  principal  takes  an  assign- 
ment of  it,  and  then  assigns  it  to  a  stranger,  this  is  an  adoption  and  rati- 
fication by  the  principal  of  the  unauthorized  act  of  the  agent  in  making 
the  submission :  Lowenstein  vs.  Mcintosh. 

An  action  brought  upon  such  award  by  the  assignee^  and  a  recovery 
and  judgment  thereon,  will  establish  the  validity  of  the  award  as  effectu- 
ally as  if  the  action  had  been  brought  by  the  principal  before  assigning 
it:  Id. 

Until  such  judgment  is  reversed,  it  binds  all  the  parties  and  privies, 
u  to  everything  necessarily  adjudicated  thereby,  and  bars  an  action  by 
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ihe  principal  for  any  of  the  matters  embraced  in  the  snlmLiBsion ;  he  being 
in  priTity  with  th^  plaintiff  in  snch  judgment  in  reepect  thereto  and 
ererything  which  it  necessarily  adjudicates :  Id. 

An  award  settles  and  quiets  for  erer  all  questiouB  fairly  within  the 
meaning  and  intention  of  the  submission ;  and  that  even  though  the  arbi- 
trators neglected  to  pass  upon  some  of  the  matters  subnvitted  to  them. 
There  is  no  difference,  in  this  re3peGt,  between  an  award  and  a  judgment : 
Id, 

Chattel  Mortgage — Parol  Evidence  to  thow  its  purpose, — ^Where  a  chat- 
tel mortgage  recites  a  present  absolute  indebtedness  on  the  part  of  the 
mortgagor,  and  is  conditioned  for  the  payment  of  that,  at  a  particular 
time,  and  nothing  else,  parol  evidence  is  admissible  to  show  that  the  oh- 
ject  and  purpose  of  the  mortgage  was  to  secure  the  mortgagee  for  his 
contingent  liabilities  aa  indorser  of  the  mortgagor's  notes,  thereafter  to  be 
madjB :  McKinster  ts.  Bahcock  el  aL 

Opinions  of  Witnesses — Pleading — Waiver  of  Tort. — Under  a  com- 
plaint counting  on  an  indebtedness  for  hay,  &c.,  sold  and  delivered,  and 
for  money  had  and  received,  the  plaintiff  may  prove  a  tortious  taking,  the 
sale  of  the  property,  and  the  receipt  of  the  money  by  the  defendant;  and 
waiving  the  tort,  he  may  go  for  the  money  had  and  received,  or  for  the 
value  of  thefcay,  &c.,  as  for  goods  sold  and  delivered  :  Uarpending  vs. 
Shoemaker. 

The  opinions  of  witnesses,  properly  qualified  to  speak  upon  the  subject, 
are  competent  evidence  to  aid  in  establishing  how  much  or  what  propor- 
tion of  the  grain  was  left  upon  the  straw  by  a  tenant  aft«r  threshing 
buckwheat :  Id. 

In  respect  to  unprofessional  persons,  opinions,  to  be  competent  evi- 
dence, must  be  such  as  to  constitute,  in  some  degree,  knowledge  of  exist- 
ing facts.  Mere  speculative  opinions  are  not  competent  evidence,  unless 
in  the  case  of  experts :  Id. 

NEW  YORK  COURT  OP  APPEALS.* 

Judgment  in  another  State — Proper  Form  of  Attestation  of*  Record. — 
The  attestation  of  a  judgment  of  a  State  Court,  in  order  to  make  it  evi- 
dence in  another  State,  under  the  Act  of  Congress,  must  be  signed  by  the 
clerk :  the  attestation  of  a  deputy  clerk  is  insufficient :  Morris  et  al..  Ad*- 
ministratorSy  vs.  Patchin. 


1  From  £.  P.  Smith,  Esq.,  Reporter. 


ABSTBACTB  OF  BSGEMT  DECISIONS. 


249 


Saeh  a  defect  is  not  cured  hj  the  certifieate  of  the  presiding  magistrate 
of  the  State  Court  tiiat  the  attestation  is  in  due  form,  and  axithorized  by 
the  State  law.  It  is  immaterial  that  the  attestation  conforms  to  the  law 
of  the  State :  it  must  conform  to  the  Act  of  Congress :  Id, 

In  order  to  make  the  record  of  a  judgment  evidence,  it  must  be  signed 
by  the  officer  authoriEcd  by  law,  and  must  have  been  filed  in  the  proper 
office.  Where  the  record  itself  fails  to  show  these  essentials  to  its  validity, 
it  teems  that  it  is  inadmissible  to  sustain  process  founded  thereon,  even 
though  attested  in  the  manner  required  by  the  Act  of  Congress  to  authen- 
ticate a  judgment :  Id, 

Banking  AModatioh — ProvidouB  in  regard  to  Transfers  of  Stock. — 
A  provision  in  the  articles  of  a  banking  association  that  the  shares  of  its 
stock  shall  not  be  transferrable  until  the  shareholder  shall  discharge  all 
debts  due  by  him  to  the  association,  includes  liabilities  of  the  shareholder 
which  have  not  matured  :  Leggett  vs.  The  Bank  of  Sing  Sing, 

Such  a  provision  creates  a  valid  lien  as  against  an  assignee  of  the  stock, 
who  takes  with  knowledge  thereof,  while  the  shareholder  is  under  a  con* 
tingent  liability  as  indorser,  and  gives  no  notice  to  the  bank  of  his  claim 
until  after  the  indorser's  liability  has  become  fixed :  Id, 

Interest.on  Municipal  Bonds — Remedy  to  enforce  Payin^nf.— Chapter 
375  of  1852,  required  the  raising  by  tax  on  the  town  of  ^enoa  of  the 
interest  on  certain  bonds  of  that  town,  the  money  to  be  received  and  paid 
to  the  bondholders  by  commissioners  appointed  for  that  purpose.  The 
money  having  been  raised,  it  seems  that  mandamus  to  the  commissioners 
ia  the  proper  remedy  to  enforce  payment  and  not  an  action  against  the 
town :  Ilie  People,  ex  rel.  Fiedler  vs.  Mead  et  al. 

The  Act  directing  the  commissioners  to  issue  hojhds  under  their  official 
sigDatures,"  is  satisfied,  it  seems,  by  instruments  not  under  seal,  and  pay* 
able  to  bearer :  Id. 

The  decision  in  Starin  vs.  The  Toum  of  Genoa  (23  N.  Y.  439),  reiterated 
that  a  certificate^  required  by  the  statute,  but  not  made  evidence,  that  the 
taxpayers  had  assented  to  the  issue  of  the  bonds,  is  not  proof  for  a  bond 
fide  holder  of  the  fact  of  such  assent :  Id. 

Chattel  Mortgage — Acts  of  Attorney — Bights  of  Chattel  Owner. — An 
agreement,  upon  the  mortgage  of  chattels,  that  the  mortgagor  shall  keep 
poeaession  and  retail  the  goods  for  cash  only,  paying  over  the  money  to  the 
mortgagee,  is  not  fraudulent  in  law,  but  presents  a  question  of  good  faith 
for  the  jury :  Ford  et  al.  vs.  Williams, 

The  attorney  in  an  execution,  who  refused  to  state  whether  he  directed 
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the  fiale  of  ptttioular  cliattels  by  instruction  of  bis  client,  and  cbaUenged 
a  suit  against  himself^  is  estopped  from  denying  tbat  be  acted  on  bis  indi- 
vidoal  responsibility :  Id, 

The  owner  of  sucb  cbattels,  wbo  states  bis  claim  and  forbids  the  sale, 
may  pnrcbase  the  property  witbout  impairing  bis  rigbt  of  action  for  the 
trespass:  Id, 

A  paper  issued  by  a  court  of  record  in  tbe  form  of  a  commission  to  take 
testimony,  but  witbout  a  seal,  is  a  nullity,  and  depositions  taken  under  it 
are  not  admissible  as  evidence :  Id. 

Foreign  Law — Bights  of  Wi/e  as  Creditor  of  Susband. — ^Tbe  rights 
of  a  wife,  as  creditor  of  bar  busband  under  tbe  law  of  France,  wbere  tbe 
marriage  was  contracted,  continue  and  attacb  to  tbe  property  of  tbe  busband. 
wbere  be  abandons  ber  and  dies  domiciled  in  this  State :  Bonati  vs.  YFe2ac&, 
Executor^  d^c,  of  Bonati,  deceased,  and  others. 

Accordingly,  wbere  tbe  busband ,  bad  appropriated  the  proceeds  of  real 
estate  inberited  by  tbe  wife  during  coverture,  and  sbe  was,  by  tbe  French 
law,  entitled  to  priority  of  payment  out  of  bis  estate,  beld,  tbat  sucb  right 
to  priority  exists  as  against  bis  legatees,  tbougb  tbe  property  bequeathed 
bad  all  been  acquired  by  bim  in  this  state  subsequent  to  bis  desertion  of 
the  wife :  Id. 

Hushand  and  Wife — Power  of  Wife  to  dispose  of  Property  hy  WHl. — 
At  common  law,  a  busband  is  entitled  to  tbe  personal  property  and  choses 
in  action  of  bis  wife,  and  tbey  are  vested  in  bim  at  ber  deatb,  whether 
reduced  to  possession  or  not,  in  virtue  of  bis  marital  rigbt,  and  not  of  his 
rigbt  to  administration  :  Ryd^y  Administrator,  vs.  Bulse. 

Tbe  statutes  of  1848  and  1849,  for  tbe  protection  of  married  women, 
gave  no  power  to  tbe  wife  to  dispose  by  will  of  property  acquired  by  her 
before  the  passage  of  tbe  acts,  or  of  the  interest  accruing  after  the  acts 
upon  money  previously  given  to  ber,  or  of  the  proceeds  of  ber  own  labor 
which  ber  husband  permitted  her  to  receive,  manage,  and  invest  in  her 
own  name  and  as  if  it  were  ber  own  property :  Id. 

Evidence  of  such  a  course  of 'dealing  by  the  wife  with  personal  property 
bequeathed  to  and  earned  by  ber,  and  ber  husband's  declarations  that  she 
could  give  her  money  to  whom  she  pleased,  only  establish  an  omission  to 
exercise  his  marital  rights  in  her  lifetime,  and  do  not  imply  a  relinquish- 
ment of  his  rights  in  case  of  survivorship :  Id. 

Counsel  Fees. — Reasonable  counsel  fees  incurred  in  the  defence  of  a  suit 
to  restrain  the  payment  of  an  award,  are  recoverable  upon  a  bond  condi- 
tioned for  the  payment  of  all  costs  and  damages  arising  from  tbe  obligor's 
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obtaming  an  injnnotion  or  from  his  contesting  the  payment :  OwrcMun  vs. 

Auignmeni  in  Trust  for  Oredttar$. — ^An  assignment  in  tmst  for  creditois 
is  not  rendered  void  by  a  provision  giving  the  assignees  (one  of  them  being 
a  lawyer)  "  a  just  and  reasonable  compensation  for  labor,  time,  services, 
and  attention/'  in  the  business  of  the  trust :  OampbeU  et  al  vs.  Wood' 
worth  et  al. 

This  language  is  to  be  construed  as  meaning  no  more  than  the  commis- 
BODfl  fixed  by  law :  Id. 

SUPREME  COURT  OF  PENNSYLVANIA.* 

Rdigiom  Societies,  coiutitutional  Rights  of  as  to  Internal  Laws  and 
Regulations — Title  to  Cliurch  Property  of  divided  Congregation,  by  whom 
hdd — Authority  of  Synods^  how  far  binding —  What  Modification  of  Re- 
ligious  Doctrines  wUl  occasion  Forfeiture  of  Church  Property, — Under 
the  Constitution  of  Pennsylvania  every  religious  society  has  its  laws 
within  itself,  as  to  its  own  internal  order  and  the  mode  in  which  it  fulfils 
its  functions,  provided  it  keep  within  the  bounds  of  social  order  and  mo- 
rality. Independent  churches  have  their  law  in  their  own  separate  insti- 
tutions :  associated  churches,  theirs,  in  their  own  rules  and  in  those  of  the 
associated  organism :  McOinnis  et  al.  vs.  Watson  et  al. 

The  title  to  the  church  property  of  a  divided  congregation,  is  in  that 
part  of  it  which  is  acting  in  harmony  with  its  own  law ;  and  the  ecclen- 
astical  laws,  usages,  customs,  and  principles  which  were  accepted  among 
them,  before  the  dispute  began,  are  the  standard  for  determining  which 
party  is  right :  Id. 

The  act  of  a  synod  is  binding  upon  the  congregations  composing  it  as 
members,  so  £ar  as  the  act  is  in  accordance  with  its  own  laws:  in 
general  organizations  of  united  synods  or  churches,  the  law  of  the  general 
organism  is  binding  on  all  the  individual  congregations ;  and  a  majority 
of  a  single  congregation,  dissenting  from  the  act  of  union,  and  seceding 
therefor,  lose  all  their  rights  to  the  church  property :  Id, 

A  congregation  of  the  Associate  Seceder  Church  of  North  America, 
purchased  in  1803  a  lot  of  ground,  erected  a  meeting-house  thereon,  and 
continued  to  worship  therein  until  1858,  when  the  synod  to  which  it  be- 
longed, by  a  large  majority,  formed  a  union  with  the  Associated  Reformed 
Synod.  A  majority  of  the  congregation  and  the  presbytery  to  which  it 
belonged  approved  of  -  the  union,  but  a  minority  disapproving,  claimed  the 

^  From  Robert  E.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  6th  volume 
of  Ms  Reports. 
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lot  and  iiieetiiig*hoii8e,  becaiue  of  their  adherence  to  the  opinions  and 
principles  of  the  original  church:  Bdd,  that  as  authority  to  legislate 
upon  the  doctrines,  fonns,  and  practice  of  that  church,  was  one  of  its 
most  ohvious  principles,  as  eridenced  by  fluent  and  material  changes 
therein;  as  the  objections  of  the  minority  of  the  congregation  to  the  act 
of  union,  assumed  a  degree  of  strictness  and  rigidity  of  doctrine  too  mi* 
nute  for  the  law  to  appreciate  and  take  cognisance  of ;  and  as  the  action 
of  the  synod  and  presbyteries,  as  exhibited  in  the  evidence,  when  judged 
by  the  constitution  and  usages  of  that  church,  had  not  been  brought 
about  by  any  excess  of  usual  and  legitimate  authority  on  their  part :  the 
act  of  union,  therefore,  of  the  Associate  Seceder  Synod  of  North  America 
with  the  Associate  Reformed  Synod,  was  not  such  a  departure  from  its 
ancient  usages  and  laws,  as  would  condemn  its  action ;  and,  consequently, 
the  majority  of  the  congregation  approving  of  the  union,  were  the  regu- 
lar and  legitimate  succession  of  associate  owners,  and  the  part  acting  in 
harmony  with  its  own  laws,  and  as  such  were  entitled  to  the  edifice  and 
ground  of  the  meeting-house  :  Id. 

WtlU—AduUety,  tohen  Evidence  of  undue  Influence  over  Testator. — 
The  influence  of  a  lawful  relation  over  testamentary  dispositions  is  not 
prohibited  by  law,  except  when  unduly  exerted  over  the  very  act  of  de- 
vising ;  but  that  of  an  unlawful  relation,  is  unlawful,  in  so  far  as  it  re- 
spects testamentary  dispositions  favorable  to  the  unlawful  relation  and 
unfavorable  to  the  lawful  heirs :  Dean  and  Wi/e  vs.  NegUy  and  Outhhert, 

In  a  feigned  issue  to  determine  the  validity  of  a  will,  it  may  be  shown 
by  the  contestants  that  at  the  time  the  will  was  made,  the  testator  was 
living  in  open  adultery  with  the  mother  of  the  children  to  whom  he  had 
devised  the  bulk  of  his  estate;  and  that  fact,  taken  in  connection  with 
the  devise,  is  evidence  of  undue  influence  exerted  by  her  over  the  tes- 
tator^  that  may  justify  a  verdict  against  the  validity  of  the  will :  Id, 

SUPREME  COURT  OF  MASSACHUSETTS.^ 

Guardian  of  Spendthrift^  Liability  and  Duties  of — Investments  by, — 
The  guardian  of  a  spendthrift  will  be  held  responsible  for  all  losses  which 
arise  in  consequence  of  his  disregard  of  the  terms  of  his  license  to  sell  the 
real  estate  of  his  ward,  both  in  respect  to  the  manner  of  making  the  sale 
and  the  disposition  of  the  proceeds ;  and  his  ward's  assent  to  his  proceed- 
ings will  not  exonerate  him  from  his  responsibility :  Barding  vs.  Lamed. 

If  the  guardian  of  a  spendthrift,  in  acting  under  a  license  to  sell  real 


1  From  Chiurles  Allen,  Esq.,  Reporter  of  the  Court. 
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estate  of  his  ward  which  is  sabject  to  a  mortgage,  with  directions  that  the 
proceeds  be  put  at  interest  and  secured  by  mortgage  on  other  real  estate 
or  otherwise  well  and  safely  invesAd,  makes  a  sale  of  the  equity  of  redemp- 
tion and  also  of  hay  which  is  treated  as  a  portion  of  the  real  estate  and 
returned  by  him  as  such,  and  for  a  portion  of  the  purchase-money  takes 
security  upon  the  equity  of  redemption  which  he  has  sold,  and,  the  pur- 
chase-money not  being  paid,  is  obliged  to  take  the  same  back  and  to 
expend  money  thereon  in  making  repairs,  and  the  mortgage  is  Subse- 
quently foreclosed,  he  cannot  be  allowed  in  his  account  either  for  that 
portion  of  the  price  of  the  real  estate  or  hay  which  he  has  failed  to  collect, 
or  for  the  sums  expended  for  repairs.  And  the  fact  that  the  mortgagee 
id  still  willing  that  he  should  redeem  the  real  estate  from  the  mortgage  is 
immaterial:  Id, 

The  guardian  of  a  spendthrift  will  be  held  responsible  for  all  losses 
vhich  arise  in  consequence  of  investments  by  him  which  appear  to  have 
been  made  without  the  exercise  of  reasonable  care  and  prudence  on  his 
part.  And  it  is  not  reasonable  care  and  prudence  to  take  notes  for  $400, 
payable  at  intervals  of  from  one  to  three  years,  signed  by  two  persons, 
each  of  whom  is  reputed  to  be  good  for  $500 ;  or  to  take  a  note  for  $240 
signed  by  four  persons,  one  of  whom  is  reputed  to  be  rich,  if  the  others 
do  not  appear  to  have  any  property :  Id, 

Fornication  and  Bastardy — Evidence  in. — The  complainant  in  a 
bastardy  process  cannot  be  allowed  to  introduce  in  evidence  the  declara- 
tions of  the  attending  physician,  made  to  her  during  her  travail,  as  to  her 
condition  and  peril,  for  the  purpose  of  corroborating  her  testimony ;  or  to 
call  witnesses  to  testify  to  a  resemblance  between  the  features  of  the  child 
sod  the  defendant :  Eddy  vs.  Gray, 

The  presiding  judge  at  a  trial  may  call  the  attention  of  the  jury  to  the 
evidence  which  is  in  the  case,  and  state  his  recollection  of  what  has  or  has 
not  been  testified  to,  submitting  the  whole  matter  to  their  consideration 
and  judgment:  Id. 

Evidence  that  the  complainant  in  a  bastardy  process  had  intercourse 
with  other  men  than  the  defendant  inore  than  ten  calendar  months  before 
the  birth  of  the  child  is  inadmissible,  if  there  is  no  evidence  that  the 
period  of  her  gestation  was  unusually  protracted :  Id. 

Evidence  that  the  complainant  it  a  bastardy  process  was  in  the  habit 
of  associating  with  yDung  men  whose  reputation  for  chastity  was  bad  is 
inadmissible:  Id. 

If  a  witness  for  the  complainant  in  a  bastardy  process  has  denied  on 
crofis-examination  that  he  ever  had  intercourse  with  her,  he  cannot  be 
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contradicted  by  proof  of  admissions  by  him  to  the  contrary,  unless  snch 
admissions  refer  to  a  period  of  time  when,  if  true,  he  might  be  the  father 
of  the  child :  Id.  * 

Deed,  token  held  to  he  a  Mortgage — Executor,  Suit  against — Construc- 
tion,— If  it  can  he  gathered  from  the  whole  of  a  deed  that  it  was  intended 
only  as  security  for  the  performance  of  a  particular  duty,  it  will  he  con- 
sidered as  a  mortgage,  although  there  is  no  express  provision  that  upon 
the  fulfilment  of  the  condition  the  deed  shall  be  void :  Steel  vs.  Steel. 

A  mortgagee  who  has  not  entered  upon  and  taken  possession  of  the 
mortgaged  premises  has  no  estate  which  can  descend  to  his  heirs :  Id. 

If  it  appears  by  the  oflBcer's  return  that  an  execution  was  levied  upon 
the  land  of  an  intestate  in  the  hands  of  his  administrator,  the  levy  is 
valid,  although  the  appraisers  misdescribed  it  as  land  of  the  administrator, 
and  their  certificate  is  referred  to  in  the  return  :  Id. 

A  provision  in  a  deed  that  the  grantor  does  not  convey  or  intend  to 
convey  the  premises  described  until  his  decease  and  the  decease  of  hia* 
wife,  is  valid ;  and  the  grantee  acquires  no  right  to  the  possession  of  the 
premises  until  afler  the  decease  of  the  grantor  and  his  wife  :  Id. 

Dogs,  Injury  hy — Infant,  toant  of  Care  by — Arbitration. — The  owner 
of  a  dog  which  has  inflicted  an  injury  on  a  child  cannot  exempt  himself 
from  the  liability  imposed  by  statute  because  it  appears  that  the  child  did 
not  act  with  the  discretion  and  judgment  of  a  person  of  mature  years; 
but  he  is  liable,  if  the  child  is  bitten  while  using  such  care  as  is  usual 
with  children  of  its  age,  and  there .  is  no  want  of  ordinary  care  in  the 
person  having  the  care  of  the  child :  Munn  vs.  Reed. 

If,  in  an  action  to  recover  for  an  injury  inflicted  upon  a  child  by  a  dog, 
the  case  is  submitted  to  the  jury  under  instructions  requiring  them  to 
find  that  neither  the  fault  of  the  child  nor  of  the  mother,  who  had  the 
care  of  the  child,  contributed  to  the  injury,  a  verdict  for  the  plaintiff  will 
not  be  set  aside  because  the  judge  refused  to  instruct  the  jury,  at  the 
request  of  the  defendant,  that  it  is  primd  facie  evidence  of  want  of  care 
for  a  mother  to  allow  her  child  to  play  with  a  strange  dog :  Id. 

If  the  father  and  next  friend  of  an  infa  it,  who  is  plaiqtiff  in  an  action 
to  recover  for  an  injury  inflicted  by  the  bite  of  a  dog,  enters  into  a  sub- 
mission reciting  that  there  is  a  controversy  in  relation  to  damage  sustained 
by  his  child,  by  a  dog  belonging  to  the  defendant,^ and  agreeing  to  refer 
the  whole  subject  in  dispute  to  arbitrators,  and  signs  the  same  with  his 
own  name,  an  award  of  the  arbitrators  finding  that  the  defendant  shall 
pay  a  certain  sum  to  the  father  and  another  sum  to  the  child  is  no  defence 
to  the  action :  Id. 


NOTICES  OP  NEW  BOOKS. 


255 


A  Tebatisx  oh  ths  Law  or  Bankbvftct  aki>  lN80i.vBif ot.   By  Feavois  Hilliabd  , 
Author  of  the  Law  of  Torts,  &o.   Philadelphia:  J.  B.  Lippincott  k  Go.  186& 

The  systems  of  law  having  for^heir  twofold  object  the  due  protectior 
of  creditors  from  the  frauds  of  dishonest  debtors  and  the  relief  of  hone^ 
debtors  from  the  oppression  of  suspicious  or  vindictive  creditors,  whicl. 
under  the  name  of  Bankrupt  and  Insolvent  laws  have  grown  up,  in  al' 
commercial  communities,  are  entirely  statutory.  Yet  in  the  long  course 
of  legislation  some  approximation  may  be  discerned  towards  a  general 
8j8tem,  and  it  will  be  safe  to  say  that  no  law  can  now  be  enacted  upon  these 
fruitful  subjects  that  will  not  be  capable  of  interpretation  by  the  judicial 
decisions  on  points  that  have  arisen  under  its  predecessors. 

Viewed  in  this  light  therefore  a  new  American  treatise  cannot  fail  to  be 
of  value  to  the  profession,  notwithstanding  the  irregular  and  shifting 
condition  of  that  branch  of  our  law,  and  the  imminent  peril  of  having  the 
ground  swept  away  from  under  us  at  any  moment  by  a  flood  of  new  statutory 
enactments. 

So  important  was  the  subject  deemed  by  the  founders  of  our  govem- 
nent,  that  the  power  to  establish  "  uniform  laws  on  the  subject  of  bank- 
ruptcies, throughout  the  United  States,"  was,  together  with  the  rule  of 
naturalization,  placed  only  fourth  in  the  list  of  expressly  enumerated 
powers  given  by  the  Constitution  to  Congress :  Const.  U.  S.  Art.  1,  Sect.  8* 
In  pursuance  of  this  power,  Congress  passed,  as  early  as  1800,  a  general 
bankrupt  law,  founded  upon  the  English  acts,  and  limiting  its  operation  to 
those  persons  considered  traders"  by  the  harsh  and  stringent  provisions 
of  the  British  statutes.  This  law,  neter  popular,  and  limited  by  its  makers 
to  an  existence  of  only  five  years,  was  repealed  in  180B,  and  shortly  there- 
after the  idea  previously  entertained,  that  legislation  by  the  states  on  this 
subject  was  forbidden  by  the  Constitution,  seems  to  have  been  very 
generally  abandoned,  and  insolvent  laws  were  passed  by  many  of  the  states. 

Since  then,  other  acts  have  been  passed  and  repealed,  and  many  nice 
questaons  have  arisen  as  to  the  exact  boundary  line  between  the  jurisdiction 
of  the  national  and  state  legislative  powers. 

In  the  work  before  us^  these  questions  are  carefully  considered,  and  the 
results  stated  with  commendable  brevity.  Indeed,  not  the  least  among 
tiie  excellent  qualities  of  Mr.  Hilliard's  b^k,  is  the  brief  and  perspicuous 
statement  of  his  conclusions,  and  the  accurate  analysis  and  arrangement  of 
ibe  whole  subject.  The  body  of  the  work  comprises  about  four  hundred 
pages,  which,  with  a  Table  of  Cases,  an  Appendix,  containing  the  Bankrupt 
LawB  of  the  United  States,  and  the  Insolvent  Laws  of  Massachusetts,  and 
an  Alphabetical  Index,  make  up  the  volume.    In  this  connection  we  would 
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call  attention  to  the  unusuallj  careful  analyais  of  the  difficult  subject  of 
Asdignments  in  Chapter  YI. 

Mr.  Hilliard's  book  is  evidently  th#  result  of  much  intelligent  labor, 
and  as  a  complete,  methodical  and  well  digested  summary  of  the  present 
law,  will  be  of  great  value  to  the  profession — especially  since  the  recent 
vote  of  the  House  of  Eepresentatives  appears  for  the  present  at  least  to 
have  settled  the  question  of  a  new  and  permanent  national  law  of  bank- 
ruptcy. J.  T.  M. 

Commentaries  oe  the  Law  of  Bailments,  with  lUustrations  from  the  CItU  and 
Foreign  Law.  By  Joseph  Stoby,  LL.D.,  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  and  Dane  Professor  of  Law  in  Harvard  Unirersity. 
Seventh  Edition ;  Revised,  Corrected,  and  Enlarged,  by  Edhukd  H.  Bssnstt. 
Boston :  Little,  Brown  &  Co.,  1868. 

Mr.  Bennett  has  here  presented  us  with  the  seventh  edition  of  what  the 
learned  author  calls  <^  the  first  fruits  of  the  Professorship  founded''  in  the 
oldest  of  the  American  universities,  <*by  the  bounty  of  the  Hon.  Nathan 
Bane,  whose  name  and  fame  have  thus  become  indissolubly  identified 
with  American  jurisprudence  in  all  its  departments ;  and  with  the  inter- 
ests and  the  success  of  juridical  learning,  throughout  the  world,  even  to 
the  end  of  time."  It  is  perhaps  not  too  much  to  say,  that  if  this  book 
had  been  the  only  result  of  the  founder's  munificence,  as  it  was  not  a 
tithe,  perhaps,  it  would  have  rendered  all  after  generations  his  debtors  in 
a  large  and  willing  obligation. 

This  book  was  originally  the  most  perfect  of  Judge  Story's  numerous 
and  valuable  treatises  upoft  all  the  departments  of  the  law  which  fell  under 
his  somewhat  extensive  and  miscellaneous  department;  and  we  feel  sure 
the  work  has  not  lost,  either  in  the  original  symmetry  of  its  proportions, 
or  the  thoroughness  of  its  details,  through  the  inattention  or  the  haste 
of  its  editors,  since  the  decease  of  the  author.  The  present  edition  is 
considerably  enlarged,  especially  in  the  important  chapters  upon  Inn- 
keepers and  Common  Carriers,  since  the  last  edition,  by  the  same  editor, 
in  1857. 

This  book  is  now  almost  the  only  one  in  use  embracing  the  same  field, 
and  it  contains  all  that  could  be  expected  in  one  volume  upon  so  broad 
a  subject;  and  so  well  arrangft,  and  with  so  perfect  an  analysis,  in  the 
very  full  table  of  contents  and  index,  as  to  make  its  contents  more  accessi- 
ble than  is  common  in  books  of  that  extent,  and  embracing  so  great  a 
number  of  topics.  The  new  matter  is  worth  twice  the  cost  of  the  volume 
to  any  practising  lawyer.  I.  F.  S. 


THE 

AMERICAN  LAW  EEGISTER. 


MARCH,  1863. 

COVENANTS  FOR  TITLE  RUNNING  WITH  THE  LAND. 
(concluded.) 

II.  Of  the  practical  rules  which  regulate  covenants  for 

TITLB  IN  RUNNING  WITH  THE  LASD.—{OofUinued.)  ^« 

2.  Of  the  rights  and  remedies  of  the  respective  parties  on  a 
breach  of  covenants  for  title  running  with  the  land. 

It  is  enstomary  in  this  country  for  every  grantor  to  covenant 
anew  for  the  title  to  land,  so  that  a  series  of  covenants  comes  into 
the  hands  of  the  last  grantor,  with  a  right  of  action  on  any  or  all 
of  them,  which  have  been  made  since  the  occurrence  of  the  defect 
which  occasioned  the  breach.  It  is  therefore  reasonable  that  in- 
termediate covenantors  who  have  covenanted,  relying  on  the 
Talidity  of  prior  covenants,  should  in  some  way  be  protected* 
With  a  view  to  this,  it  was  formerly  understood  that  the  mere 
prospective  liability  of  any  intermediate  covenantor,  was  of  itself 
nifficient  to  authorize  him,  when  a  breach  happened  for  which  he 
might  be  sued,  to  proceed  at  once  against  any  prior  covenantor 
who  was  also  liable  for  the  same  breach.  But  the  effect  of  this 
would  be,  that  as  soon  as  a  breach  happened,  not  only  the  last 
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grantee,  but  every  intermediate  one,  might  proceed  against  any 
and  all  covenantors  before  themselves,  or  they  might  all  proceed 
against  the  first  covenantor ;  and  as  one  suit  would  not  bar  ano- 
ther, the  same  party  might  be  subject  to  pay  damages  to  several 
different  parties  for  a  single  breach  of  the  same  covenant.  The 
decision  in  Kane  vs.  SangeVj  14  Johns.  89,  was  apparently  de- 
signed to  obviate  this  difficulty.  It  was  there  held  that  a  grantee, 
by  taking  covenants  from  his  immediate  grantor,  thereby  divested 
himself  of  all  right  of  action  on  prior  covenants,  these  remaining 
exclusively  for  the  benefit  of  intermediate  covenanting  grantors. 
This  rule  would  manifestly  subvert  the  whole  theory  of  covenants 
running  with  the  knd,  when  subsequent  transfers  were  accompa- 
nied with  covenants ;  detaining  the  covenants  in  the  hands  of  the 
first  covenantee  and  remitting  every  grantee  to  his  own  covenantor. 
The  case  of  Booth  vs.  Starr^  1  Conn.  244,  first  exposed  the  un- 
soundness of  the  law  of  Kane  vs.  Sanger^  and  established  certain 
principles  which  afford  a  satisfactory  disposition  of  the  whole  mat- 
ter.   They  are, 

1st.  That  the  owner  at  the  time  of  breach,  whether  he  has  or 
has  not  taken  covenants  from  his  own  grantor,  may  sue  the  first 
covenantor,  and  any  or  all  intermediate  ones. 

2d.  That  an  intermediate  covenantor  does  not  retain  the  rigjit 
of  action  against  prior  covenantors,  merely  because  of  a  prospec- 
tive liability  on  his  own  covenants. 

3d.  That  an  intermediate  covenantor  is  entitled  to  sue  on  prior 
covenants,  wh^n  he  has  been  subjected  to  injury  on  account  of  his 
own  covenants. 

These  conclusions  were  afterwards  adopted  in  Withy  vs.  Mum- 
ford^  5  Cowen  137,  overruling  Kane  vs.  Sanger^  and  they  have 
since  been  enforced  in  numerous  decisions  in  different  states  :  12 
N.  H.  413;  1  Aiken  239  ;  3  Cush.  222;  10  Wend.  180  ;  2  Penn. 
507 ;  1  Dev.  &  Bat.  94 ;  1  Hawks  410 ;  6  Monroe  357 ;  10  Geo. 
811 ;  1  Fairf.  91 ;  13  Basle  S.  C.  283;  36  Maine  170.  As  to  the 
precise  principle  of  the  last  of  the  above  rules,  some  of  the  autho- 
rities intimate  that  when  a  covenantee  becomes  himself  a  grantcr 
and  covenantor,  he  still  holds  the  former  covenants  for  some  pur- 
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poses ;  yrbile  others  regard  the  coyenant  as  extinguished  so  far  as 
he  is  concerned,  and  afterwards  revived  by  payment.  In  Mark- 
land  vs.  Crump^  1  Dev.  &  Bat.  94,  this  matter  is  illustrated  by 
the  analogy  of  negotiable  commercial  paper.  The  holder  of  a 
negotiable  note  is  at  liberty  to  sue,  not  only  his  immediate  en- 
dorser, but  any  whose  names  appeaV  upon  the  paper ;  but  no 
endorser  can  sue  those  prior  to  himself  until  he  has  taken  up  the 
note  from  the  last  holder  and  holds  it  for  his  own  use. 

So,  the  covenants  for  title  are  considered  as  temporarily  lodged 
with  the  last  grantee,  he  being  the  one  most  interested  in  enforc- 
ing them.  An  intermediate  grantor  who  conveys  with  covenants, 
stands  in  a  position  like  that  of  an  endorser;  and  when  he  has 
satisfied  his  own  covenants,  thereby  takes  up^''  as  it- were,  the 
covenants  for  his  own  use.  Nor  is  it  necessary  for  this  purpose 
that  he  shall  regain  the  estate  to  which  the  covenants  are  incident. 
For,  although,  when  the  covenants  are  once  effectually  broken, 
they  cease  to  run  with  the  land,  to  protect  future  owners,  they 
still  subsist,  detached  from  the  land,  for  the  sole  purpose  ef  being 
satisfied  for  the  indemnity  of  the  parties  entitled  to  it. 

As  an  intermediate  covenantor  cannot  sue  until  he  has  been 
himself  damnified,  he  may  be  left  without  any  indemnity  by  the 
neglect  or  refusal  of  the  last  grantee  to  proceed  against  any  one, 
until  the  original  covenantor  becomes  insolvent.  It  would  seem 
to  be  just  that  an  intermediate  covenantor,  suspecting  that  he 
should  lose  his  indemnity  in  case  the  last  grantee  elects  to  proceed 
against  him,  should  have  the  privilege  of  tendering  the  amount 
that  might  be  realized,  from  his  own  covenants,  and  then  resorting 
at  once  for  his  indemnity,  to  the  prior  covenantors.  But  for  this, 
there  is  at  present  no  authority.  This  topic  has  suggested  several 
questions  respecting  damages^  which  appear  never  to  have  been 
adjudicated.  Where  the  measure  of  damages  is  the  value  of  the 
land  at  the  time  of  eviction,  there  can  be  no  difiSculty ;  it  would 
be  immaterial  to  the  last  grantee  whether  he  recovered  from  his 
immediate  grantor  or  a  more  remote  one,  since  the  amount  reco- 
vered would  be  the  same  in  either  case. 

Bttt  in  most  of  the  states  the  measure  of  damages  is  the  value 
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of  the  land  at  the  time  of  the  sale,  or  the  consideration-mioney 
with  interest.    The  last  grantee  would  therefore  naturally  sue  on 
a  breach  of  a  covenant  running  with  the  land,  a  later  or  more  re- 
mote covenantor,  according  as  the  land  has  increased  or  dfminished 
in  value.    Intermediate  covenantors  would  not  recover  over  the  • 
exact  sums  they  had  been  compelled  to  pay ;  but  in  this  there  is 
no  hardship,  since  each  one  pays  only  Che  consideration  he  re- 
ceived when  he  sold  the  land.    It  is  held  that  a  full  recovery 
against* any  one  covenantor,  is  a  bar  to  any  future  recovery:  9 
Ohio  595.    But  suppose  A.,  B.,  C,  and  D.  are  successive  grantors 
of  land,  who  receive  for  it  respectively  $4000,  $6000,  $8000,  and 
$10,000.    If  now  E.,  the  last  grantee,  succeeds  in  actually  reco- 
vering from  D.  $7000,  and  proceeds  against  C.  for  farther  damages ; 
what  amount  can  be  recovered  from  C.  ?    So  far  as  he  is  con- 
cerned, the  measure  of  damages  is  only  $8000,  of  which  7000  has 
been  already  recovered.    Must  he  pay  $3000,  or  only  $1000? 
Or,  if  all  the  grantors  are  sued  simultaneously,  as  may  be  done, 
(9  Ohio  695;  12  N.  H.  413 ;  1  Aiken  289),  what  is  then  the  true 
measure  of  damages  ?    Or  again,  if  D.  pays  $7000,  and  C.  $3000, 
what  can  they  respectively  recover  over  from  A.  7    Can  he  who 
sues  first  obtain  full  payment,  leaving  the  others  unprovided  for  ? 
It  must  be  clear  that  no  grantee  can  recover  more  than  the  largest 
sum  which  any  one  covenantor  would  be  liable  to  pay,  from  all  the 
covenantors  together;  and  it  would  seem  reasonable  that  when 
several  have  paid,  there  should  be  a  pro  rata  distribution  of  the 
indemnity,  which  can  be  recovered  over  as  among  sureties. 
I   Again,  suppose  an  estate  has  depreciated  in  value  so  that  the 
consideration-money  has  become  less  at  each  successive  transfer, 
and  the  last  grantee,  doubting  the  solvency  of  the  first  covenantor, 
or  for  any  cause,  elects  to  sue  a  later  covenantor  from  whom  he 
recovers  in  full ;  is  this  covenantor  wlu>  has  paid,  so  fully  invested 
with  the  rights  of  the  last  grantee,  that  he  may  recover  from  the 
first  covenantor  the  whole  consideration  received  by  him,  or  only 
indemnity /or  tohat  he  has  actually  paid? 

The  latter  rule  would  probably  be  the  better  one.  A  covenantor 
who  has  once  satisfied  his  own  covenants,  is  fully  discharged  from 
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any  farther  liability  on  them ;  it  therefore  becomes  later  cove- 
oaotors,  before  paying  on  .their  covenants,  to  see  to  it  that  there 
has  been  no  recovery  from  those  on  whom  tbey  depend  for  indem- 
nity. A  curions  case,  illustrative  of  this,  occurred  recently  (1859) 
in  Ohio.  In  WUson  vs.  Taylor' %  ExW%.^  9  Ohio  696,  there  had 
been  several  conveyances,  all  with  warranty.  The  last  grantee 
baring  been  evicted,  brought  simultaneous  actions  against  all  the 
prior  grantors,  and  recovered  judgment  against  them  all.  The 
first  grantor  satisfied  the  judgment  against  him,  and  afterwards 
the  second  grantor  did  likewise ;  whereupon  the  executors  of  the 
second  grantor  brought  this  action  against  the  first  grantor  for  in- 
demnity. The  court  decided  that  although  the  last  grantee  could 
have  his  several  simultaneous  actions  (see  6  Ohio  166 ;  10  Ohio 
317),  he  could  have  but  one'  satisfaction ;  and  when  he  had  col- 
lected the  amount  of  the  judgment  against  the  first  grantor,  his 
claim  under  all  the  covenants  was  extinguished ;  that  the  farther 
enforcement  of  them  was  wrongful ;  and  that  therefore  the  second 
grantor  should  have  resorted  to  a  court  of  equity  to  restrain  the 
collection  of  the  judgment  against  him ;  or  having  paid  it,  should 
6ae  to  recover  back  the  money,  but  could  not  fall  back  for  it  on 
the  first  grantor. 

3.  Of  the  division  of  the  remedy,  on  covenants  for  title  which 
mn  with  the  land. 

The  ownership  of  the  land  to  which  covenants  are  incident,  does 
not  of  course  remain  in  all  cases  undivided.  Mr.  Preston  (3  Pres- 
ton's Abstracts- 87,  58,)  was  of  the  opinion  that  when  property  is 
dirided  by  sales,  the  purchaser  loses  the  benefit  of  the  former  cove- 
nants. «<  Thus,"  he  says,  "when  a  man  sells  two  farms  to  A., 
covenanting  with  him,  his  heirs  and  assigns,  and  one  of  the  farms 
is  sold  by  A.  to  B.,  B.  can  never  sue  on  the  covenants,  as  this 
would  subject  the  covenantor  to  several  suits."  Sir  Edward  Sug- 
den  (Sugden  on  Vendors  508)  has  controverted  this  doctrine ;  and 
it  seems  to  be  both  in  conflict  with  authority  and  contrary  to  prin- 
ciple. For, 

First.  It  is  not  certain  that  the  covenantor  will  be  subjected  to 
more  than  one  suit.    If  A.  sells  land  to  B.,  who  sells  it-again,  one 
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half  to  C,  the  other  to  D.,  in  the  event  of  a  hreach  of  the  cove- 
nants, both  C.  and  D.  may  elect  to  proceed  against  B.,  who  will 
then  recover  over  against  A.  in  a  single  suit.  Bnt  if  A.  was  not 
primarily  liable  to  C.  and  D.,  then  according  to  previous  discussion, 
he  would  not  be  liable  to  indemnify  B.,  which  is  absurd. 

Second.  The  very  nature  of  the  covenants  implies  that  there 
may  he  several  actions  on  them.  There  may  be  several  interrnp- 
tions  from  distinct  causes  of  the  quiet  enjoyment,  for  each  of  which 
a  separate  action  will  lie ;  or  the  covenant  of  warranty  may  be 
broken  by  successive  evictions  from  portions  of  the  land„ under 
distinct  claims,  for  each  of  which  an  action  may  be  had  for  dam- 
ages pro  tanto. 

Third,  Future  subdivisions  may  fairly  be  presumed  to  be  con- 
templated, when  the  covenants  are  entered  into. 

Fourth.  The  ancient  warranty  for  which  the  covenants  for 
title  were  substituted,  was  apportionable.    Co.  Litt.  j309*. 

In  Dougherty,  vs.  BewalVs  Heirs^  9  B.  Mon.  67,  it  was  held 
that  a  remote  grantee  of  only  a  part  of  the  land  may  maintain  an 
action  in  his  own  name  against  the  first  grantor,  for  his  proportion 
of  the  covenant  remedy.  To  the  same  effect  is  the  decision  in 
Astor  vs.  Miller^  2  Paige  68.  In  Dickinson  vs.  Moome's  Adm'r.j 
8  Grattan  406,  the  same  rule  is  adopted.  It  is  said  that  as 
covenants  that  run  with  the  land  are  assignable  because  the  land 
itself  is  assignable,  so  also  it  would  seem  that  the  covenants  are 
apportionable,  because  the  land  itself  is  apportionable." 

Other  cases  have  recognised  this  doctrine,  which  may  now  be 
regarded  as  a  settled  rule  of  law.  It  is  uncertain  how  far  the 
same  rule  applies,  when,  not  the  land  itself,  but  the  estate  in  the 
whole  land  is  divided,  as  when  one  has  a  life  estate,  and  another 
)  the  remainder  in  land.  There  is  no  doubt  but  that  all  the  partial 
owners  may  join  in  a  common  action  on  the  covenants  to  secure 
their  respective  rights.  8  M.  k  S.  409.  But  this  is  not  always 
practicable.  It  is  understood  to  be  the  doctrine  of  the  English 
courts,  that  any  partial  owner  of  an  estate  may  separately  recover 
for  the  special  damage  to  his  interest  in  the  land  arising  from  a 
breach  of  the  covenants  (Dart's  Vendors  866 ;  9  Jarman's  Con- 
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Tejancing  404 ;  2  Simons  348  ;  2  B.  &  Ad.  105 ;  1  M.  &  S.  355 ; 
4  li  53 ;  Bawie  on  Covs.  343) ;  just  as  a  lessee  and  a  reversioner 
of  land  may  sue  separately  for  the  injury  to  their  respective  rights 
from  a  trespass  to  the  land.    The  current  of  American  authority, 
go  far  as  the  question  has  arisen,  ,  is  in  an  opposite  direction.  In 
&.  Clair  vs.  Williams^  7  Ohio,  2d  part  111,  and  also  in  TapBcott 
vs.  WUliamSy  10  Ohio  442,  the  distinction  is  taken  between  a  divi- 
sion of  the  land  and  a  division  of  the  estate,  and  while  it  is  said 
that  each  party  may  sue  separately,  in  the  former  case,  it  is  held 
to  be  otherwise  in  the  latter  case.    These  same  views  are  enter, 
tained  in  the  later  case  of  McClare  vs.  Chamhhj  27  Penn.  St.  288. 
The  reasons  for  the  distinction  are  not  perfectly  obvious,  and  the 
role  is  open,  to  a  great  extent,  to  the  same  objections,  in  Mr.  Pres- 
ton's view,  in  case  of  a  division  of  the  land  itself.    However  the 
rule  may  be  ultimately  settled,  there  are  certainly  some  advantages 
in  permitting  separate  actions,  which  may  be  sufficient  to  counter- 
balance any  supposed  inconvenience  to  the  covenantor.  In  White  vs. 
Whitnet/y  3  Met.  87  (before  referred  to),  C.  J.  Shaw  says,  in  sub- 
stance, that  if  two  parties  own  distinct  interests  in  an  estate  de- 
rived from  a  common  grantor,  the  one  as  a  mortgagee,  the  other 
as  a  purchaser  of  the  equity  of  redemption,  both  parties  will  be 
entitled  to  the  benefit  of  the  common  grantor's  covenants  accord- 
ing to  their  respective  interests.    It  is  suggested,  however,  that  in 
case  suit  were  to  be  brought,  before  either  foreclosure  or  redemp- 
tion, there  might  arise  some  question  as  to  the  method  of  pro- 
ceeding. 

4.  Of  the  release  of  covenants,  and  the  effect  thereof. 

This  branch  of  the  subject  includes  two  principles  so  well  estab- 
lished as  to  require  only  a  distinct  statement  of  them.  One  is, 
that  any  owner  of  land  may  discharge  the  covenants  that  run  with 
it,  so  that  such  discharge  shall  be  binding  upon  himself  and  his 
estate.  40  Me.  293;  13  N.  H.  467;  33  Miss.  117;  1  Ba^le  S.  C. 
405;  4  Gush.  504;  19  Wend.  334.  The  other  is,  that  one  who 
parts  with  his  interest  in  land,  is  thereby  divested  of  all  power, 
afterwards,  to  release  covenants  running  with  it,  so  as  to  affect 
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subsequent  owners.  29  Me.  527 ;  12  N.  H.  413 ;  30  Me.  846 ; 
13  Missouri  271 ;  Cro.  Car.  508 ;  13  IredeU  (Law)  198. 

Two  highly  important  inquiries  remain,  which  have  receiyed  lit- 
tle or  no  consideration  from  legal  writers.  The  first  is,  To  what 
extent  does  the  release  by  one  while  owner  of  the  land,  of  core- ' 
nants  still  unbroken,  intercept  the  rights  of  subsequent  owners  ?  . 
It  is  sometjmes  stated  that  a  release  by  the  owner  of  land  totally 
nullifies  the  covenants  for  all  purposes,  and  as  to  all  parties ;  and 
a  dictum  in  Middleman  vs.  Q-oodaUy  1  Cro.  Gar.  508,  is  cited  to 
that  effect.  We  conceive,  however,  that  this  statement  is  open  to 
considerable  qualification.  The  question  has  usually  been  inciden- 
tally presented  in  cases  where  an  owner  of  land  has  sought  to 
make  a  covenantor  competent  to  testify  in  support  of  the  title,  by 
releasing  him  from  his  covenant  liabilities ;  and  the  objection  has 
been  urged,  that  as  the  covenants  run  with  the  land,  the  cove- 
nantor still  remains  liable  to  future  owners,  and  is  therefore  still 
incompetent  as  a  witness.  This  view  seems  to  have  met  with  favor 
in  Abby  vs.  &oodrichy  .8  Day  438,  though  the  decision  was  on  other 
grounds.  In  the  later  case  of  Clarke  vs.  Johnson^  5  Day  378,  the 
whole  court  seems  to  have  been  of  the  opinion  that  the  covenantor 
would  remain  liable  to  future  owners,  after  a  release  by  the  owner 
for  the  time  being ;  still,  a  majority  of  the  court  held  that  it  was 
sufficient  that  the  witness  was  disinterested  when  offered,  notwith- 
standing some  contingent  future  interest ;  but  Baldwin,  J.,  re- 
garded this  continuing  liability  an  insuperable  obstacle  to  the  com- 
petency of  the  witness.  In  Ford  vs.  Wadsworthy  19  Wend.  384, 
under  similar  circumstances,  the  court  held  the  released  covenantor 
to  be  a  competent  witness.  The  court,  Co  wen,  J.,  concedes  the 
continuing  liability  to  future  owners,  and  considers  this  an  argu- 
ment rather  for  than  against  his  competency.  For,  "  supposing 
him  to  testify  with  this  view,  he  would  be  influenced  to  terminate 
his  eventual  liability  by  favoring  the  plaintiff*."  The  same  decision 
was  made  in  Cunningham  vs.  Knight,  1  Basle's  S.  G.  399,  on  the 
'  same  grounds.  The  question  came  up  in  the  same  form  in  Field 
vs.  Snelly  4  Gush.  504.  Here  the  release  was  under  seal,  and  was 
recorded  in  the  registry  of  deeds.    The  court,  Dewey,  J.,  under 
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these  circumstances,  considered  it  unnecessary  to  decide  whether 
the  covenantof  would  remain  responsible  to  future  owners,  becauso 
if  he  did  notj  he  was  certainly  a  competent  witness,  and  if  he  did 
remain  responsible,  then,  afortiorij  as  according  to  the  above  cases, 
was  he  competent.  The  case  of  .LittUfield  vs.  Getchellj  32  Me. 
I  320,  decides  that  the  released  covenantor  is  a  competent  witness, 
and  without  any  discussion,  or  citation  of  authorities,  assumes  that 
a  continuing  liability  to  future  owners  would  be  an  obstacle,  de- 
clares that  this  does  not  exist,  and  farther  asserts,  that  the  registry 
of  deeds  is  not  designed  to  be  used  to  record  releases  of  coye- 
nants.  These  are  the  principal  cases  on  this  subject.  None 
seems  to  have  arisen  between  a  subsequent  purchaser  and  a  party 
released  in  order  to  testify ;  and  the  statutes  of  many  of  the  states 
allowing  interested  parties  to  testify,  render  this  particular  class 
of  cases  somewhat  less  important.  We  apprehend  the  law  in  rela- 
tion to  the  release  of  covenants,  to  be  substantially  as  follows.  An 
owner  of  the  land  may  totally  discharge  covenants  running  with  it. 
For  it  would  be  absurd  to  say  that  a  party  who  has  once  become  a 
covenantor  can  never  terminate  his  liability  by  an  arrangement 
with  those  interested  in  the  covenants. 

If  therefore  a  covenantor,  desiring  to  relieve  himself  from  any 
contingent  liability  on  his  covenants,  obtains,  for  a  valuable  consi- 
deration, a  release  of  the  covenants  from  the  owner  of  the  land, 
we  have  no  doubt  that  this  would  avail  against  a  subsequent  pur- 
chaser. For,  as  is  said  by  Dewey,  J.,  in  Field  vs.  Snelly  "  all 
that  the  second  grantee  takes  is  the  right  to  all  covenants  running 
with  the  land,  that  have  not  been  legally  discharged,  or  become 
ehoBM  in  action  in  the  name  and  right  of  some  previous  grantee." 
Bat  as  covenants  for  title  are  a  valuable  part  of  an  estate,  the 
release  seems  so  far  to  partake  of  the  nature  of  a  conveyance  of 
a  portion  of  the  estate,  that  the  publicity  of  record  ought  to  be 
required  for  the  protection  of  purchasers.  But  when  a  release  is 
not  for  the  Bake  of  any  benefit  to  the  covenantor,  but  for  some 
collateral  purpose,  as  to  qualify  him  as  a  witness  and  there  is  no 
intention  or  design  to  do  anything  beyond  that  specific  purpose, 
especially  when,  as  is  usual,  no  consideration  is  paid,  and  the 
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design  of  the  release  is  as  well,  or  even  better  accomplislied  by 
restricting  the  operation  of  the  release  to  that  specific  design,  we 
feel  confident  that  the  courts  will  sustain  the  claims  of  subsequent 
owners  to  the  benefit  of  the  covenants,  especially  when  there  is 
no  notice  of  the  release.  | 
1  Our  second  inquiry  concerns  the  eflFect  of  a  release  of  the  origi-  i 
nal  covenantor  on  the  rights  of  intermediate  covenantors. 

Suppose  A.  sells  land  to  B.,  B.  sells  to  C,  and  C.  to  D.,  all  with 
warranty,  and  D.  releases  A.  Can  I  afterwards  maintain  an  action 
against  B.  or  C,  for  a  defect  in  the  title  at  the  .time  of  A.'s  con- 
veyance which  has  caused  a  breach  of  the  covenants  ?  or  does  the 
release  of  A.  bar  any  action  for  such  a  cause  7  It  may  be  urged 
that  the  respective  covenantor's  covenants  are  independent  of  each 
other,  and  therefore  a  release  of  one  can  not  affect  another. 
f  But  the  right  of  resort  for  indemnity  to  A.,  by  B.  and  C,  in 
case  they  are  compelled  by  D.  to  satisfy  their  own  covenants, 
seems  to  be  entirely  destroyed,  since  it  tras  founded  solely  on  the 
immediate  liability  of  A.  to  D.  If  the  release  was  for  a  valuable 
consideration,  we  think  there  is  little  doubt  that  it  would  be  held 
to  be  a  full  satisfaction,  at  least  against  the  party  granting  the 
release  for  any  future  breach  for  which  the  released  party  would 
.  have  been  liable.  And  in  any  case,  it  would  seem  very  analogous 
to  the  rule  which  exonerates  sureties  when  the  creditor  abandons 
securities  from  the  principal  debtor,  to  hold  that  the  release  of  a 
remote  grantor  is  a  relinqutshment  of  all  right  of  action,  for 
defects  existing  at  the  .time  of  such  grantor's  conveyance.  The 
court  intimates  in  Cunningham  vs.  Knight^  1  Basle  S.  C.  899," 
that  this  would  be  the  case,  but  there  is  no  further  authority  on 
the  question. 

5.  Of  the  effect  of  equities  between  the  original  covenanting 
parties. 

Chief  Justice  Lumpkin,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Martin  vs.  Garden^  24  Geo.  537,  which  concerned 
covenants  for  titles,  says,  «  The  result  of  a  careful  examination 
of  authorities  establishes  that  subsequent  purchasers  are  affected 
by  equities  between  previous  parties."   None  of  the  cases,  how- 
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ever,  are  given  vrhich  were  subjected  to  the  "  careful  examina- 
tion^'' and  the  context  makes  it  very  evident  that  the  learned 
judge  had  in  mind  an  entirely  different  class  of  cases  than  those 
relating  to  prior  equities.  Besides,  McDonald,  J.,  dissented  from 
this  opinion  in  a  forcible  discussion  of  the  question,  and  fully  con- 
firmed his  views  by  authorities.  It  appears  to  be  fully  settled  by 
many  adjudications,  especially  those  in  Alexander  vs.  ScTireiher^ 
13  Missouri  271 ;  Suydam  vs.  Jones^  10  Wend.  180 ;  Kellogg  vs. 
yfood^  4  Paige  678 ;  and  Brown  vs.  Staples^  28  Me.  497,  that  a 
subsequent  purchaser  without  notice  is  wholly  exempt  from  any 
equitable  agreements  between  the  original  parties  not  to  enforce 
the  covenants,  or  in  any  way  to  modify  or  restrict  their  effect. 
And  it  is  even  questionable  whether  he  is  affected  by  mere  notice 
of  an  equity  which  does  not  appear  on  the  instrument  containing 
the  covenants,  without  something  to  indicate  an  intention  or  ex- 
pectation on  his  part  to  be  bound  by  the  equity. 

III.  Which  of  the  covenants  for  title  run  with  the  land. 

Having  completed  the  general  survey  of  the  principles  and  rules 
that  regulate  covenants  for  title  in  running  with  the  land,  it  remains 
to  consider  to  what  particular  covenants  for  title  these  principles  and 
roles  are  applicable. 

The  covenants  some  or  all  of  which  are  ordinarily  inserted  in 
conveyances  of  land,  are  as  follows — 1.  For  seisin.  2.  For  right 
to  convey.  3.  Against  incumbrances.  4.  For  quiet  enjoyment. 
5.  For  farther  assurance  (most  common  in  England).  6.  Of  war- 
ranty (especially  in  this  country).  All  of  these,  in  theory,  run  with 
the  land  until  broken.  In  England  and  some  of  the  states,  they 
do  all,  in  fact  J  run  with  the  land;  but  in  many  of  the  states,  only 
the  covenants  for  quiet  enjoyment  and  of  warranty  have  practically 
this  capacity ;  the  others,  which  are  commonly  called  covenants  in 
proBsenti,  that  is,  covenants  for  the  present  existence  of  certain 
facts,  are  said  to  suffer  an  instantaneous  breach,  by  the  non-existence 
of  those  facts,  and  thus  to  become  disabled  to  run  with  the  land. 
The  following  discussion  will  be  confined  mainly  to  the  disputed 
covenants,  and  as  the  same  considerations  are  generally  alike  appli- 
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cable  to  them  all,  it  will  save  repetition,  to  consider  them  all  inclttded, 
except  when  otherwise  stated. 

The  English  rule  was  first  settled  in  the  two  cases  of  Kingdon 
vs.  NotiU,  1  Maule  and  Selw.  355 ;  4  Ed.  63.  In  the  first  of  these 
cases,  the  plaintiff  declared  as  executrix,  on  a  breach  of  the  cove- 
nant for  seisin,  entered  into  with  the  plaintiff's  testator ;  but  it 
being  shown  that  the  only  breach  accruing  in  the  testator's  lifetime 
was  the  mere  non-existence  of  seisin  in  the  covenantor,  from  which 
the  estate  had  sustained  no  real  injury  prior  to  the  testator's  death, 
judgment  was  rendered  for  the  defendant.  But  when  the  plaintiff 
afterwards  declared  as  devisee  of  the  covenantee,  and  proved  a 
substantial  injury  to  the  estate,  caused  by  the  defect  of , title  since 
the  death  of  the  covenantee,  and  the  objection  was  raised,  that 
there  had  been  an  instantaneous  breach,  and  consequently  a  per- 
sonal right  of  action  in  the  covenantee  in  his  lifetime,  which  could 
not  be  assigned,  it  was  held  that  although,  according  to  the  letter, 
there  was  a  breach  in  the  testator's  lifetime,"  yet  "  according  to 
the  spirit,  the  substantial  breach  is  in  the  time  of  the  devisee." 
And  it  is  said  that  so  long  as  the  defendant  has  not  a  good  title, 
there  is  a  continuing  breach,  as  of  a  covenant  to  do  a  thing  totiee 
quotieSy  as  the  exigency  of  the  case  may- require. 

It  must  not  be  inferred,  as  some  dicta  in  the  cases  might 'indicate, 
that,  covenants  will  run  with  the  land  even  after  they  are  once 
totally  broken.  This  idea  is  positively  negatived  by  later  cases.  2 
C,  M.  &  R.  588 ;  12  M.  &  W.  718 ;  7  Com.  B.  310.  The  English 
rule  has  been  enforced  in  Indiana  (5  Blackf.  232 ;  5  Ind.  393 ;  17 
Ind.  674),  Ohio  (3  Ohio  216;  10  Id.  327;  17  Id.  60),  and  Missouri 
(23  Missouri  162;  Id.  179). 

In  Maine,  where  the  contrary  doctrine  had  become  established 
by  precedent  (Rev. .  St.  of  Me.  1841,  ch.  115),  the  English  rule 
was  adopted  by  statute.  But  a  majority  of  the  states  still  adhere 
to  the  doctrine  of  an  instantaneous  breach,  and  a  consequent  right 
of  action  which  arrests  the  covenants  from  running  with  the  land. 
In  Massachusetts,  the  English  rule  seems  to  have  been,  formerly, 
practically  applied  to  the  covenant  against  incumbrances  (9  Mass. 
143 ;  10  Id.  313 ;  17  Id.  588) ;  but  the  opposite  rule  now  applies 
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h  this  equally  with  the  covenants  for  seisin  and  right  to  convey. 
8  Pick.  649 ;  18  Id.  827 ;  22  Id.  494 ;  8  Met.  894  ;  6  Cush.  128 ; 
6  Gray  424. 

It  is  proper  to  remark  here,  that  it  is  held  that  the  covenant 
against  incumbrances  may  be  made  to  run  with  the  land  by  joining 
it  with  a  covenant  for  quiet  enjoyment ;  the  grantor  covenanting 
that  the  grantee  and  his  assigns  shall  quietly  enjoy,  and  that  free 
from  all  tneumbrances."  Gilbert's  Eq.  Beps.  7,  notes ;  16  Me.  281 ; 
17  Ohio  74 ;  2  Spears  652;  8  Johns.  153 ;  9  Rich.  (Law)  877 ;  8 
Zabr.  273. 

The  American  rule  was  adopted  in  New  York  in  the  case  of 
Greenly  vs.  WUcoXy  2  Johns.  1,  prior  to  the  English  decisions  in 
Kingdon  vs.  Nettle^  but  against  a  strong  and  elaborate  dissenting 
opinion  by  Mr.  Justice  Livingston.  Although  this  decision  has 
since  been  followed  in  several  cases,  it  is  doubtful,  for  reasons  which 
"we  shall  shortly  notice,  whether  it  is  now  the  law  of  that  state. 
There  are  many  authorities  in  the  different  states  for  the  American 
rule  which  our  limits  forbid  reviewing  (1  Aiken  233 ;  2  Vt.  327  ; 
5  Conn.  497 ;  6  Id.  249 ;  2  Mass.  465  J  16  Pick.  68 ;  22  Id.  490; 
3  Met.  390;  4  Johns.  72;  6  Cowen  128;  21  Wend.  120;  1  Pen- 
nington 407;  6  Halst.  20;  7  Id.  261;  8  Zabr.  270;  8  Dev.  80; 
S  Id.  200,  and  tnany  other  cases) ;  the  grounds  of  them  all  are 
naturally,  substantially  the  same.  Before  noticing  them  more  in 
detail,  we  would  offer  three  general  considerations,  which  seem 
entitled  to  considerable  weight. 

Firtt.  The  covenants  for  title  were  introduced  for  a  most  useful 
purpose. 

It  is  the  office  of  judicial  tribunals  to  shape  them  by  practical 
rules,  but  suited  to  effect  that  purpose.  One  of  the  most  valuable 
features  of  these  covenants  is  their  capacity  to  run  with  the  land, 
and  the  only  objections  which  can  prevent  them  from  so  doing  are 
purely  technical,  as  is  conceded  by  those  who  often  reluctantly  feel 
compelled  to  admit  the  validity  of  these  objections.  4  Kent.  557. 
We  do  not  claim  that  the  rules  which  govern  covenants  for  title 
should  have  no  regard  to  technicalities,  but  it  would  seem  that  the 
law  having  recognised  these  as  the  instrumentalities  for  effecting 
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certain  valuable  and  beneficial  results,  must  exempt  them  from 
mere  technical  hindrances,  $o  far  as  is  necessary  to  enable  them  to 
accomplish  these  results,  ' 

Second^  It  was  manifestly  the  original  expectation  that  all  the 
covenants  would  run  with  the  land.  The  phraseology  of  them 
'  would  seem  to  be  conclusive  evidence  of  this.  But  this  opinion  is 
most  strongly  confirmed,  when  it  is  considered  that  they  were  sub- 
stituted for  the  ancient  warranty,  which  was  pre-eminently  a  cove- 
nant real,  and  ran  with  the  land.  It  was  never  designed  that  the 
modern  covenants  should  dispense  with  any  valuable  feature  of  the 
old  method  of  securing  titles,  but  only  that  they  should  omit  cum- 
bersome and  objectionable  qualities,  and  afford  a  more  sure  and 
satisfactory  remedy.  If  it  had  been  anticipated  that  the  important 
covenants  of  seisin,  right  to  convey,  and  against  incumbrances, 
were  to  be  beneficial  only  to  the  immediate  covenantee,  it  is  doubtful 
whether  they  would  ever  have  been  introduced;  at  least,  their 
value  would  never  have  been  so  highly  estimated. 

Third.  Whatever  merit  the  American  rule  may  possess,  it  is 
certain  that  the  rule  itself  owes  its  prevalence,  to  a  very  great 
extent,  to  a  misconception  of  two  early  cases.  Lewis'xs.  Midge j 
Cro.  Eliz.  863,  and  Laci/  vs.  Levington^  2  Levinz  26,  1  Yentris 
175 ;  which  have  often  been  regarded  as  conclusive  in  favor  of  the 
American  rule,  were  not  considered  in  conflict  with  Kingdon  vs. 
Nottle,  And  Mr.  Rawle  has  in  a  very  satisfactory  manner  shown 
that  they  do  not  support  the  position  for  which  their"^  authority  is 
relied  upon,  and  that  they  both  decide  «no  more  than  that  after  a 
total  breach,  the  covenant  becomes  a  chose  in  action,  and  therefore 
incapable  of  transmission  or  descent."  Bawle  on  Covs.  848. 

We  proceed  to  examine  briefly  the  several  specific  grounds  on 
which  the  different  rules  are  advocated,  and  also  the  objections  to 
them.  The  general  ground  of  the  American  rule  has  been  already 
stated ;  the  particular  forms  in  which  this  ground  is  developed  in 
the  different  cases  are  chiefly  these : — 

1.  That  if  the  covenantor  is  not  seised,  or  has  no  right  to  convey, 
no  land  passes  as  an  estate  or  substratum  to  support  the  covenants. 
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2.  That  the  covenants  are  in  terms  inprmenti^  and  not  a  security 
against  future  injuries. 

3.  That  the  non-existence  of  the  facts  covenanted  for,  is  a  breach 
for  which  there  can  be  but  a  single  right  of  action ;  that  the  m- 
mdiate  covenantee  has  that  rights  and  therefore  the  assignee  can- 
%ot  have  it.  The  grounds  on  which  the  English  rule  is  urged  are, 
1.  That  the  non-existence  of  the  facts  covenanted  for  is,  at  most, 
only  .a  nominal  breach,  and  that  the  right  to  recover  damages 
belongs  only  to  him  who  suffers  actual  injury,  even  though  he  is 
an  assignee.  2.  That  although  there  is  an  immediate  breach,  this 
breach  is  continuing  until  actual  loss  results  from  it. 

The  first  ground  for  the  American  rule  does  not  apply  to  the 
covenant  against  incumbrances,  but  it  applies  with  the  same  force 
to  the  covenant  for  quiet  enjoyment  and  of  warranty,  and  has  been 
already  sufficiently  disposed  of.  Ante  207,  et  seq. 

The  second  gr<mnd  seems  entitled  to  very  little  weight.  The 
fact  that  the  covenants  are  expressed  in  the  present  tense  does  not 
make  them  any  the  less  prospective  in  substance.  On  this  point, 
the  views  of  Livingston,  J.,  in  Greenly  vs.  Wilcox^  2  Johnson  46, 
already  alluded  to  (ante  198)  deserve  consideration.  He  then 
founded  the  ability  of  the  covenant  for  seisin  to  run  with  the  land,  • 
on  the  words  of  the  contract,  by  which  the  covenants  passed  to 
every  grantee  ad  infinitum.  As  has  been  shown,  words  descriptive 
of  future  owners  cannot  of  themselves  impart  to  covenants  a 
capacity  to  run  with  the  land ;  but  they  may  assist  to  interpret 
the  nature  of  the  covenant,  a^id  thus  remove  technical  difficulties. 
Taken  as  a  whole,  the  covenants  in  question  are  an  engagement  to 
indemnify  any  one  who  suffers  by  a  breach  of  them. 

The  chief  difficulty  arises  on  the  third  ground  of  the  American 
rale,  which  is  directly  opposed  to  the  first  ground  of  the  English 
rule.  According  to  the  former^  there  is  an  immediate  right  of 
action  in  the  covenantee,  so  complete,  that  an  assignee  can  maintain 
no  action,  although  he  suffers  an  actual  injury.  It  would  seem  to 
follow  from  the  latter,  that  there  can  never  be  a  recovery  of  sub- 
stantial damages,  until  some  injury  occurs  beyond  the  simple  non- 
existence of  the  facts  covenanted  for. 
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It  is  manifest  that  either  rale  must  occasion  many  cases  of 
hardship.  Ordinarily,  when  the  title  to  an  estate  is  discovered  to 
be  invalid,,  this  puts  a  stop  to  any  farther  .alienation  of  it;  bat 
freqaently  a  defect  lies  concealed  and  anknown,  until  at  length  it 
causes  a  loss  to  one  who  may  be  removed  by  many  intermediate 
conveyances  from  the  original  grantee.  If  in  such  a  case  the 
original  deed  did  not  contain  the  covenants  admitted  to  run  with 
the  land,  or  if  the  breach  could  not  be  included  under  those  cove- 
nants, the  last  grantee  would  be  left  wholly  without  remedy  against 
the  jSrst  grantor.  This  hardship  is  much  more  aggravated  when 
each  grantor  covenants  only  against  his  own  acts.  A  most  cogent 
argument  against  the  American  rule,  is,  that  if  the  right  of  action 
becomes  instantaneously  complete,  as  soon  as  the  covenants  are 
made,  it  must  follow  that  the  statute  of  limitations  begins  forthwith 
to  run  against  the  claim,  which  may  thereby  be  extinguished  long 
before  its  very  existence  is  known.  On  the  other  hand,  if  a  mere 
nominal  or  technical  breach,  as  it  is  called,  confers  no  right  of 
action,  a  purchaser  who  finds  the  title  to  the  land  to  be  worthless 
on  account  of  some  latent  defect  which  has  caused,  as  yet,  no  active 
injury,  is  compelled  to  stand  by,  and  forego  securing  indemnity 
until  the  covenantor  may  become  irresponsible ;  and  if,  as  some  of 
the  authorities  intimate,  the  covenantee  may,  on  such  a  breach, 
recover  nominal  damages,  this  is  certainly  a  very  inadequate  com- 
pensation for  a  worthless  title.  It  is  too  obvious  to  need  argument 
that  the  equitable  rule  on  this  subject  would  be  one  which  would, 
first,  give  a  right  of  immediate  action  for  the  recovery  of  plenary 
damages  to  the  covenantee,  as  soon  as  the  want  of  title  is  detected, 
without  awaiting  farther  injury  (this  recovery  amounting  to  a 
rescission  of  the  contract  of  sale),  (Rawle  on  Covenants,  p.  75,  et 
seq,  and  ct^es  cited) ;  and,  second,  vest  the  whole  right  of  action  in 
the  assignee,  in  case  the  defect  is  not  discovered,  or  if  no  suit  has 
been  brought  prior  to  the  assignment.  The  problem  consists  in 
'  reconciling  the  two  parts  of  the  rule,  although  the  obstacle  is  only 
technical,  so  that  the  covenantee^  or  the  assigneey  may  have  the 
right  of  action  for  the  same  breach.  Lord  Ellenborough,  in 
Kingdon  vs.  Nottle,  gave  the  assignee  the  right  of  action  through 
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tb  idea  of  a  coBtinning  breach.  It  must  be  admitted  that  tbifl 
idea  of  a  continning  breach  is  open  to  objection^  and  we  conceiye 
tbt  the  unsatisfactory  natnre  of  this  reason  has  sometimes  occa- 
sioned the  rejection  of  the  mle  which  it  was  designed  to  support. 
We  would  suggest  whether  the  following  view,  though  new,  and 
probably  .not  entirely  unobjectionable,  is  not  more  satisfactory.  ^ 
liie  non-existence  of  the  facts  covenanted  for,  may  of  itself  become  % 
a  serious  injury  to  the  estate  (as,  by  preventing  its  sale),  and  ought 
without  anything  more,  to  be  a  good  foundation  for  an  action  on 
the  eoyenants,  if  the  covenantor  choose  so  to  regard  it. 

But,  if  the  covenantor  remains  ignorant  of  the  defect  until  the 
land  is  assigned ;  or  if,  knowing  it,  he  elects  not  to  treat  it  as  a 
breach  of  the  covenants  (perhaps  expecting  that  the  defect  will 
be  removed  before  causing  any  positive  injury),  and  under  thes^ 
circumstances  assigns  the  land,  it  is  reasonable  to  consider  the 
assignee  as  fully  invented  with  all  right  in  the  covenants,  as  the 
eoTenantor  was  before  assignment.  Stated  more  briefly,  our  view 
is,  that  a  technical  breach  may  become  a  substantial  one,  by  being 
treated  as  such.  And  this  view  seems  to  have  analogies  in  the  law, 
for  example,  as  the  owner  of  the  land  may  in  many  cases  elect  to 
treat  one  who  wrongfully  enters  it,  either  as  a  trespasser,  or  a 
tenant  at  sufferance,  or,  as  in  many  cases  it  is  optional  with  one 
party  to  a  contract,  to  treat  it  as  broken,  or  as  remaining  in  force. 
Bat  whether  this  or  any  other  view  is  sufficient  to  surmount  all 
technical  scruples,  it  is  certain  that  the  rule  proposed  (which  is  the 
English  rule  slightly  modified)  is  the  only  adequate  one  for  the 
protection  of  purchasers ;  and  if  courts  cannot  consistently  adopt 
it,  it  is  a  proper  subject  for  legislative  action.  The  matter  is  reg- 
ulated in  Maine,  by  statute,  substantially  on  this  basis. 

Since  the  fundamental  reason  for  the  American  rule,  is  the  non- 
assignability of  choses  in  action,  it  would  seem  that  where  this 
doctrine  does  not  exist,  the  rule  itself  must  be  abandoned,  and  a 
conyeyance  of  the  land  treated  as  an  assignment  of  all  rights  of 
action  on  the  covenants.  There  is  an  intimation  to  this  effect  by 
the  court  in  Redwine  vs.  Brownj  10  Geo.  811,  and  in  New  York, 
the  very  recent  case  of  Calby  vs.  Oiffdodj  29  Barb.  889,  under  the 
Vol.  XI.-.18 
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code  which  permits  the  assignment  of  choses  in  action  (Yoorhies* 
N.  Y.  Code  p.  76),  appears  to  recognise  fully  the  capacity  of  all 
the  covenants,  indiscriminately,  to  rnn  with  the  land. 

Most  of  the  courts  which  have  felt  restrained  from  adopting  the 
English  rule  would,  perhaps  be  prepared  to  entertain  a  suit  in  the 
name  of  the  original  covenantor,  for  the  benefit  of  the  injured 
party.  8  Humphreys  654 ;  10  Mo.  467  ;  19  Id.  71 ;  3  Met.  467 ; 
8  Grattan  407.  This  method,  though  circuitous  and  often  inade- 
quate, may  undoubtedly  prevent  many  instances  of  hardship.  In 
actions  of  this  kind  on  the  covenant  against  incumbrances,  some 
di£Sculty  may  arise  as  to  the  proper  form  of  the  pleadings.  Bawle 
on  Covs.  378. 

But  the  only  natural  and  satisfactory  view  seems  to  be  to  regard 
the  covenants  for  title  as  a  single  system  for  the  protection  of 
the  title  to  land,  so  long  as  their  protection  can  legitimately  be 
required;  and  each  individual  covenant  as  a  special  safeguard 
against  certain  particular  ways  in  which  the  integrity  of  the  title 
may  be  attacked.  Upon  this  view,  all  of  the  covenants  for  title 
ought  manifestly  to  run  with  the  land.  T.  A.  H. 


RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Hlinoi», — November  Term^  1862. 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS  ex  Tel.  MELVILLE  W.  FULLEB 
V8.  L.  P.  BILLIARD  et  uL 

In  proceedings  by  mandamus^  it  is  not  indispensable  that  the  petition  should  state 
that  the  relator  is  without  any  other  adequate  and  sufficient  remedy.  If  that 
appear  to  the  Court  to  be  the  fact,  the  alternative  writ  will  not  be  quashed. 

The  House  of  Representatiyes,  in  a  State  Legislature,  have  no  such  jurisdiction 
OTer  the  counting  of  the  Totes  for  members  as  will  oust  the  jurisdiction  of  the 
common  law  Courts  in  proceedings  by  tnandamut  against  the  canyassers.  The 
member  elected  has  a  right  to  receive  the  certificate  of  election,  and  if  it  is 
refused  him,  and  given  to  another,  he  may  call  upon  the  Courts  for  redress,  by 
mandamus. 

Its  sole  purpose  is  to  procure  the  requisite  evidence  to  present  to  the  Ilouse  of  a 
prima' facie  right  to  a  seat  in  it,  independent  wholly  of  the  question  of  qualifica- 
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tioD.  And  the  only  means  by  which  this  can  be  obtained  is  by  the  compulsory 
writ  of  mandamus. 

Tills  is  not  the  case  where  one  person  desires  to  be  placed  in  an  office  now  filled  by 
another,  for  in  such  cases  mandamus  will  not  lie.  It  is  more  analogous  to  a 
demand  for  the  books  and  papers  belonging  to  an  office,  or  for  the  insignia  of 
offiee,  for  which  this  is  the  proper  remedy. 

The  office  of  canvassers  is  merely  ministerial,  and  as  such  will  be  controlled  by  the 
Court  under  this  process.  They  are  required  by  statute  to  count  all  the  votes 
formally  certified  toHhem.  And  the  fact  that  some  of  the  judges  of  elections 
do  not  appear  to  have  been  properly  sworn,  is  no  objection  to  the  validity  of 
their  returns.    The  certificate  of  an  officer  de  facto  is  all  that  is  required. 

And  if  any  informality  had  really  occurred,  it  might  have  been  corrected  before  the 
canvassers,  and  should  not  have  been  allowed  tQ  operate  to  disfranchise  the 
Toters. 

Petition  for  mandamus.    The  facts  of  the  case  are  stated  in  the 
opinion  of  the  Court. 

W,  C.  Gaudy  and  the  relator  in  person,  for  the  relator. 

U.  F.  Linder^  J.      King^  and  Davis,  for  the  defendants. 

Breese,  J. — ^The  petition  in  this  case  sets  forth  and  shows  that 
•  at  an  election  held  on  the  4th  day  of  November,  1862,  for  members 
of  the  General  Assembly,  and  other  officers,  in  the  county  of  Cook, 
the  relator,  with  others,  was  a  candidate  for  representative  in  the 
sixtieth  representative  district,  and  was  eligible  to  the  office ;  that, 
at  the  election,  thirty-four  hundred  and  twenty-nine  votes  were  cast 
for  the  relator,  thirty-four  hundred  and  twelve  votes  were  cast  for 
George  H.  Gage,  thirty-three  hundred  and  eighty-five  votes  were 
cast  for  Michael  Brand,  and  thirty-three»hundred  and  seventy-seven 
votes  for  John  Lyle  King,  as  shown  by  the  poll-books,  and  by  the 
certificates  returned  by  the  judges  and  inspectors  of  the  election  to 
the  office  of  the  clerk  of  the  County  Court  of  Cook  county,  provided 
all  the  votes  shown  by  the  poll-books  and  certificates  to  have  been 
cast  for  these  candidates  should  be  counted.  It  further  shows, 
after  all  the  returns  from  the  different  towns,  precincts,  and  wards 
in  the  county  of  Cook  had  been  received  by  the  clerk,  on  the  8th 
day  of  November,  1862,  the  clerk,  L.  P.  Hilliard,  called  to  his 
assistance  J.  B.  Bradwell  and  L.  H.  Davis,  two  justices  of  the  peace 
of  the  county,  and  proceeded  to  open  the  returns  and  make  abstracts 
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of  the  votes  cast  for  the  different  officers  voted  for  at  that  election, 
and,  in  the  performance  of  this  duty,  the  clerk,  with  the  assistance 
of  these  justices  of  the  peace,  opened  the  returns  of  the  second 
precinct  of  the  fourth  ward  in  the  city  of  Chicago,  a  legally  esta- 
blished voting  precinct  in  the  sixtieth  representative  district,  which 
was  found  in  all  respects  to  be  in  compliance  with  the  statute  of 
this  State,  except  that  the  affidavits  of  two  of  the.  judges,  and  of  the 
two  clerks  who  acted  in  the  precinct  and  made  the  returns,  and 
which  werci  prefixed  to  the  poll-books,  did  not  have  the  signature 
of  the  officers  who  administered  the  oaths  attached  to  the  several 
jurats;  that  one  of  the  judges,  John  Leib,  had  been  duly  sworn 
before  the  clerk  of  the  County  Court,  and  his  affidavit  was  in  all 
respects  regular ;  that  Leib  appeared  before  the  board  of  canvassers, 
and  offered  to  prove  that  the  other  judges  and  the  clerks  had  been 
duly  sworn  by  him  after  he  had  been  sworn,  and  before  they 
entered  on  the  performance  of  their  duties,  and  asked  leave  to  put 
his  name  to  the  jurats,  but  the  majority  of  the  board  refused  to 
allow  the  proof  to  be  made,  or  to  permit  Leib  to  sign  his  name  to 
the  several  jurats,  and  refused  to  count  the  votes  so  shown  by  the 
poll-books  and  returns  to  have  been  cast  in  th^t  precinct,  for  the 
only  reason  that  the  several  jurats  did  not  have  the  signature  of 
the  officer  who  administered  the  oath  to  the  judges  an4  clerks. 

It  shows  th^t  the  returns  from  this  precinct  foot  up  one  hundred 
and  eighty-one  votes  for  relator,  and  the  same  number  for  Brand, 
and  fifty-nine  votes  each  for  Gage  and  King,  for  representatives, 
and  that  the  rejection  of  these  votes  will  deprive  the  relator  of  a 
certificate  of  election,  and  award  it  to  King.  The  relator  states  he 
was  present  before  the  board  when  these  returns  were  canvassed, 
and  insisted  that  the  votes  appearing  therein  as  having  been  cast 
should,  be  counted  and  entered  in  the  abstract,  which  was  refused 
by  the  majority  of  the  board.  That  if  the  votes  of  that  precinct 
are  received  and  counted,  he  will  be  entitled  to*  a  certificate  of 
election,  and  he  has  demanded  of  the  county  clerk  such  certificate, 
which  he  refuses  to  grant,  because  of  the  rejection  of  these  returns, 
and  for  no  other  reason,  the  effect  of  which  will  be  to  give  to  King 
a  greater  nomber  of  VQtes.    The  prayer  of  the  petition  is  for  an 
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ahernative  writ  of  mandamus  against  the  clerk  and  the  two  justices 
of  the  peace,  to  show  cause  why  a  peremptory  mandamui  should 
not  be  awarded  requiring  them  to  count  the  rotes  cast  in  this  pre- 
cinct, and  enter  the  votes  so  cast  in  the  abstracts  of  votes,  and 
against  the  clerk,  requiring  him  to  show  cause  why  such  writ  should 
not  issue  to*  compel  him  to  certify  the  election  of  the  relator  as  a 
lepresentative  in  the  General  Assembly  for  the  sixtieth  representa- 
tiTe  district. 

To  this  alternative  writ  the  clerk,  Hilliard,  returns  on  oath  that 
he  did,  as  clerk  of  the  County  Court  of  Cook  county,  on  the  day 
stated  in  the  petition,  call  to  his  assistance  Bradwell  and  Davis, 
justices  of  the  peace  of  Cook  county,  and  proceeded  to  canvass  the 
rotes  as  stated  in  the  petition,  and  made  abstracts  of  the  votes,  as 
shown  by  the  relator,  except  that  the  affidavit  of  Leib  was  not 
offered  to  the  board  until  a  majority  of  the  board  had  decided  to 
throw  out  this  poll-book,  and,  having  canvassed  all  the  returns  pre* 
seated  to  the  board,  thereupon  the  board  dissolved ;  and  he  further 
states,  that,  on  the  10th  day  of  November,  John  Lyle  King  de- 
manded a  certificate  of  his  election,  which,  as  clerk,  he  made  out 
and  signed,  and  affixed  the  seal  of  his  office  thereto,  and  delivered 
it  to  said  King,  it  bearing  date  November  10th,  1862,  which  is  the 
tme  date. 

Davis,  on  his  oath,  states  in  his  return  that  he  was  called  on  to 
aid  in  canvassing  the  votes  as  alleged  in  the  petition ;  that  he  met 
irith  the  clerk  and  Bradwell,  and  proceeded  to  canvass  the  returns ; 
that  when  the  pretended  poll-book  of  the  second  precinct  of  the 
fourth  ward  was  presented,  Bradwell  looked  at  it,  examined  it,  and 
pronounced  it  irregular  and  informal,  and  suggested  to  affiant  that 
it  must  be  thrown  out,  to  which  affiant  agreed,  and,  the  clerk  con- 
corring,  the  board  decided  to  throw  out  that  poll-book  and  returns ; 
that  subsequently  the  attention  of  the  board  was  called  to  this  poll- 
book,  and  arguments  of  counsel  heard  for  and  against  throwing  out 
these  returns,  and  the  affidavit  of  Leib  was  offered  to  complete  the 
retoms,  and  upon  due  consideration,  and  the  exercise  of  sound  dis- 
cretion, the  majority  of  the  board  decided  to  throw  out  this  poll- 
book  and  return,  and  proceeded  to  canvass  the  remainder  of  the 
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returns  and  declare  the  result.  That  on  Monday  morning,  the 
10th,  he  called  at  the  clerk's  office,  and,  after  examining  the  re- 
turns as  made  out  hy  the  board,  he  signed  them,  and  thereupon  the 
board  was  dissolved. 

Bradwell,  on  oath,  answers,  admitting  the  statements  in  the  peti- 
tion to  be  true,  and  further  says  that  at  the  time  of  counting  the 
votes  he  considered  the  action  of  the  majority  of  the  board  of  can- 
vassers wrong,  and  entered  his  protest  against  it;  that  he  was 
always  willing  to  have  these  votes  counted.  He  further  states 
that  no  certificate  of  election  had  issued  to  King  until  after  the 
clerk  was  served  with  a  notice  by  relator  of  this  application  for  a 
writ  of  mandamus. 

The  exhibits  attached  to  the  petition  show  the  oath  taken  by 
Leib,  as  one  of  the  judges  of  the  election,  before  the  clerk  of  the 
County  Court,  which  is  in  the  form  prescribed  by  the  statute,  and 
also  the  same  form  of  oath  alleged  to  have  been  taken  by  the 
other  judges  and  clerks  of  the  election,  the  jurats  not  being  signed 
by  the  judge  who  administered  the  oath. 

On  the  coming  in  of  these  returns  the  defendants,  Hilliard  and 
Davis,  entered  their  motion  to  quash  the  alternative  writ  of  manda- 
mus for  the  reasons :  First.  Because  the  writ  is  returnable  on  tBe 
14th  of  November,  1862,  and  the  parties  to  be  affected  by  it  have 
not  had  ten  days'  notice  previous  thereto,  and  have  not  the*  oppor- 
tunity on  this  writ  of  contesting  the  same  for  want  of  time. 
Second.  Because  the  petition  and  writ  do  not  show  that  the  relator 
is  entitled  to  the  relief  sought,  and  the  matters  contained  in  the 
writ  are  insufficient  in  law.  Third.  Because  defendants  are  not 
required  by  law  to  reassemble  and  count  the  votes  in  question. 
Fourth.  Because  it  does  not  appear  that  the  relator  has  no  other 
specific  legal  remedy.  Fifth.  For  want  of  jurisdiction  in  this  Coart, 
the  House  of  Representatives  alone  having  cognisance  of  the  mat- 
ter. Sixth.  Because  the  return  shows  that  the  county  clerk  has, 
prior  to  the  issuing  of  the  writ,  issued  a  certificate  of  election  in 
conformity  with  the  vote  declared ;  and  because  the  petition  and 
writ  are  otherwise  informal  and  defective. 

Upon  the  first  point  the  statute  regulating  this  writ  (Scate*B 
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Comp.  223)  does  not  require  a  notice  of  ten  days,  or  any  other 
specified  number  of  days,  but  gives  the  Court  power  to  allow  such 
convenient  time  to  make  return,  plead,  reply,  rejoin,  or  demur,  as 
to  the  Court  shall  seem  just  and  reasonable.  By  rule  thirty-seven 
of  this  Court,  ten  days'  previous  notice  of  the  application  is  re- 
quisite, unless  the  Court,  for  special  reasons,  shall  otherwise  direct. 
The  longest  time  was  allowed  in  this  case  which  could  be  given 
within  the  term  of  this  Court,  though  no  special  reasons  were 
formally  assigned  for  abridging  the  time.  The  fact  that  this  Court, 
sits  but  a  few  days  in  the  first  grand  division,  is  a  sufficient  reason 
for  dispensing  with  the  notice  of  ten  days.  The  term  does  not 
Qsaally  consume  one-half  that  time.  A  formal  and  full  return 
having  been  made  to  the  alternative  writ,  affords  ponclusive  evi- 
dence that  the  time  allowed  was  ample. 

The  second  ground  is,  in  effect,  a  demurrer  to  the  petition.  No 
cames  of  demurrer  are  set  forth,  and  we  cannot  discover  any.  The 
alternative  writ  stands  as  a  declaration  in  an  ordinary  action,  and 
is  sufficient  if  it  contains  all  the  facts  necessary  to  call  into  action 
the  power  of  this  Court.  All  material  facts  are  fully  set  forth,  so 
that  they  may  be  admitted  or  traversed.  They  are  by  the  demurrer 
^admitted  to  be  true. 

The  only  question  is,  what  is  the  law  on  the  admitted  facts.  The 
thir  J  ground  may  possibly  be  well  taken,  but  constitutes  no  bar  to 
the  application.  There  is  no  necessity  for  reassembling  the  board 
of  canvassers,  for  the  return  does  not  deny  that  the  relator  is  enti- 
tled to  the  certificate  if  the  votes  of  this  precinct  are  counted.  It 
is  admitted  they  make  up  the  majority  of  votes  in  favor  of  the 
relator,  so  that  nothing  remains  but  for  the  clerk  to  issue  the 
certificate. 

As  to  the  fourth  and  fifth  grounds  of  objection,  the  petition  does 
not  allege,  in  terms,  that  the  relator  has  no  other  specific  legal 
remedy,  but,  from  the  nature  of  the  case,  it  is  apparent  he  has 
none.  He  seeks  to  obtain  the  evidence  of  his  election  as  a  repre- 
sentative in  the  General  Assembly — to  obtain  a  specific  thing 
which  cannot  be  obtained  through  any  other  legal  process.  The 
House  of  Representatives  cannot  give  it  to  him,  though  that  body 
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may  oust  bixn,  even  when  poaaessed  of  the  certificate,  for  causes 
dehors.   His  remedy  does  not  lie  in  the  power  of  the  House  in  this 
respect.    It  is  preliminary  to  any  action  of  that  body,  and  over  i 
which  it  has  no  power,  or  control,  or  jurisdiction.   It  is  a  demand 
upon  a  ministerial  officer  to  perform  a  duty,  enjoined  by  law,  for , 
which  all  other  legal  process  is  wholly  inadequate.    The  House  of  . 
Representatives  has  no  cognisance  whatever  of  this  matter.  That 
body  can  only  take  cognisance  of  the  case  when  the  certificate  is 
presented,  and  a  seat  claimed  in  virtue  of  it. 

Upon  the  remaining  ground  of  objection,  that  the  county  clerk 
had  issued  a  certificate  of  election  to  another  party,  prior  to  the 
issuing  out  of  this  writ,  it  is  only  necessary'  to  say  that  it  is  in 
proof  the  certificate  was  not  issued  until  after  notice  of  this  appli- 
cation for  this  writ.  When  the  fact  was  brought  home  to  the  clerk 
that  this  application  was  made,  it  would  have  been  quite  decorous 
and  proper  to  pause  in  his  action,  and  await  the  decision  of  the 
Court ;  the  more  especially  as  by  issuing  the  certificate  to  a  party 
not  entitled,  the  right  of  the  true  claimant  could  not  be  weakened 
thereby.  The  power  remains  to  the  clerk  to  issue  the  certificate 
to  the  party  this  Court  may  deem  entitled  to  it.  The  People^  &c., 
vs.  Eivesy  27  111.  246.  There  are  no  other  means  known  to  the^ 
law  by  which  this  result  can  be  obtained.  Though  the  House  of 
Representatives  is  the  sole  and  exclusive  judge  of  the  qualificaitions 
of  its  members,  this  application  has  no  reference  whatever  to  the 
point  of  qualifications.  Its  sole  purpose  is  to  procure  the  requisite 
evidence,  to  present  to  that  body,  of  a  primd  facie  right  to  a  seat 
in  it,  independent  wholly  of  the  question  of  qualification.  It  is 
clear,  then,  the  appropriate  remedy  is  not  with  the  House  of  Repre* 
sentatives..  The  only  remedy  the  relator  has — the  only  means  by 
which  he  can  obtain  evidence  of  the  right  claimed,  is  by  this  com- 
pulsory writ  of  mandamui.  This  is  very  clear.  No  other  process 
or  proceeding  can  give  the  specific  relief  in  the  premises. 

But  it  is  urged  that,  as  the  certificate  has  already  issued,  the 
office  is  filled,  and  therefore  the  only  remedy  is  by  a  contest  before 
the  House.  Some  cases  are  referred  to  in  support  of  this  position, 
but  it  will  be  seen  most  of  them  were  applications  for  a  mandamuM 


PEOPLE  T8.  HILLURD. 


281 


to  admit  to  an  office*  This  is  not  snch  a  case.  The  relator  asks 
not  to  be  admitted  to  an  offiee,  but  that  evidence  of  his  having  been 
elected  to  an  office  shall  be  famished  him.  It  is  not  to  turn  one 
man  odt  and  put  the  relator  in  office  that  this  proceeding  is  had. 
A  mandamus  will  not  lie  for  such  purpose,  and  decision  in  this 
case  cannot  affect  the  right  of  another  claiming  the  office.  That  is 
for  the  House  of  Representatives  to  determine.  The  People^  ex 
reL  Akin  et.  al  vs.  Matteson  ^  Stame,  17  111.  169.  In  the  case 
of  The  People  ex  tel.  Breweter  ^  Jones  vs.  Kildufff  16  Id.  493, 
this  Court  said  that  mandamus  was  the  proper  remedy  against  an 
ex-major  to  obtain  possession  of  the  seal,  books,  &c.,  the  property 
of  the  corporation/ by  his  suceessor,  and  this  without  involving 
the  inquiry  into  the  right  to  the  office.  So  in  the  case  of  Th0 
Peopk  ex  reL  Oummings  vs.  Meadj  25  Id.  325,  it  was  held  that 
a  mandamus  is  an  adequate  remedy  by  which  to  compel  an  old 
clerk  to  deliver  the  insignia  of  office  to  the  new,  but  not  to  try  and 
determine  the  right  of  either  party  to  a  permanent  enjoyment  of^ 
the  office. 

In  some  of  the  States,  this  writ  is  not  allowed  for  such  purpose, 
hat  frequent  resort  has  been  had  to  it  in  this  State,  resulting  in 
'decisions  quite  uniform  and  harmonious,  and  which  must  be  our 
guide  in  preference  to  the  rulings  of  Courts  of  other  States,  cited 
by  the  defendants.  We  have  noticed  the  fact,  that  the  certificate 
of  election,  issued  by  the  clerk  to  King,  under  which  it  is  claimed 
the  office  is  filled,  was,  in  fact,  issued  after  notice  of  this  applica- 
tion, and  that  when  notice  was  served,  the  canvass  had  not  actually 
been  completed. 

But  it  is  urged  by  the  defendants,  that  the  board  of  canvassers 
had  and  exercised  a  judicial  discretion  in  ruling  out  these- returns ; 
and  having  acted  in  good  faith,  they  cannot  be  compelled  to  act 
against  their  deliberate  judgment. 

We  have  recognised  a  board  of  canvassers  as  ministerial,  and 
not  judicial  officers.  In  the  case  of  Headj  25  111.  825,  it  was  there 
said,  The  duty  of  a  board  of  canvassers  is  a  mere  meghanical  or 
mathematical  duty.  They  may  probably  judge  whether  the  returns 
are  in  due  form,  but,  after  that,  they  can  only  compute  the  votes  cast 
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for  the  several  candidates,  and  declare  the  resalt.   This  ckss  i  I 
power  is  not  generally  understood  to  be  judicial,  but  purely  mr  \ 
terial.    In  the  case  of  The  People  ex  rel  Briitol  n.  hmt^  I 
Judge,  ^c.j  2  Scam.  189,  a  mandamus  was  awarded  to  compel  1 
judge  to  sign  a  bill  of  exceptions  presented  to  him  by  the  relator,  I 
though  he  had  actually  signed  one  bill,  as  appeared  in  the  m.  1 
This  Court  said  that  the  act  of  signing  and  approving  the  bills,  is  | 
in  its  nature  ministerial,  though  a  legal  discretion  is  in  I 
measure  to  be  used  in  determining  whether  or  not  the  bill  shoidd  1 
be  signed.  In  the  case  of  The  People  ex  tel.  Ch.  Burl  and  Qm()  I 
•  Railroad  Co.  vs.  Wilson,  17  Id.  123,  which  was  an  application  to  I 
the  defendant,  as  judge  of  the  13th  judicial  circuit,  for  the  appoint*  I 
ment  of  commissioners  to  appraise  and  condemn  certain  pieces  o(  I 
land  for  the  use  of  a  railway,  and  which  he  had  refused  to  appoint,  I 
it  was  objected  in  this  Court  that  the  judge  was  acting  in  a  judiciBi  I 
capacity,  and  that,  having  refused  the  application,  a  mandamm 
would  not  lie  to  compel  him  to  reverse  his  decision* 

This  Court  said :  "  We  cannot,  by  mandamus^  control  the  judiciJ 
action  of  any  inferior  tribunal.    We  can,  in  such  a  case,  only  set 
it  in  motion,  and  require  it  to  act  one  way  or  the  other,  but  irith- 
out  determining  how  it  shall  act.    And  so,  too,  when  the  inferior 
tribunal  is  vested  with  a  discretion  in  the  performance  of  a  duty 
imposed  by  law.    We  can  only  compel  the  performance  of  the 
duty,  without  controlling  that  discretion,  or  saying  how  the  duty 
shall  be  performed.    Here  the  act  to  be  performed  by  the  circuit 
judge  is  strictly  of  a  ministerial  character."' 

In  Strong's  Case,  20  Pickering  484,  it  is  said :  "  We  are  aware 
that  this  is  not  a  writ  of  right,  but  grantable  at  the  discretion  of 
the  Court,  and  will  not  be  granted  where  there  is  any  other  ade- 
quate specific  remedy.  But  we  have  no  doubt  that  the  present  is 
•a  proper  case  for  the  exercise  of  our  discretion,  and  that  to  refuse 
to  grant  the  writ  would  be  doing  palpable  injustice  to  the  petitioner, 
and  defeating  the  will  of  a  majority  of  the  voters  of  the  county, 
clearly  manifested  by  their  votes,  duly  and  legally  evidenced  before 
the  proper  tribunal.    No  other  remedy  can  reach  the  evil." . 

These  cases  settle  all  the  objections  urged  against  the  writ,  and, 
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hj  necessary  implication,  seem  to  determine  that,  where  a  party  is 
entitled  to  a  specific  thing,  and  there  is  no  other  specific  remedy, 
bj  which  the  very  right  claimed  can  be  secured,  he  is  entitled,  ex 
dehito  justiticRy  to  demand  it  by  mandamus.  Bacon's  Abridg.  418, 
Now,  as  to  the  returns  which  were  rejected  by  the  board,  were 
they  in  conformity  to  the  statute?  for  on  this  hinges  the  whole 
controversy. 

Section  23  of  ch.  87,  title  "  Elections,"  provides,  "  When  the 
votes  shall  have  been  examined  and  counted,  the  clerks  shall  set 
down  in  their  poll-book  the  name  of  every  person  voted  for,  written 
at  fall  length,  the  office  for.  which  such  person  received  such  vote  • 
or  votes,  and  the  number  he  did  receive,  the  number  being  expressed 
in  words  at  full  length ;  such  entry  to  be  made  as  nearly  as  cir- 
cumstances will  admit,  in  the  following  form."  Scate's  Comp.  468. 

Section  25  of  the  same  Act  provides,  that  on  the  seventh  day 
after  the  close  of  the  election,  or  sooner,  if  all  the  returns  be  re- 
ceived, the  clerk  of  the  county  court,  taking  to  his  assistance  two 
justices  of  the  peace  of  his  county,  shall  proceed  to  open  the  said 
returns,  and  make  abstracts  of  the  votes,  in  the  following  manner, 
ic. ;  and  it  shall  be  the  duty  of  the  said  clerk  immediately  to  make 
out  a  certificate  of  election  to  each  of  the  persons  having  the  high- 
est number  of  votes,  for  senator  and  representatives  to  the  General 
Assembly,  and  to  county  officers  respectively,  and  to  deliver  such 
certificate  to  the  person  entitled  to  it,  on  his  making  application 
for  that  purpose  to  the  clerk  at  his  office.    Id.  468. 

These  officers  are  clothed  with  no  discretionary  power.  They  are 
to  open  "  the  said  returns,"  and  make  abstracts  of  the  votes  as 
they  appear  in  said  returns,  and  the  clerk  is  to  deliver  a  certificate 
of  election  to  each  of  the  persons  having  the  highest  number  of 
votes,  as  manifested  by  the  said  returns."  They  are  not  allowed 
to  reject  any  returns,  or  to  decide  upon  their  validity,  if,  on  the 
face,  they  are  made  in  compliance  with  the  law,  and  in  the  form 
prescribed  by  the  statute.  If  the  returns  show  the  whole  number 
of  votes  given,  the  names  of  the  persons  voted  for,  and  the  num- 
ber of  votes  given  to  each,  they  contain  everything  that  is  material, 
and,  if  duly  authenticated,  should  be  received  as  valid  returns. 
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It  is  not  denied  these  returns  were  duly  authenticated,  in  the 
mode  prescribed  by  section  twenty-three,  above  quoted.  No  objec- 
tion was  made  to  the  certificates  of  the  judges  and  clerks.  '  The 
board  was  bound  to  go  by  their  certificates,  and  to  declare  the 
result,  as  shown  by  the  certificates.  The  PeopUy  ^e.  vs.  Kilduffj 
15  111.  492. 

The  objection  that  the  entry  of  the  oaths  of  the  judges  and  clerks 
of  the  election  was  not  prefixed  to  the  poll-books,  as  required  by 
section  18  of  Gh.  87,  is  of  no  force,  for  such  entry  forms  no  part 
of  the  certificate  on  which  the  board  is  to  act.  The  certificate 
-itself  was  formal  and  regular.  But  we  think  it  was  wholly  imma- 
terial, so  far  as  the  validity  of  the  return  was  concerned,  whether 
the  officers  of  this  election  precinct,  were  sworn  or  not.  They  were 
acting  colore  officii  in  the  performance  of  appropriate  acts,  and  are 
presumed  to  have  been  well  appointed  and  qualified.  In  the  case 
of  The  People  vs.  Cooky  14  Barbour  259,  it  was  said,  if  inspectors 
of  elections  come  into  office  by  color  of  title,  that  is  sufficient  to 
constitute  them  officers  de  facto ;  and  if  they  are  officers  de  factOj 
their  omission  to  take  the  oath  prescribed  by  the  statute,  will  not 
invalidate  an  election  held  by  them.  This  principle  applies  to  all 
officers.  This  Court  has  said  in  the  case  of  The  Town  of  Lewistown 
vs.  Proctovy  28  111.  583,  if  a  person  act  as  justice  of  the  peace 
or  police  magistrate,  whether  he  was  irregularly  elected  or  for  a 
proper  period,  cannot  be  inquired  into,  collaterally — ^his  decisions, 
under  color  of  office,  will  be  enforced.  To  the  same  purport  is  the 
case  of  Cheenleaf  vs.  LoWy  4  Denio  168. 

It  is  sufficient  then,  for  the  purposes  of  this  controversy,  that 
the  judges  and  clerks  of  this  election  precinct,  were  acting  under 
color  of  office,  having  been  duly  appointed.  It  is  not  denied  that 
they  were  officers  defactoy  and  their  certificate  of  the  returns  of  the 
votes  given  in  the  precinct,  being  complete  and  full,  and  in  strict 
compliance  with  the  statute,  the  board  of  canvassers  had  no  right 
to  reject  it.  In  rejecting  it,  they  assumed  a  power  dangerous  to 
the  citizen,  and  fatal  to  the  elective  franchise.  Whence  did  the 
board  of  canvassers  derive  the  power  to  entertain  and  act  on  this 
objection  ?  It  does  not  go  to  the  character  of  the  certificate,  or  to  the 
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autbentication  of  the  returns — ^all  these  were  formal  and  correct, 
and  we  hare  found  no  law,  and  recognise  no  principle,  justifying 
their  act 

But  if  it  was  an  objection  which  the  board  could  entertain,  it  was 
one  which  could^-be  removed  bj  a  very  simple  act.  The  oaths  of 
the  judges  and  clerks  were  filled  out  as  prescribed  by  the  statute, 
and  signed  and  sworn  to  by  all  of  them,  which  is  not  denied.  The 
only  defect  was,  the  officer  who  administered  the  oath  to  them, 
neglected  to  put  his  name  to  the  several  jurats,  nor  is  this  denied. 
And  it  further  appears,  that  during  the  canvass  by  the  board,  and 
pending  the  consideration  of  this  objection,  the  relator  offered  to  • 
remove  the  difficulty  by  an  amendment  in  accordance  with  the  fact, 
and  for  that  purpose  produced  one  of  the  judges  of  the  election, 
Mr.  Leib,  who,  the  poll-book  showed,  had  been  duly  sworn  by  the 
county  clerk,  and  offered  to  prove  by  him,  that  he  had  administered 
the  oath  to  the  other  judges  and  clerks,  in  the  form  required  by 
the  statute,  and  which  it  appeared  by  the  poll-book  they  had 
severally  signed.  It  was  also  proposed  by  the  relator,  that  Leib 
should  be  permitted  to  perfect  the  entry  of  the  oaths,  by  then 
signing  the  jurats,  all  of  which  was  refused  by  the  board. 

We  cannot  but  think  this  was  a  grievous  error  on  the  part  of  the 
board.  It  was  at  most  but  a  formal  defect,  and  such  defects  are 
always  open  to  correction.  In  England,  in  the  British  House  of 
Conunons,  it  was  decided  that  a  mistake  in  the  Christian  name  of  a 
party  returned  as  a  member,  and  also  a  false  return,  might  be 
amended  even  at  the  bar  of  the  house  (Hammond's  Treatise  on 
the  Practice  of  Parliament  25);  and  there  also,  where  the  law 
requires  the  clerks  of  elections  to  be  sworn,  it  was  held,  if  they 
were  not  sworn,  the  election  was  not  void.  Peckwill's  Cases  of 
Contested  Elections  in  Parliament  506.  Here  the  poll-books  con- 
tained true  copies  of  the  several  affidavits  or  oaths  taken  by  the 
officers  of  the  election,  and  they  were  duly  subscribed  by  them — 
the  signature  of  the  officer  who  administered  the  oath,  was  alone 
wanting  to  the  jurats,  and  though  he  offered  and  desired  to  supply 
his  own  omission,  it  was  refused,  and  two  hundred  and  forty  citizens 
thereby  disfranchised. 
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We  cannot  reconcile  it  to  our  ideas  of  right  and  justice,  that  the 
voters  of  an  entire  precinct  in  an  important  and  populous  ward  of 
the  city  of  Chicago,  shall  be  disfranchised  by  the  neglect  of  the 
officer,  who  administered  the  oath  of  office  to  the  judges  and  clerks 
of  the  election,  to  certify  the  fact,  nor  can  we  i^concile,  on  any 
principle,  the  refusal  of  the  board  to  permit  the  jurats  to  be  per- 
fected. The  amendment,  if  allowed,  deprived  no  one  of  any  right; 
it  altered  nothing,  and  was  in  furtherance  of  justice. 

The  certificate  and  returns  were  full  and  complete.  The  oath 
was  no  part  of  either.  The  plain  duty  of  the  board  was  to  make 
the  abstract  from  the  returns,  and  give  the  certificate  to  the  person 
who  appeared  by  the  returns  to  have  received  the  highest  vote.  The 
question  in  all  such  cases  should  be,  whom  did  a  majority  of  the 
qualified  voters  elect  ?  Forms  should  be  made  subservient  to  this 
inquiry,  and  should  not  rule  in  opposition  to  substance. 

A  literal  compliance  with  prescribed  forms  is  not  required  in  any 
case,  if  the  spirit  of  the  law  is  not  violated ;  and  in  all*  cases  the 
intention  of  the  voters  clearly  ascertained,  should  govern.  Here 
has  been  a  strict  compliance  with  form,  and  the  dearest  right  of 
freemen  has,  notwithstanding,  been  stricken  down,  and  the  plain 
and  manifest  intention  of  more  than  two  hundred  voters  frustrated. 

There  being,  then,  no  other  specific  remedy  in  the  case,  a  per- 
emptory writ  of  mandamus  will  be  awarded  to  L.  P.  Hilliard, 
clerk  of  the  Cook  County  Court,  commanding  him  to  issue  a  certifi- 
cate of  election  to  the  relator,  as  a  representative  to  the  General 
Assembly,  duly  elected  from  the  sixtieth  Representative  District  in 
that  county. 


The  foregoing  opinion  has  been  for- 
▼arded  to  us  by  the  courtesy  of  Mr. 
Fuller,  the  relator.  And  we  thank  him 
most  sincerely,  on  behalf  of  the  profea- 
sion  and  of  all  loTcrs  of  good  order,  not 
merely  for  making  the  decision  public 
at  an  early  day,  which  its  importance 
would  seem  to  justify,  but  more  espe- 
cially for  bringing  the  question  to  judg- 
ment, and  exposing  the  short-sighted  and 
illiberal  policy  of  narrow-minded  and 


partisan  public  functionaries,  in  magni- 
fying quibbles  and  refusing  all  remedy, 
by  way  of  amendment,  to  the  utter  dis« 
franchisement  of  the  freemen  and  of 
their  duly  elected  representative. 

We  know  nothing  of  the  facts  in  this 
particular  case,  even  by  report.  For 
aught  we  know,  the  canvassers  here  may 
have  acted  in  direct  conflict  with  their 
political  prepossessions,  and  given  the 
certificate  to  one  opposed  to  their  own 
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political  views,  when  one  of  their  own 
p&rtj  was  elected ;  or  both  the  com- 
petitors for  the  certificate  may  have 
been  of  the  same  political'  party.  We 
are  glad  we  do  not  know  how  these 
facts  are.  We  hope  they  are  such  as 
not  to  implicate  the  canrassers  in*  any 
BDspicion  of  partiality  growing  out  of^ 
political  and  partisan  preferences. 

But  there  has  been  so  much  of  this 
duplicity  and  evasion  in  our  country  in 
Iiigh  places,  in  giving  certificates  to 
candidatfes  in  the  real  minority  of  ToteSi 
in  order  to  enable  them  thereby  to  defeat 
tiiewill  of  the  actual  majority,  by  thrust- 
ing themselves  into  a  place  to  which 
tieywcre  never  elected,  and  thus  vir- 
taally  and  practically  defeating  the 
nghts  both  of  the  electors  and  the 
elected,  that  we  deem  it  especially 
creditable,  both  to  the  candidate  and  to 
tlie  Court,  to  bring  the  question  thus 
speedily  to  a  just  determination.  If 
Mr.  Fuller  does  nothing  more  as  the 
representative  of  the  district,  he  will  be 
grttcfolly  remembered  by  all  lovers  of 
good  order  and  decorum. 
We  are  glad  to  believe  that  it  was  a 


mere  error  of  judgment  with  the  can- 
vassers, and  that  they  really  gave  the 
certificate  to  one '  opposed  to  their  own 
political  preferences  because  they  sin- 
cerely believed  the  informality,  in  the 
jurats  of  the  oq^h  not  having  been  signed 
by  the  officers  swearing  the  judges  of 
the  election,  rendered  their  return  fatally 
defective.  But  the  cases  which  we  have 
before  known  have  not  always  been  of 
this  character.  Canvassers  of  elections 
are  too  apt  to  think  that  everything  is 
fair  in  politics,  and  that  the  end  justifies 
the  means.  We  are  therefore  glad  to 
furnish  so  healthy  a  precedent  for  the 
speedy  correction  of  such  errors. 

There  can  be  no  doubt,  we  think,  of 
the  soundness  of  the  decision.  The 
opinion  of  Morton,  J.,  in  Strong's  Case, 
20  Pick.  R.  484,  where  the  whole  subject 
is  examined  in  a  most  thorough  and 
exhaustive  manner,  fully  sustains  the 
opinion  of  Judge  Bebese  in  the  princi- 
pal case,  and  the  authorities  will  be 
found  there  fully  digested  and  collated. 
See  also  State  ex  reL  Banforth  vs.  Hun- 
ter, 28  Verm.  R.  594.  I.  F.  R. 


Diitrict  Court  of  the  tFniied  States  for  the  Northern  District  of 
New  York.    In  Admiralty. 

Heman  Norton  Strong  vs.  A  certain  quantity  of  Wheat,  being 
the  cargo  of  the  schooner  Convoy ;  Frederick  T.  Carrington 
and  William  J.  Preston,  Claimants. 

A  carrier,  finding,  on  his  arrival  at  the  end  of  his  portion  of  the  route,  that  an  un- 
usoal  press  of  business  there  would  prevent  his  delivery  of  his  freight  for  several 
days,  is  not  thereby  justified  in  taking  the  goods  to  another  place  and  forward- 
ing them  from  there  to  the  consignees. 

A  cargo  was  shipped  to  a  certain  port,  to  be  there  forwarded  by  railroad  to  the 
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consignees.  The  master  of  the  vessel,  ftfter  waiting  two  days  and  finding  that 
his  vessel  could  not  be  discharged  for  several  days  more,  sailed  to  another  port 
in  the  same  State,  and  discharged  his  cargo  there :  Hdd,  That  his  claim  for 
demurrage  at  the  first  port  could  not  be  allowed. 

The  custom  of  the  lake  ports,  that  on  the  failure  of  the. consignees  to  provide  for 
the  deUTery  of  the  property  consigned  to  them  for  twenty-four  hours  after  the 

I  report  of  its  arrival,  the  master  of  the  vessel  was  entitled  to  store  the  freight 
subject  to  charges  at  the  nearest  port,  would  not  be  a  reasonable  custom  at  Port 
Golbome,  where  there  was  no  facility  for  the  discharge  of  the  cargo  except  at 
one  place,  and  there  was  some  proof  of  the  custom  of  the  port  for  vessels  to  wait 
their  turn  at  that  place. 

Though  the  charter-party  is  ordinarily  the  controlling  evidence  of  the  contract  as 
to  everything  clearly  expressed  therein,  and  bills  of  lading  are  often  regarded 
as  little  more  than  evidence  of  the  shipping  and  receipt  of  the  cargo,  yet,  where 
the  charter-party  is  not  proved,  or  where  it  makes  no  provision  in  regard  to  the 
consignee  or  mode  of  delivery,  the  bills  of  lading  become  the  proper  and  eon- 
trolling  evidence,  in  whole  or  in  part,  of  the  contract. 

Freight  is  usually  payable  when  it  has  been  fully  earned  by  the  safe  carriage  and 
right  delivery  of  the  cargo. 

Hall,  J. — The  libel  in  this  case  was  filed  to  compel  the  payment 
of  freight,  on  the  cargo  proceeded  against,  from  Chicago  to  Port 
Colborne,  and  thence  to  Buffalo ;  demurrage  for  two  days'  deten- 
tion at  Port  Golbome ;  and  sundry  expenses  incurred  by  the  un- 
lading, storage,  and  insurance  of  the  cargo  at  Buffalo. 

The  bills  of  lading  for  the  cargo  were  in  the  following  form': — 

"  Chicago,  August  18,  1860. 

Shipped  in  good  order  and  condition,  by  E.  G.  Wolcott,  on 

board  the  schooner  Convoy,  of  ,  whereof  — — .  is  master, 

the  following  articles,  marked  and  numbered  as  in  the  margin,  to 
be  delivered  in  like  good  order  and  condition  (the  dangers  of  navi- 
gation only  excepted)  unto  consignees  as  pe^  margin,  or  to  his  or 
their  assigns.  Fif  ight  and  charges  to  be  paid  as  noted  below, 
upon  the  actual  and  complete  delivery  of  the  said  goods  and  freight 
to  said  consignees  or  their  assigns. 

In  witness  whereof  the  master  of  said  vessel  hath  affirmed  unto 
three  bills  of  lading  all  of  this  tenor  and  date,  one  of  which  being 
accomplished  the  others  to  stand  void. 
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Aoa 


Care 


Carrington  &  Preston, 

Oswego,  N.  Y. 


J.  H.  Barch  &  Go. 


16,014  85-60  Bushels  No.  1 
Spring  Wheat  (16,014  85). 

Freight  to  Port  Colborne  eight 
and  one-half  cents  per  bushel. 


via 


Welland  Railway  from  Port 
Colborne  to  Port  Dalhousie, 
thence  by  sail  or  steam  ves- 
sel to  Oswego." 

The  bill  of  lading  copied  above  was  signed  by  E.  G.  Wolcott  as 
agent  of  the  shippers ;  and  three  other  copies  were  signed  by  the 
master  of  the*Convoy.-  The  copy  of  the  bill  of  lading  annexed  to 
tile  answer  of  the  claimant  is  in  substance  the  same,  except  that 
the  name  of  Alex.  McKirdy,''  as  master,  is  inserted  in  the  body 
of  the  bill,  that  the  name  of  Alex.  McKirdy"  is  signed  at  the 
bottom,  and  that  under  that  signature  is  the  following  entry : 

"  Freight  fVom  Port  Colborne  to  Oswego  four  and  one-half  (4 J) 
cents  per  bushel — to  be  shipped  from  Dalhousie  by  steam  or  sail 
vessel  classing  not  below  standard.  Dangers  of  navigation  ex- 
cepted, For  Welland  Railway, 


There  is  no  proof  in  regard  to  this  entry,  and  it  does  not  appear 
that  at  the  time  of  the  execution  of  the  bills  of  lading,  the  agent  or 
master  of  the  Convoy  knew  that  any  special  contract  had  been  made 
for  the  transportation  of  the  cargo  of  the  Convoy  over  the  Welland 
Railway.  It  must  therefore  be  assumed  that  their  knowledge  of 
the  final  destination  of  the  cargo,  and  of  the  mode  of  its  transporta- 
tion from  Port  Colboriie,  via  the  Welland  Railway,  to  Oswego^ 
▼as  wholly  derived  from  the  entries  in. the  bill  of  lading,  so  signed  , 
by  the  agent  of  the  shipper,  and  similar  bills  of  lading  signed  by 
the  master  of  the  Convoy. 

The  Convoy,  with  her  cargo  on  board,  reached  the  western  ter- 
minus of  the  Welland  Railway,  at  Port  Colborne,  on  Lake  Erie,  on 
the  28th  of  August,  1860,  between  9  and  10  o'clock  in  the  evening. 
The  next  morning  her  arrival  was  reported  to  the  agents  of  the 
Welland  Railway  Company,  and,  during  that  day  and  the  next, 
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the  master  of  the  schooner  and  the  agent  of  her  owner  several  times 
desired  the  agents  of  the  Company  to  discharge  the  vessel,  or  to 
fix  some  specific  time  for  her  discharge.  The  agents  of  the  Rail- 
way Company  declined  to  do  either ;  stating  that  they  could  dis- 
charge  vessels  only  in  the  order  of  their  arrival,  and  that  the 
Convoy  should  be  discharged  in  her  turn,  as  soon  as  the  other 
vessels  which  had  arrived  hefore  her  and  were  then  awaiting  their 
turn  could  be  discharged. 

There  was  an  unusual  and  extraordinary  press  of  business  at  the 
Welland  Railway  Company's  elevator  at  Port  Colborne,  and  though 
vessels  were  discharged  as  rapidly  as  the  capacity  of  the  elevator 
and  railway  would  permit,  there  was  at  thaC  time  an  accumulation 
of  vessels  and  consequent  delay  in  their  discharge.  There  was  no 
other  elevator  or  place  of  storage  at  Port  Colborne,  and  if  the  Con- 
voy was  to  be  discharged  there  she  would  necessarily  be  discharged 
at  the  elevator  of  the  Railway  Company,  or  by  hand  labor.  If  dis- 
charged by  hand  labor,  there  was  no  means  of  storing  the  cargo 
there ;  and  it  would  have  been  exposed  to  injury  and  loss. 

When  the  Convoy  arrived  there  were  twelve  or  thirteen  vessels 
waiting  to  be  discharged,  and  as  two  vessels  were  usually  discharged 
in  each  twenty-four  hours,  the  Convoy,  if  she  had  been  discharged 
in  turn,  would  have  been  discharged  on  the  sixth  or  seventh  day 
after  her  arrival — or  about  the  4th  day  of  September. 

There  was  no  agent  of  the  consignees  at  Port  Colborne,  but  there 
was  telegraphic  communication  between  Port  Colborne  and  Oswego, 
where  the  consignees  resided.  No  instructions  were  asked  of  the 
consignees  and  no  information  was  sent  them  by  the  master  of  the 
Convoy,  who,  with  his  vessel,  remained  at  Port  Colborne  until  the 
afternoon  of  the  80th  of  August.  He  then  sailed  for  BuiTalo,  which 
was  the  nearest  port  at  which  storage  for  the  wheat  .could  be  ob- 
tained. The  Convoy  reached  Buffalo  the  same  evening,  and  the 
next  day  discharged  her  cargo  at  an  elevator,  her  master  taking  a 
receipt  for  the  wheat  to  be  delivered  to  his  order. 

The  day  after  the  cargo  was  discharged  the  libellant,  as  owner 
of  the  Convoy,  sent  a  telegram  from  Buffalo  to  the  consignees  at 
Oswego,  in  the  following  terms : 


s 


STROXG  vs.  CARRINGTON  ET  AL.  291 
"Buffalo,  Sept.  1,  1860. 

"To  Carrington  &  Preston  : 

"Obliged  to  store  cargo  Convoy  in  the  Hatch  Elevator  in  this 
city.  Shall  libel  cargo  for  freight,  demurrage  at  Port  Golborne, 
and  freight  and  charges  here,  unless  settled  immediately.  Answer. 

H.  N.  Strong, 
Owner  Convoy." 

On  the  receipt  of  this  telegram  the  claimants  despatched  an 
agent  to  Buffalo,  who  offered  to  pay  freight  to  Port  Colborne  and 
fifty  or  one  hundred  dollars  in  addition,  but  the  libellant  demanded 
?30O  in  addition  to  the  freight  provided  for  on  the  bill  of  lading. 
No  settlement  was  made,  and  on  the  5th  of  September,  1860,  the 
libel  in  this  case  was  filed. 

On  the  hearing  it  was  insisted,  on  behalf  of  the  libellants,  that 
the  Convoy  was  chartered  for  the  trip  from  Chicago  to  Port  Col- 
borne, to  carry  the  wheat  which  constituted  her  cargo ;  that  the 
bill  of  lading,  subsequently  executed,  was  therefore  to  be  regarded 
only  as  a  mere  receipt  for  the  wheat ;  that  the  charter-party,  and 
not  the  bill  of  lading,  was  to  be  looked  to  as  containing  the  contract 
of  affreightment  between  the  parties ;  and  that  if  there  was  any- 
thing in  the  bill  of  lading  to  prevent  the  recovery  of  freight  imme- 
diately on  delivery  of  the  cargo  at  Port  Colborne,  or  relieve  the 
owners  of  the  cargo  from  the  duty  of  receiving  it  there  on  the  ves- 
sel's arrival,  the  bill  of  lading  ought  to  be  reformed  so  as  to  make 
it  correspond  with  the  alleged  charter-party. 

The  libellants  also  offered  and  gave  (subject  to  the  claimants' 
objection)  proof  of  the  custom  of  the  lake  ports  in  respect  to  the 
disposition  to  be  made  of  freight  when  the  consignee  does  not  pro- 
vide for  its  reception  within  twenty-four  hours  after  he  is  informed 
of  its  arrival.  This  evidence  will  be  more  particularly  detailed 
hereafter,  and  its  effect  considered. 

The  allegations  of  the  libel,  so  far  as  they  relate  to  the  alleged 
charter  of  the  Convo^,  are,  in  substance,  that  on  the  18th  day  of 
Angust,  1860,  E.  G.  Wolcott,  the  agent  of  the  owners  of  this  cargo, 
shipped,  and  the  master  and  owner  of  the  Convoy  received  on  board 
that  vessel,  the  wSeat  before  mentioned,  which  the  shipper  agreed 
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should  be  carried,  and  which  the  said  schooner,  master  and  owner, 
agreed  said  schooner  should  carry  from  Chicago,  aforesaid,  to  Port 
Colborne,  in  Canada,  for  the  freight  mentioned  in  a  bill  of  lading, 
which  was  on  the  said  last-mentioned  day  duly  executed  and  delivered 
in  triplicate ;  that  it  was  agreed  that  said  wheat  should,  pursuant  to 
said  bill  of  lading  and  contract,  be  carried  to  and  delivered  at  Port 
Colborne,  and  that  all  the  parties  to  such  bill  of  lading  and  con- 
tract of  affreightment  (except  said  schooner,  master  and  owner) 
agreed  that  they  would  receive  the  said  cargo  from  the  said  schoo- 
ner on  her  arrival  at  said  Port  Colborne,  and  would  then  and  there 
relieve  the  said  schooner  therefrom,  and  pay  the  freight  thereon 
from  Chicago  to  Port  Colborne  aforesaid,  and  also,  that  the  said 
schooner,  master  and  owner  did  not,  nor  did  any  or  either  of  them, 
ever,  in  fact,  agree  to  carry  said  property  from  said  Chicago  to  any 
other  place  than  said  Port  Colborne,  but  did  agree  to  carry  said 
wheat  from  said  Chicago  to  said  Port  Colborne,  and  there  deliver 
the  same — as  the  same  as  aforesaid  was  agreed  to  be  received — to 
be  carried  from  thence  as  in  said  bill  of  lading  mentioned.  The 
libel  also  further  alleges  that  if  the  said  bill  of  lading  expressed 
any  other  or  different  agreement,  the  same  was  so  expressed  by 
mistake,  and  it  prayed  that  the  same — the  said  bill  of  lading — 
might  be  reformed  and  altered  to  conform  to  the  contract  of  affreight- 
ment as  aforesaid  made. 

The  only  evidence  to  sustain  tl)e  allegation  that  there  was  a  con- 
tract of  charter  prior  to  and  independent  of  the  contiTact  evidenced 
by  the  bill  of  lading,  is  to  be  found  in  the  deposition  of  Mr.  6ood- 
now,  the  agent  of  the  libellant,  and  the  deposition  of  Mr.  Wolcott, 
the  agent  of  the  claimants,  by  and  between  whom  the  arrangements 
for  the  carriage  of  the  wheat  were  made. 

The  agent  of  the  libellant  says :  On  or  about  the  18th  day  of 
August,  A.  D.  1860,  I,  as  agent  of  H.  N.  Strong,  chartered  the 
schooner  Convoy,  which  was  then  at  the  port  of  Chicago,  to  Mr. 
E.  6.  Wolcott,  a  commission  merchant  on  South  Water  street,  Chi* 
cago,  Illinois,  to  carry  a  cargo  of  wheat  from  Chicago  to  Port  Col* 
borne,  in  Canada,  at  eight  and  one-half  cents  per  bushel  freight. 
This  is  the  cargo  now  in  controversy  in  this  suif.    At  the  time  of 
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making  said  contract,  or  charter,  no  other  destination  or  port  was 
n&iDed  bat  Port  Colborne.  Mr.  Wolcott  made  out  some  bills  of 
lading  for  me,  leaving  the  number  of  bushels  of  wheat  blank  for 
the  captain  to  sign,  as  she  would  not  be  loaded  until  after  office 
hoars.  The  captain  signed  the  bills  of  lading  and  I  took  them  to 
the  office  of  Mr.  Wolcott,  the  next  morning.  The  bills  of  lading 
signed  bj  the  captain  were  three  in  number.  The  fourth  bill  of  ^ 
lading  annexed  to  the  deposition  as  exhibit  A,*  is  signed  bj  the 
shipper,  E.  G.  Wolcott,  and  is  an  exact  copy  of  the  three  bills  of 
lading  signed  by  the  captain,  with  the  exception  oT  the  names  of 
the  signers.  At  the  time  the  cargo  was  shipped  and  the  bills  of 
lading  were  signed,  there  was  no  contract  or  any  other  under- 
standiog  of  whatever  kind  for  the  transportation  of  the  cargo  to 
Oswego  or  any  other  port.  It  was  only  from  Chicago  to  Port  Col- 
borne that  said  contract  was  made  for." 

The  agent  of  the  claimant  says :  "  I  contracted  with  Mr.  Good- 
now  for  the'  schooner  Convoy,  about  the  18th  of  August,  1860,  to 
take  a  cargo  of  wheat  from  Chicago  to  Port  Colborne,  and  I  think 
I  made  a  contract  with  one  of  the  Mr.  Walkers  to  take  it  from 
there  through  to  Oswego.  Walker  was  tfgent  of  the  Welland 
Railway  Company."  *  *  *  *  "My  Only  conversation  or 
understanding  with  Mr.  Goodnow  was  in  relation  to  Port  Colborne 
only,  and  that  was  the  contract  made  with  Goodnow,  from  Chicago 
to  Port  Colborne." 

There  is  nothing  in  this  testimony  or  in  the  other  testimony  in 
the  case  to  justify  this  court  in  disregarding  or  modifying  the  con- 
tract evidenced  by  the  bill  of  lading.  There  was  probably  a  simple 
agreement  that  the  vessel  should  take  a  cargo  of  wheat  to  Port 
Colborne  at  8J  cents  per  bushel.  Leaving  the  details  of  the  con- 
tract to  be  determined  by  the  custom  and  usages  of  shippers,  mas- 
ters, and  vessel-owners,  at  Chicago,  and  looking  to  the  execution 
of  a  bill  of  lading  as  the  final  evidence  of  the  terms  of  the  contract ; 
or  it  may  be  that  the  bills  of  lading  which  were  prepared  with  a 
blank  for  inserting  the  quantity  of  wheat,  after  the  cargo  was  put 
on  board  and  the  quantity  ascertained,  were  prepared  at  the  time 
of  the  first  agreement  as  evidence  of  the  contract  agreed  to  by  the 
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agents  of  the  parties.  Tthis  testimony  of  the  agents  of  the  parties 
should  not  therefore  control  or  affi&ct  the  bill  of  lading  in  this 
cause. 

It  is  true  that  bills  of  lading,  signed  by  the  master  of  a  vessel, 
under  a  charter-party  for  the  voyage,  are  often  regarded  as  little 
more  than  evidence  of  the  shipping  and  receipt  of  the  cargo,  and 
that  the  charter-party  is  ordinarily  the  controlling  contract  as  to 
all  the  terms  or  'provisions  clearly  expressed  therein.  Parson  s 
Maritime  Law,  240,  241.  But  where  a  written  charter-party 
makes  no  provision  in  regard  to  the  consignee  or  mode  of  delivery, 
the  bills  of  lading,  which  supply  the  omission,  cannot  be  deemed 
inoperative  and  invalid,  because  of  the  pre-existing  charter-party. 

But  in  this  case  there  is  no  evidence  of  a  charter-party.  If  the 
cargo  had  been  lost  or  damaged  prior  to  its  arrival  at  Port  Col- 
borne,  the  liability  of  the  owners  of  the  Convoy  would  not  have 
been  that  of  bailees  to  transport  for  hire,  under  a  charter-party — 
who  are  only  bound  to  the  use  of  ordinary  skill  and  care  ;-r-but  the 
greater  and  more  stringent  liability  of  shipowners  and  carriers; 
The  contract  made  by  the  agents  of  the  parties  was  a  contract  for 
the  carriage  of  the  wheat,  not  the  charter  of  the  Convoy;  and  the 
bill  of  lading  is,  therefore,-  the  proper  and  controlling  evidence  of 
the  contract. 

The  bill  of  lading  shows  that  the  Convoy  was  to  carry  the  wheat 
only  to  Port  Colborne ;  at  least  this  is  apparent  when  the  terms  of 
the  bill  of  lading  are  considered  in  connection  with  the  proof  that 
if  the  wheat  was  transported  to  Oswego,  via  the  Welland  Railway, 
it  must  necessarily  leave  the  vessel  at  Port  Colborne.    The  parties 
who  made  the  contract  knew  this.    They  stipulated  for  the  freight 
to  Port  Colborne  only;  tSey  provided  for  a  different  mode  of  trans- 
portation beyond  ;  and  they  knew  that  on  the  arrival  of  the  Vessel 
at  Port  Colborne,  she  would,  in  the  ordinary  course,  and  according 
to  the  custom  of  that  port,  be  discharged  at  the  elevator  of  the 
Welland  Railway  Company.    The  master  who  signed  the  bill  of 
lading  had  been  at  that  port  frequently,  and  he  knew  that  the 
wheat,  if  discharged  there  and  sent  forward  by  the  Welland  Rail- 
way, must  necessarily  be  delivered  at  that  elevator,  unless  the 
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tedious  and  expensive  process  of  unloaditig  by  hand  labor  was 
adopted. 

Doubtless  both  parties  expected  and  intended  the  vessel  should 
be  discharged  at  the  elevator.  The  shipper  did  not  expect  that 
the  cargo  would  be  delayed  bj  the  slow  process  of  discharging  the 
wheat  by  manual  labor,  and  the  shipowner  did  not  expect  to  incur 
the  expense  of  manual  labor  for  that  purpose. 

The  Welland  Railway  Company  was  one  of  the  carriers  on  a 
portion  of  the  line  of  transportation  over  which  the  wheat  was 
intended  to  pass  (as  appeared  upon  the  face  of  the  bill  of  lading 
signed  by  the  master  under  the  inspection  of  the  agent  of  the  Con- 
voy), and  both  parties  expected  that  the  Railway  Company  would 
receive  and  transport  the  cargo  of  the  Convoy  over  their  road. 
They  equally  relied  on  the  ability  of  the  Railway  Company  to 
receive  and  forward  the  cargo  without  delay ;  and  they  doubtless 
were  equally  disappointed  when  it  was  found  that  in  consequence 
of  an  unusual  and  extraordinary  press  of  business,  at  Port  Col- 
borne,  several  days  must  elapse  after  the  arrival  of  the  vessel  before 
she  could  be  discharged. 

The  testimony  shows  that  the  Railway  Company  discharged  the 
vessels  at  Port  Colborno  in  their  turn,  according  to  the  order  of 
their  arrival,  and  as  rapidly  as  their  means  would  allow ;  that  the 
Convoy  would  have  been  discharged  in  her  turn,  as  soon  as  all 
other  vessels  waiting  for  their  discharge  at  the  time  of  her  arrival, 
had  been  discharged ;  and  that  she  would  have  been  so  discharged 
in  from  six  to  eight  days  after  her  arrival.  She  remained  at  Port 
Colborne  two  days  and  three  nights,  for  which  her  owner  now 
claims  $150  demurrage,  and  then,  there  being  no  means  of  imme- 
diately storing  her  cargo  at  Port  Colborne,  she  came  to  Buffalo  and 
put  it  in  store  in  this  city. 

In  determining  the  rights  of  these  parties  in  regard  to  the  dispo- 
sition of  the  cargo  of  the  Convoy,  under  the  contract  evidenced  by 
the  bills  of  lading  and  the  peculiar  circumstances  of  this  case,  it  is 
proper  here  to  consider  the  proof  of  the  custom  of  the  lake  ports, 
which  it  was  insisted  justified  the  course  taken  by  the  master  of  the 
Convoy.    The  libellant*s  witnesses  stated  in  substance,  that  it  was 


296 


STRONG  Ts.  CARRINGIDN  £T  Ah. 


the  custom  of  many  of  the  lake  ports — and  so  far  as  they  knew  at 
all  of  them — for  the  master  of  a  vessel  to  report  her  arriyal  with 
freight,  and  to  allow  the  consignees  twenty-four  hours  to  provide 
for  the  delivery  and  receipt  of  the  property  consigned  to  them, 
and  that  if  the  consignees  were  not,  at  the  end  of  that  time,  pre-  ! 
pared  to  receive  the  freight,  the  master  of  the  vessel  was  entitled 
to  store  it,  subject  to  charges,  at  the  nearest  point.  It  was  not, 
however,  stated  by  these  witnesses,  that  they  could  mention  any 
case  where  a  vessel  had  left  the  port  of  destination,  under  such  a 
custom.  The  agent  of  the  libellant  admitted  he  could  not  do  so, 
and  that  the  information  he  had  in  regard  to  the  custom  at  Port 
Golborne  was,  that  it  was  there  the  custom  for  vessels  to  wait  their 
turn  to  be  discharged. 

It  is  true  that  in  the  absence  of  express  agreement,  the  duty 
of  the  master  in  the  delivery  of  freight  must  necessarily  be  deter- 
mined by  the  custom  which  regulates  the  mode  of  delivery  at 
the  port  of  discharge.    In  the  absence  of  express  contract,  the 
parties  are  presumed  to  have  contemplated  a  delivery  accord- 
ing to  the  established  custom.     And  proof  of  a  custom  pre- 
vailing at  most  of  the  ports  on  the  Great  Lakes,  without  any 
countervailing  proof  in  respect  to  the  other  ports,  might  be 
sufficient  proof  of  the  custom,  at  other  ports  on  the  same  lakes, 
imder  similar  circumstances.    If  there  was  no  reason  for  presum- 
ing the  existence  of  a  different  custom,  the  general  usages  and  cus- 
toms of  the  lake  ports  might,  in  the  absence  of  all  proof  in  respect 
to  the  particular  port,  be  presumed  to  prevail  there  also ;  but  in 
this  case  there  is  some  proof  of  a  different  custom  at  Port  Col- 
borne, — a  custom  to  discharge  vessels  in  the  order  of  their  arrital. 
Port  Colborne,  as  a  commercial  port,  is  very  different  from  the 
other  lake  ports,  and  the  custom  proved  which  is  reasonable  and 
proper  at  other  ports,  is  not  likely  to  be  adopted  at  that  port. 
Considering  the  peculiar  character  of  the  port  and  of  its  business, 
and  especially  the  fact  that  it  has  no  facilities  for  discharging  ves- 
sels or  storing  their  cargoes,  except  such  as  are  furnished  by  the 
elevator  of  the  Welland  Railway  Company,  no  custom  except  for 
vessels  to  wait  their  turn  can  be  considered  as  just  or  reasonable  ; 
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and  no  other  oaston  can,  under  the  proofs  in  this  case,  be  considered 
as  having  been  within  the  contemplation  of  the  parties  bj  whom  the 
contract  of  affreightment  in  this  case  was  made.  The  master  of 
the  Convoy  and  the  agent  of  her  owner  knew,  as  well  as  the  shipper 
and  owner  of  the  cargo,  what  means  of  discharging  the  vessel  were 
to  be  fonnd  at  Port  Golbome,  and  if,  when  the  contract  of  affreight- 
ment was  proposed,  they  were  unwilling  to  take  the  danger  of  delay 
consequent  upon  this  mode  of  discharging  this  vessel,  they  should 
have  provided  against  it  by  stipulating  for  demurrage. 

I  am  therefore  of  the  opinion  that  the  master  of  the  Convoy  was 
bound  to  deliver  his  cargo  to  the  Welland  Railway  Company,  and 
to  wait  his  turn  for  the  delivery  of  his  vessel. 

But  if  the  master  of  the  Convoy  was  not  bound  to  remain  at 
Port  Colborne  until  his  vessel  could  be  discharged  in  its  order,  he 
did  not  do  what  he  ought  to  have  done,  before  taking  the  cargo 
to  Buffalo  and  there  storing  it.  There  was  telegi^phic  communi- 
cation between  Port  Colborne  and  Oswego,  where  the  consignees 
of  the  wheat  resided,  and  during  the  time  he  remained  at  Port 
Colborne  information  of  the  delay  and  its  cause  could  probably 
have  been  sent  to  the  consignees,  and  their  instructions  received 
in  return.  The  consignees  might  have  offered  a  fair  demurrage  or 
have  given  special  instructions  for  the  disposition  of  the  wheat ; 
and  it  was  the  duty  of  the  master  to  endeavor  to  communicate 
irith  the  consignees,  when  it  was  probable  that  their  instructions 
could  be  readily  obtained. 

If,  when  a  cargo  reaches  the  port  of  destination  at  the  residence 
of  the  cqnsignee  (who  is  presumed  to  know  that  his  interests  will 
require  attention  on  its  arrival),  the  shipmaster,  in  the  absence  of 
any  particular  custom,  i^  bound  to  use  due  diligence  to  find  the 
consignee  and  obtain  his  instructions,  before  he  assumes  to  put  the 
cargo  in  store,  on  the  ground  that  no  other  proper  delivery  can  be 
made,  it  would  seem  to  be  more  clearly  his  duty  to  use  due  dili- 
gence to  obtain  the  consignee's  instructions,  in  regard  to  the  dis- 
position of  the  cargo,  where  the  difficulty  in  carrying  out  his 
contract  of  affreightment,  as  originally  contemplated,  arises  at  an 
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intermediate  port,  where  the  consignees  were  not  expected  to  be 
present,  either  in  person  or  by  their  agents. 

The  disposition  of  the  cargo  hy  the  master  requires,  at  all  times, 
the  utmost  caution  on  his  part.    He  should  always  bear  in  mind 
that  it  is  his  duty  to  do  all  in  his  power  to  carry  out,  to  the  extent 
of  his  engagement,  the  prime  object  of  his  employment — the  for- 
warding of  his  freight,  by  the  route  and  means  agreed  upon,  to  the 
place  of  its  final  destination.    It  is  for  this  purpose  that  he  has  been 
intrusted  with  it,  and  this  purpose  he  is  bound  to  endeavor  to  ac- 
complish, by  every  reasonable  and  practicable  effort,  until  he  has 
delivered  hid  freight  according  to  his  contract,  or  such  delivery  has 
become  entirely  impracticable.    Even  at  the  port  of  final  destina- 
tion and  the  presumed  residence  of  the  consignee,  he  is  bound  to 
make  every  reasonable  effort  to  deliver  the  cargo  personally  to  the 
consignee,  or  in  accordance  with  the  known  and  established  cas- 
toms  of  the  port ;  which  customs  are  presumed,  in  the  absence  of 
express  agreement,  to  be  within  the  contemplation  of  the  parties, 
and  to  be,  by  their  tacit  consent,  silently  introduced  into  the  con- 
tract of  affreightment.    If  he  is  required  to  do  this  at  the  port  of 
final  destination  and  the  place  of  business  of  the  consignee,  he  can- 
not be  required  to  make  less  effort  to  perform  his  contract  and 
protect  the  interests  of  the  absent  owner,  in  an  unforeseen  emer- 
gency, at  an  intermediate  point,  where  the  consignee  was  not  ex- 
pected to  be  present,  but  necessarily  relied  upon  the  acts  of  another 
carrier  having  exclusive  control  of  the  means  of  carriage  over  a 
portion  of  the  line  of  transportation.    Good  faith,  the  interests  of 
commerce,  and  a  wise  public  policy  equally  require  that  the  master 
should  do  all  in  his  power  to  protect  the  interests  of  freighters  in 
such  unforeseen  and  extraordinary  emergencies,  and  the  master  of 
the  Convoy  should  not  have  diverted  the  wheat  of  the  claimants 
from  the  line  of  transportation  they  had  chosen,  an^  have  thereby 
subjected  it  to  unusual  and  unexpected  charges,  and  exposed  its 
owners  to  a  prosecution  for  a  breach  of  their  contract  with  the 
Welland  Railway  Company,  until  he  had  atempted  by  telegraph  to 
•    communicate  with  the  consignees. 

It  was  contended  on  the  argument  that  under  the  bill  of  lading 
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in  tbis  case  no  freight  coufd  be  demanded  nntil  the  delivery  of  the 
irbeat  to  the  consignees  at  Oswego,  the  port  of  final  destination, 
but  in  the  view  I  have  taken  of  this  case  it  does  not  become  neces- 
sary to  decide  the  question.  It  may  possibly  be  doabtful  what 
would  be  the  true  construction  of  the  bill  of  lading  independent  of 
any  custom ; — and  also  whether  the  custom  for  the  different  carriers 
along  the  same  line  of  transportation,  to  advance  to  each  preceding 
carrier  all  accrued  freight  and  charges  and  receive  the  goods  and 
merchandise,  subject  to  such  charges,  to  be  collected  with  their 
own  charges,  on  delivery  to  the  next  carrier  or  the  consignee,  has 
been  so  long  and  so  well  established,  and  so  often  proved  in  Court, 
as  to  require  this  Court  to  take  judicial  notice  of  such  custom 
without  proof  in  the  particular  case.  It  is  probable  that  this  cus- 
tom was  understood  by  the  parties  in  this  case,  and  that  they  in- 
tended it  should  be  acted  upon ;  and  it  is  most  likely  that  it  was 
not  intended  or  expected  that  the  freight  earned  by  the  Convoy  should 
either  remain  unpaid,  after  the  delivery  of  the  wheat  at  Port  Col- 
borne,  or  be  advanced  by  the  consignees  before  the  wheat  reached 
Oswego.  All  parties  doubtless  supposed  it  would  be  advanced  by 
the  Welland  Railway  Company,  according  to  the  known  and  es- 
tablished custom. 

Independent  of  the  custom  and  looking  to  the  bill  of  lading 
alone,  I  am  not  prepared  to  say  that  the  consignees  were  bound  to 
pay  freight  before  the  wheat  arrived  at  Oswego.  Freight  is  usually 
payable  when  it  has  been  fully  earned  by  the  safe  carriage  and  right 
delivery  of  the  cargo,  and  if  the  bill  of  lading  had  simply  provided 
for  the  payment  of  the  Convoy's  freight  on  delivery,  the  delivery 
referred  to  would  have  been  the  delivery  by  her  at  Port  Colborne. 
But  such  is  not  the  provision  in  the  bill  of  lading.  The  freight  is 
declared  to  be  payable  upon  the  actual  and  complete  delivery  of 
said  goods  and  freight  to  said  consignees  or  their  assigns  " — and  it  is 
clear  that  the  delivery  to  the  consignees  was  to  be  at  Oswego  and 
not  at  Port  Colt)orne. 

What  would  have  been  the  effect  upon  the  rights  of  the  parties 
of  an  absolute  refusal  on  the  part  of  the  Welland  Railway  Com-  ♦ 
pany  to  receive  the  wheat  or  advance  the  freight  of  the  Convoy, 
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and  what  would  have  been  the  duty  of  the  master  under  such  cir- 
cumstaDces,  it  is  not  now  necessary  to  decide,  for  the  Railway  Com- 
pany did  neither,  and  only  asked  that  the  GonYoy  should  wait  her 
turn,  and  be  discharged  in  her  order. 

The  libel  is  dismissed,  with  costs. 


This  case,  for  whicli  we  are  indebted 
to  the  courtesy  of  Judge  Hall,  was  de- 
cided by  him  in  the  early  part  of  last 
year,  and  taken  to  the  Circuit  Court  on 
appeal.  At  the  October  session,  1862, 
the  opinion  of  that  Court  was  delivered 
briefly  by  Mr.  Justice  Nelson,  affirming 
the  decree'  upon  the  opinion  of  Judge 
Hall  in  the  Court  below. 

The  case  was  of  importance,  not  only 
as  it  affected  the  right  of  the  shipmaster 
to  change  the  port  of  delivery  and  for- 
ward his  freight  to  the  consignees  by  a 
route  different  from  that  laid  down  in 
his  contract^  but  also  as  it  inTolved,  to 
some  extent,  the  judicial  recognition  of 
customs  claimed  to  be  established  at  the 
lake  ports. 

The  particular  custom  alleged  was  for 
the  master  of  a  vessel  to  report  her  ar- 
rival and  allow  the  consignees  twenty- 
four  hours  to  provide  for  the  delivery 
and  receipt  of  the  cargo,  and  in  case 
they  failed  to  do  so  in  that  time,  the 
master  to  be  entitled  to  store  the 
freight,  subject  to  charges,  at  the  nearest 
point. 

The  reasonable  character  of  such  a 
custom  is  discussed,  though  not  express- 
ly decided  upon,  the  proof  having  failed 
to  come  up  to  the  point  claimed  by  the 
libellant,  and  there  being  some  evidence 
that  the  custom  of  the  particular  port 


named  in  the  contract  was  different  and 
was  known  to  all  the  parties. 

While  the  general  principle  is  abun- 
dantly well  settled,  that  the  custom  of 
the  trade  or  the  usage  universally  at- 
tached to  the  subject-matter  in  the  place 
where  the  contract  is  made,  may  be  used 
as  evidence  to  explain  the  ambiguities 
or  supply  the  omissions  of  defective  con- 
tracts (Addison  on  Cont.  651 ;  1  Greenl. 
£vid.  2  292),  and  though  the  decisions 
draw  a  clear  line  of  distinction  between 
a  custom  modifying  general  contracts, 
which  must  be  long-continued,  even  from 
time  immemorial,  and  a  usage  of  trade 
which  may  be  of  recent  origin  (Barton 
V.  McEelway,  2  Zabr.  165 ;  Enowles  v. 
Dow,  2  Foster  387 ;  Townsen^j  ».  Whitby, 
5  Harrington  55),  yet  it  is  important  to 
bear  in  mind  that  even  in  the  case  of 
mercantile  usage  this  rule  was  meant  for 
a  ffeneral,  uniform,  notorious,  and  reason- 
able course  of  trade  in  long-established 
commercial  communities,  and  should  be 
applied  with  great  caution  to  avoid  fet- 
tering the  commerce  of  our  growing 
towns  by  hasty  judicial  recogniiion  of 
their  early  crude  and  temporary  cus- 
toms. See  Harper  o.  Pound,  10  Ind.  B. 
32 ;  Wall  v.  East  River  Insurance  Co.,  3 
Duer  273;  and  the  remarks  of  Judge 
Stort  in  the  case  of  The  Schooner 
Reeside,  2  Sumner  667.        J.  T.  M. 
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Superior  Court  of  New  York. 

JOHN  R.  LEWIS  V9.  MELANCTHOK  BURR,  assignee  of  JAMES  SHARP. 

Where  a  person,  haying  at  the  time  a  lease  for  an  unexpired  term,  assigns  all  his 
property,  in  trust  for  the  benefit  of  his  creditors,  and  the  assignment  does  not 
disclose,  and  the  assignee  is  ignorant  at  the  time  he  accepts  of  the  assignment, 
that  the  assignor  owns  such  a  lease,  the  assignee  will  not  become  liable  for 
sabsequently  accruing  rent,  if  he  does  not  enter  into  the  possession  of  the 
demised  premises,  as  such  assignee,  or  do  any  act  which  can  be  regarded  as  an 
election  to  accept  of  the  term. 

Where  the  assignmentf  is  made  on  the  28th  of  January,  and  the  assignee  merely 
enters,  to  take  an  inventory  of  and  remove  assigned  property  being  on  the 
demised  premises,  and  completes  the  inventory  and  removes  the  property  on 
the  3lBt,  staying  no  longer  than  is  necessary  for  that  purpose;  and  never 
further  or  otherwise  occupies  the  demised  premises,  he  does  not,  thereby, 
become  liable  for  the  rent  falling  due  February  1st,  or  subsequently. 

Whether  a  voluntary  assignee  of  property,  in  trust  for  the  benefit  of  creditors, 
stands  in  the  same  position  as  an  assignee  in  banknuptcy,  in  respect  to  a  lease 
ovned  by  the  assignor  at  the  time  of  the  assignment,  discussed  by  Boswobth, 
Ch.  J. 

This  action  was  submitted  to  the  Court  at  general  term,  in 
November  1860,  for  its  judgment,  upon  a  case  containing  the  facts 
upon  which  •  the  controversy  depends,  agreed  upon  by  the  parties 
pursuant  to  section  372  [325],  of  the  New  ¥ork  Code.  The  plain- 
tiff, as  assignee  of  one  Ossian  L.  Hatch,  claims  to  recover  a 
quarter's  rent  of  premises  demised  by  Hatch  to  one  James  Sharp. 
Sharp,  on  the  28th  of  January,  1860,  being  insolvent,  assigned  all 
his  property  to  the  defendant,  in  trust  for  the  benefit  of  the  credi- 
tors of  Sharp :  the  rent  in  question  fell  due  Febuary  1st,  1860. 
The  question  is,  whether  the  defendant,  on  the  facts  of  the  case 
(and  which  are  stated  in  the  opinion  of  BoswoRTH,  Ch.  J.),  is 
liable  for  such  rent. 

Martin  ^  SmithSy  for  plaintiff. 

-ET.  M.  Whiteheady  for  defendant. 

By  the  Court,  Bosworth,  Ch.  J.  •  ♦ 

James  Sharp j  on  the  28th  of  January,  I860;  was  the  lessee  of 
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one  Ossian  L.  Hatch,  and  as  such  lessee,  held  a  lease  of  a  part  of 
the  store  and  basement  of  No.  26  Church  street,  in  the  city  of  New 
York,  at  an  annual  rent  of  $1500,  payable  quarterly,  which  lease, 
by  its  terms,  was  for  four  years  and  nine  months  from  May  1st,  1869. 

On  the  28th  of  January,  1860,  Sharp,  by  a  written  assignment, 
assigned  all  his  property ^  real  and  personal^  to  the  defendant,  in 
trust  for  the  benefit  of  the  creditors  of  Sharp.  The  •  assignment 
did  not  specify  the  lease  as  part  of  the  property  assigned. 

The  assignment  was  executed  by  the  defendant,  and  it  recites 
that  he  "  shall,  and  does,  hereby  and  hereunder,  take  possession 
of  all  and  singular"  the  property  thereby  assigned.  When  the 
assignment  was  executed,  there  was  a  stock  of  goods  on  the 
demised  premises  belonging  to  the  assignor. 

It  is  agreed  by  the  parties,  as  facts  in  the  case,  that  on  said 
28th  of  January,  « the  defendant  as  such  assignee,  entered  the 
demised  premises,  took  possession  of  the  stock  embraced  in  said 
assignment,  took  an  inventory  thereof ;  and  the  assignor  Sharp, 
with  the  approval  of  the  defendant,  exhibited  the  entire  stock  for 
sale,  on  the  demised  premises,  to  two  persons.  The  inventory  was 
completed  on  the  30th.    The  defendant  on  that  day,  at  the  auction  j 
room  of  several  auctioneers,  negotiated  for  the  removal  and  sale  | 
by  auction  of  said  sto^k  of  goods,  and  on  the  31st  of  January,  he  I 
removed  all  of  said  stock  of  goods  from  said  premises,  and  the  | 
defendant  has  not  since  that  time,  nor  otherwise  thaa  as  above  \ 
stated,  actually  occupied  the  same." 

«  That  tlie  time  taken  to  make  said  inventory,  was  reasonable  | 
and  necessary.  ' 

"  The  rent  reserved  in  said  lease,  is  greater  than  the  value  of 
the  use  and  occupation  of  the  demised  premises.- 

"The  defendant  has  not  in  any  manner  assigned  or  disposed 
of  his  right,  title,  and  interest  (if  any  he  ever  acquired)  in  the 
lease." 

Is  the  defendant,  upon  these  facts,  liable  for  the  quarter's  rent, 
$375,  falling  due  February  1st,  1860?  That  rent  has  not  been 
paid,  and  the  plaintiff,  as  assignee  of  the  lessor's  claim  for  it,  seeks 
to  recover  it  from  the  defendant. 
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We  regard  it  as  settled,  that  an  assignee  in  bankruptcy  does 
not,  by  the  mere  force  of  the  assignment  and  his  acceptance  of  it, 
become  the  assignee  of  an  unexpired  term  of  a  lease,  -which  the 
binknipt  may  own  when  the  assignment  is  made,  in  such  sense, 
that  he  cannot  decline  to  accept  the  term,  and  avoid  incurring 
liability,  as  assignee,  for  subsequently  accruing  rent.  The  assignee 
may  decline  to  accept  of  the  term,  and  in  that  case  will  not  be 
liable  as  an  assignee  of  the  lease.  But  if  he  enter  into  the  posses- 
sion of  the  demised  premises,  and  occupy  them  as  such  assignee, 
he  will  be  liable  for  rent  accruing  during  such  occupation.  He 
will  not  become  liable  by  merely  entering  into  the  demised  premi- 
ses, for  the  purpose  of  taking  possession  of  other  property  of  the 
bankrupt  and  removing  it.  Martin  vs.  Blacky  9  Paige  644.  Soto 
vs.  Kennetty  8  Ad.  k  Ellis  669.  Sanson  vs.  Stevenson^  1  Barn.  & 
Ad.  304.  Copeland  vs.  Stephens,  Id.  594. 

If  a  voluntary  assignee  of  property,  in  trust  for  the  benefit  of 
the  creditors  of  the  assignor,  stands  in  the  same  position ;  then 
the  only  question  will  be,  whether  the  defendant  has  done  any 
acts,  signifying  his  assent  or  election  to  accept  of  the  term. 

There  is  no  doubt,  that,  if  he  accepts  of  the  term  as  assignee, 
he  will  be  liable  for  rent  accruing  whilst  he  holds  the  estate  as 
assignee.  Patten  vs.  Deshon,  1  Gray  329. 

So  a  mere  equitable  assignee  of  a  lease,  who,  as  such,  has  entered 
into  possession  and  occupied  the  demised  premises,  is  liable  for  the 
rent  accruing  during  such  occupancy.  Jenkins  vs.  Portman, 
1  Keen  435.  S.  C,  15  Eng.  Ch.  R.  455,  note  2.  Close  vs.  WiU 
lerforesj  1  Beavan  113. 

But  may  a  voluntary  assignee  accept  of  the  general  assignment 
made  by  the  assignor,  and  reject  the  term  ?  In  the  present  case, 
it  does  not  appear  that  the  assignee  when  he  accepted  of  the 
assignment,  knew  that  his  assignor  owned  the  lease;  and  the 
question  is  to  be  considered,  in  view  of  this,  as  one  of  the  facts  in 
the  case. 

In  Carter  vs.  Wame,  4  Carr.  &  P.  191,  Lord  Tknterdkn,  C.  J., 
held  and  charged  the  jury,  that  a  voluntary  assignee  of  property, 
in  trust  for  the  benefit  of  creditors,  stood  in  the  same  position 
as  an  assignee  in  bankruptcy.    This  ruling  is  adverted  to  by 
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LiTTLBDALB  and  Patteson,  Jb.j  in  their  opinions  in  ffato  vs. 
Kennett,  auprd.  Bat  it  can  hardly  be  said,  that  either  of  them 
expressed  the  opinion  that  it  was  accurate. 

In  Fratt  vs.  Levan  ^  Snyder j  1  Miles  358,  it  was  held,  that  the 
voluntary  assignee  might  reject  the  term,  and  that  the  same  rules 
applied  to  him  as  to  an  assignee  in  bankruptcy.  In  that  case, 
however,  the  lease  was  not  assignable  except  by  the  written  con- 
sent of  the  lessor,  and  that  consent  he  never  gave.  See  Morrii 
vs.  Parker  et  al.,  1  Ashmead  187.  The  case  of  Carter  vs.  Ham* 
mett,  12  Barb!  S.  C.  R.  253,  favors  the  same  view.  The  N.  Y. 
Common  Pleas  in  Joumeay  vs.  Brackley,  1  Hilton  447,  determine 
the  precise  point,  in  favor  of  the  voluntarjr  assignee.  No  case 
has  been  cited,  which  decides  to  the  contrary. 

The  cases  in  this  Court,  in  which  the  voluntary  assignee  has 
been  held  liable,  are  not  in  conflict  with  the  rule  for  which  the 
defendant  contends.  . 

In  Young  vs.  Peyser^  3  Bos.  308,  the  assignee  entered  into  the 
demised  premises,  and  took  possession  thereof,  by  virtue  of  the 
assignment,  and  occupied  the  premises  until  he  surrendered  them 
and  the  lease  to  the  plaintiff,  who  accepted  them.  The  assignee 
was  held  liable  for  the  rent  which  fell  due,  during  such  occupation. 

The  same  rule  was  applied  in  Astw  vs.  Lent^  6  Bosw.  612. 

The  case  of  Muir  vs.  Glinsman  (argued  at  the  January  and 
decided  at  the  February  General  Term  of  this  Court  1856),  and 
commented  on  in  Joume<iy  vs.  Brackley^  suprdy  1  Hilton  465-467, 
is  not  in  conflict  with  the  decisions  in  the  latter  ease,  or  with  that 
made  in  Pratt  vs.  Levan,  suprd, 

Muir  vs.  Glinsman  did  not  seek  to  charge  the  assignee  person- 
ally, and  the  judgment,  pronounced  at  special  term,  directed  that 
the  quarter's  rent  which  fell  due  November  1st,  1864,  should  be 
paid  by  the  assignee  out  of  the  proceeds  of  the  assigned  property 
in  his  hands ;  the  complaint  alleging,  and  the  answer  not  denying, 
that  Glinsman  had  in  his  hands  proceeds  of  the  assigned  property 
suflicient  to  pay  such  rent.  Muir,  on  the  29th  of  April,  1854, 
leased  to  one  James  Grundy  the  second  and  third  floors  of  the 
premises,  No.  442  Broadway,  for  two  years,  from  the  1st  of  May 
then  next,  at  $1950  per  annum,  payable  quarterly.    In  Septem- 


LEWIS  fi.  BUBE. 


805 


ber  1854,  Qrandj,  being  in  the  oocupfttion  of  the  demised  pre- 
mises, and  having  become  insolvent,  assigned  all  his  property  (in 
trust  for  the  benefit  of  creditors)  to  Glinsman.  The  latter  imme- 
diltely  took  actaal  possession  of  the  premises,  and  of  the  assigned 
property  therein ;  put  a  clerk  in  possession,  who  continned  therein, 
making  sales  therein,  nntil  after  the  Ist  of  November,  1854,  when  the 
qaarter's  rent,  which  that  action  was  bronght  to  recover,  became 
doe.  The  assigned  property  (inclnding  the  leluse)  was  mortgaged 
by  a  chattel  mortgage  made  prior  to  the  assignment,  and  in  force 
when  it  was  made.  In  the  langnage  of  that  case,  there  was 
eoDsiderable  of  the  assigned  property  left,  after  satisfying  the 
mortgage,"  and  <<part  of  the  goods  were  sent  from  the  store  in 
Broadway  to  a  store  in  Nassau  street,  and  were  returned  after  the 
mortgage  was  satisfied."  The  goods  so  returned,  were  sold  on  the 
demised  premises. 

The  evidence  justified  the  conclusions  that  the  assignee  entered 
the  demised  premises  with  intent  to  occupy  them,  and  to  occupy 
them  as  assignee,  by  virtue  of  the  assignment,  and  did  so  occupy 
\  them ;  and  the  Court  thought  the  assignee  had  no  ground  of  com- 
plaint in  the  fact  that  he  was  ordered  to  pay  that  quarter's  rent 
out  of  the  moneys  in  his  hands,  realized  from  the  assigned  estate, 
instead  of  paying  it  out  of  his  own  funds.  See  Astar  vs.  L^Amo- 
reux,  4  Sand.  S.  C.  524;  s.  c,  4  Seld.  107;  Ohilds  vs.  Clari,  8 
Barb.  Ch.  R.  52;  Cahert  vs.  Bradley^  18  How.  XT.  8.  R.  580. 
If  we  are  at  liberty  to  follow  the  decisions  made  in  Prait  vs.  Xe- 
vatiy  and  Jaumeay  vs.  Braekfejf^  suprd^  there  is  nothing  in  the 
plaintiiF's  equities  which  should  disincline  us  to  do  so.  See  opinion 
of  Denmah,  C.  J.,  in  ITow  vs.  Kennett^  iuprd. 

Voluntary,  assignees  of  property  in  trust  for  the  benefit  of  cre- 
ditors, administer  large  estates ;  and  their  appointment  is  a  matter 
of  almost  daily  occurrence :  they  are,  by  existing  laws,  placed  on 
the  same  footing,  in  respect  to  the  costs  of  suits  brought  by  and 
against  them,  as  executors  and  administrators.    Code,  §  817. 

They  may  maintain  actions  for  the  benefit  of  creditors,  to  reach 
property  which  their  assignor  had  disposed  of,  with  intent  to  de- 
fraud.  Laws  of  1858,  p.  506,  ch.  814. 
Vol.  XL— 20 
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The  Bame  considerations  of  public  policy  which  permit  an  assignee 
in  bankruptcy,  a  receiver,  or  executor,  to  reject  a  term  which 
would  be  a  charge  instead  of  a  benefit  to  the  estate  he  is  appointed 
to  administer,  vould  seem  to  favour  its  application  to  a  voluntary 
uussignee  for  the  benefit  of  creditors. 

The  recent  legislation  in  this  State,  already  referred  to,  seenp 
to  have  its  origin  in  the  same  views. 

We  think,  therefore,  that  the  defendant's  liability  in  this  case 
depends  upon  the  question,  whether  he  entered  under  such  cir- 
cumstances as  manifest  his  assent  to  accept  the  term. 

The  case  concedes  that  the  rent  reserved  is  more  than  the  valae 
of  the  use  of  the  demised  premises.  It  was,  therefore,  the  duty 
of  the  assignee  to  waive  the  term,  if  he  had  the  right  to  do  so. 

He  was  not  in  possession  when  the  rent  in  question  accrued : 
he  has  not  paid  any  rent  to  the  plaintiff.  The  assignment  does 
not  import  that  the  assignor  had  any  such  property  as  the  lease  in 
question,  nor  does  it  appear  that  the  assignor  knew  that  he  had. 
Had  it  appeared  that  the  assignee  knew,  when  he  accepted  of  the 
assignment,  that  the  assignee  owned  this  unexpired  term,  what  • 
effect  should  be  given  to  that  fact,  it  is  unnecessary  now  to  con- 
sider. 

The  case  does  not  state  that  the  assignee  took  possession  of  the 
demised  premises. 

It  states  that  he  entered  them,  and  took  possession  of  the 
stock,*'  &c.  And  as  it  also  states  that  he  did  not  occupy  the  pre- 
mises, otherwise  than  to  make  an  inventory  of*  the  goods  aod  re- 
move them,  and  stayed  no  longer  than  was  necessary  for  that 
purpose — all  having  been  concluded  on  the  third  day  after  the 
assignment  was  executed — we  are  of  the  opinion,  upon  the  facts 
as  the  parties  have  stated  them,  that  his  entry  was  solely  for  the 
purpose  of  possessing  himself  of  the  stock,  and  without  any  intent 
to  accept  of  the  term. 

That  he  did  nothing  which  could  have  led  the  plaintiff  to  sup- 
pose that  he  entered  upon  the  prembes  with  a  view  to  take  posses- 
sion of  them  as  assignee,  even  if  the  plaintiff  knew,  before  the 
goods,  had  been  removed,  that  any  assignment  had  been  made. 

These  views  entitle  the  defendant  to  judgment. 
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Supreme  Court  of  Penneylvania.    February  2(?,  1868. 

PHCBNIXVILLB  V$.  THB  PHCENIX  IRON  COMPANT. 

Where  the  public  acquire  a  right  of  way  over  a  race  previously  dug  by  the  owner 
of  the  land,  the  burden  of  building  and  miuntaining  such  a  bridge  as  is  neces- 
saiy  for  the  highway,  rests  upon  the  public. 

On  tbe  other  hand,  where  the  owner  of  the  land,  for  his  own  purposes,  digs  a  race 
across  an  existing  highway,  he  is  bound  to  build  and  keep  in  repair  such  bridge 
as  is  necessary  for  the  highway. 

His  obligation  is  proportioned  to  the  public  right  at  the  time.  If  the  way  be  only 
a  footway,  a  bridge  to  accommodate  foot-passengers  is  all  he  is  required  to 
baild  or  maintain.  If  the  pubUo  subsequently  acquira  greater  rights,  his  obli- 
gation is  not  increased. 

Therefore,  in  a  case  where  a  bridge  built  by  defendants'  vendor  had  been  carried 
away  and  a  new  one  built  wider  and  higher,  to  correspond  with  a  new  road  laid 
out  by  order  of  Court  on  the  site  of  the  old  one,  it  was  hdd^  that  defendants 
were  not  liable  for  repairs  to  this  new  bridge. 

Strong,  J.,  delivered  the  opinion  of  the  Court. 

If  the  public  acquire  a  right  of  waj  over  a  race  previously  dug 
by  the  owner  of  the  land  through  which  it  passes,  the  burden  of 
building  and  maintaining  such  a  bridge  as  is  necessary  for  the 
highway,  rests  upon  the  public.  On  the  other  hand,  it  is  equally 
clear,  that,  if  the  owner  of  a  mill  make  a  channel  to  it  across  a 
highway  already  in  existence,  and  build  a  bridge  over  the  channel 
which  is  used  as  a  public  bridge,  he  shall  be  bound  to  repair. 
This  is  laid  down  in  1  Rolle's  Ab.  368,  title  Bridges^  pi.  2,  and  it 
has  been  ever  since  recognised  as  law.  Perley  vs.  Chandler,  6 
Mass.  454.  Bygert  vs.  Schenk,  23  Wendell  446.  Woodring  vs.. 
ForH  Township,  4  Casey  355.  The  reason  given  is,  that  the  • 
bridge  is  erected  for  the  private  benefit  of  the  owner  of  the  mill. 
To  this  might  be  added,  that  it  is  made  necessary  by  his  interfer- 
ence with  the  way  in  which  the  public  had  acquired  a  right. 
Though  he  may  dig  and  maintain  a  race  through  a  highway,  the 
fee  simple  of  which  belongs  to  him,  he  cannot  do  it  at  the  expense 
of  the  rights  of  the  public.  He  must  preserve  the  highway,  with- 
out any  diminution  of  the  right  to  its  enjoyment  which  the  public 
had  obtained  before  ;  and  hence,  his  obligation  to  build  and  main-  / 
tain  a  bridge,  such  as  shall  keep  the  way  in  substance  as  good  as 
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it  was  before  he  dug  his  race.  His  obligation  is  proportioned  to 
th^  public  right.  If  the  way  be  only  a  footway,  a  bridge  to  accom- 
modate foot-passengers  is  all  that  he  is  required  to  build  or  main- 
tain. If  the  public  subsequently  acquire  greater  rights  his  obliga- 
'tion  is  not  increased,  for  with  those  enlarged  rights  he  has  not 
interfered. 

We  understand  the  Court  below  to  hare  instructed  the  jury  in 
aqcordance  with  these  principles.    When  |he  race  was  dug,  the 
public  had  acquired  rights  to  a  way  which  had  been  opened,  and 
upon  which  repairs  had  been  made  by  the  supervisors  of  the  town- 
ship.   Then  it  became  the  duty  of  the  landowner,  on  excavating 
the  race  across  the  way,  to  build  a  bridge  over  the  race  adequate 
for  the  road,  as  it  was  then  open.    Beyond  the  road,  as  open,  the 
public  had  no  right  of  way.    Such  a  bridge  was  constructed,  so 
far  as  appeared,  satisfactorily  to  the  public  authorities.  Some 
years^  afterwards,  by  order  of  the  Court  of  Quarter  Sessions,  a  new 
road  was  laid  out  and  opened  partially  on  the  site  of  the  old  road, 
crossing  the  race,  but  of  the  width  of  thirty-three  feet,  while  the 
width  of  the  old  road  at  the  crossing  was  but  twenty  feet.    For  a 
time  travelling  on  the  new  road  was  over  the  bridge  as  it  had  been, 
but  the  bridge  having  been  carried  away,  a  new  one  was  erected, 
wider  and  higher  than  the  former,  to  accommodate  the  road  as  it 
had  been  located  by  order  of  the  Court.    The  question  raised  on 
the  trial  was,  whether  the  defendants,  who  succeeded  the  owners  at 
the  time  the  race  was  dug,  are  liable  for  repairs  to  this  second 
bridge.    U,pon  this  subject  the  charge  to  the  jury  must  be  con- 
sidered as  a  whole.    We  may  not  extract  a  single  sentence  and 
overlook  it^  connection  and  qualification.    The  substance  of  the 
instruction  given  to  the  jury  was,  that  there  was  nothing  in  the 
single  fact  that  a  new  road  had  been  laid  out,  that  relieved  the 
defendants  from  their  obligation  to  maintain  the  bridge ;  that  if 
the  new  road  was  substantially  the  same  as  the  road  which  was 
there  when  the  race  was  cut,  they  were  bound  to  keep  the  bridge 
in  repair.    On  the  other  hand,  they  were  instructed,  that  if  the 
new  road  differed  materially  from  the  old  one  at  the  race  crossing ; 
/      if  it  was  not  on  the  same  ground,  or  was  widened,  and,  in  conse- 
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qoenoe  of  the  change,  a  different  bridge  was  reqmred  to  accommo- 
date  the  new  and  different  right  of  the  pablic,  the  defendants  were 
not  bonnd  to  conetriict  anch  a  bridge  or  keep  it  in  repair.  The 
part  of  the  charge  singled  out  for  exception,  is  bnt  a  substantial 
repetition  of  the  instruction.  It  is  not  a  just  view  of  it,  which 
sees  any  such  doctrine  as  the  plaintiff  in  error  urges  is  found  in  it. 
The  jary  coold  not  haye  understood  it  to  mean,  that,  if  the  new  ^ 
bridge  would  accommodate  more  passengers  than  the  old  one, 
the  defendants  were  not  liable.  The  language  of  the  Court  ' 
referred  to  different  rights  of  the  public,  not  to  a  difference  in  the 
Bamber  of  travellers  along  the  highway.  With  such  new  rights, 
if  any  there  were,  the  defendants  had  never  interfered,  and  there- 
fore, repairs  of  a  bridge  erected  in  pursuance  of  these  rights  could 
not  be  demanded  of  theuK  This  part  of  tl^fi  charge  was  at  least  as 
fivorable  to  the  plaintiffs  as  they  had  a  right  to  demand. 

The  second  assignment  of  error  is,  that  the  Court  erred  in 
charging  the  jury,  that  the  plaintiffs  could  not  recover  for  money 
expended  in  repairing  the  footway  alongside  of  the  county  bridge, 
over  French  creek.  The  assignment,  we  think,  is  well  founded. 
The  footway  was  erected  by  the  vendor  of  the  defendants,  not  as 
the  price  paid  for  a  franchise  given,  but  as  a  substitute  for  a  por- 
tion of  the  public  right  appropriated  to  themselves.  By  the  Act 
of  Assembly,  they  were  allowed  to  occupy  the  bridge  over  French 
creek  with  railroad  for  their  private  use ;  but  they  were  required 
by  the  same  Act,  to  construct  a  convenient  and  substantial  footway 
over  the  creek,  to  be  attached  to  the  bridge  on  the  west  side,  as 
soon  afl  their  railroad  should  be  laid  on  the  bridge.  The  railroad 
was  constructed  over  the  bridge  as  authorized  by  the  Act,  and  as 
required,  the  footway  was  built.  With  this  the  court  was  of  opin- 
ion the  obligation  of  the  defendants  was  satisfied.  It  is  true,  the 
language  of  the  Act  is,  that  the  footway 'shall  be  constructed  as 
soon  as  the  railway  is  laid  over  the  bridge.  It  does  not  in  words 
say  anything  of  repairs,  but  the  Act  is  to  be  construed  according 
to  its  intention.  That  intention,  it  is  true,  is  to  be  gathered  from 
its  words,  but  not  from  any  single  word.  We  must  ascertain  its 
spirit  and  meaning  from  all  the  language  employed.    Now  the 
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requirement  of  a  footway  contemporaneously  with  the  occupation 
of  the  bridge  by  a  railway,  makes  it  clear,  that  the  Legislature  did 
not  intend  to  diminish  the  rights  of  the  public  or  the  convenience 
of  the  foot-passengers.    It  was  evident  that  the  use  of  a  railway 
over  the  bridge  would  obstruct  and  endanger  passage  on  foot.  It 
was  most  just,  that  while  the  grantees  of  the  privilege  continued 
to  use  the  bridge  for  such  a  way  and  for  their  private  advantage, 
they  should  provide  other  means  of  passage  equally  convenient  and 
lasting,  with  those  which  the  public  would  have  enjoyed  had  it  not 
been  for  their  interference.    It  is  a  fair  presumption,  that  the 
Legislature  never  intended  to  give  away  public  rights  or  to  impose 
a  burden  upon  any  local  community  without  compensation.  Yet, 
if  the  construction  of  the  Act  contended  for  by  the  defendants  is 
correct,  a  burden  has  b^n  imposed  on  the  plaintiffs — namely,  the 
maintenance  of  the  foot-bridge,  solely  for  the  private  advantage 
of  those  who  are  using  the  railway.  Por  their  benefit  the  footway 
was  erected,  and  for  their  benefit  it  is  maintained.  There  is,  then, 
the  same  reason  lor  requiring  them  to  repair,  that  there  was  for 
requiring  them  to  erect.    We  think,  therefore,  the  Act  of  Assem- 
bly imposed  a  continuing  obligation  to  provide  the  designated 
substitute,  for  the  diminished  facility  and  safety  of  passage  across 
the  bridge,  so  long  as  the  public  right  shall  thus  be  abridged. 
And  such  has  been  the  construction  given  to  similar  language  in 
other  legislative  Acts.    Thus,  in  Itez  vs.  The  Inhabitants  of  the 
County  ofKenty  18  East  220,  it  was  ruled,  that  a  company,  which 
by  Act  of  Parliament  had  been  empowered  to  make  a  river  navi- 
gable and  to  take  tolls,    and  to  amend  or  alter  such  bridges  or 
highways  as  might  hinder  the  passage  or  navigation,  leaving  them 
or  others  as  convenient  in  their  room,"  was  bound  to  repair  a 
bridge  which,  under  the  Act,  they  had  built  forty  years  previously 
to  the  indictment.    Lord  Ellenborough  declared  it  to  be  a  con- 
tinuing condition,  and  all  the  judges  held,  that  the  word  leaving'* 
imported  both  building  and  continued  maintenance,  because  the 
alteration  in  the  old  highway  was  made  for  the  purposes  of  the 
company.    The  doctrine  of  Bex  vs.  The  Inhabitants  of  Lindsay^ 
14  East  817,  seems  to  be,  that  when  the  acts  of  a  grantee  of  a 
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public  franchise  ha?e  rendered  a  bridge  neceBsary,  the  law,  without 
any  statutory  requisition,  imposes  upon  the  grantee  the  duty,  not 
only  of  erecting  but  mabtaining  the  bridge.  There  is  nothing  in 
Meadmlle  vs.  T/ie  Erie  Canal  Company,  6  Harris  66,  which  is  in 
conflict  with  these  views.  In  that  case,  the  original  obligation  to 
build  the  bridge  was  never  upon  the  Commonwealth  or  upon  the 
Company,  and  of  course  there  was  no  liability  on  them  to  repair. 
There  was  error,  then,  in  instructing  the  jury  that  the  defendants 
are  not  liable  for  the  money  expended  in  repairing  the  footway. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SUPREME  OOUBT  OV  PENNSYLVANIA.^ 

Schedule  and  Affidavit  of  Lou^  not  admissible  as  evidence  in  Action  on 
Policy  of  Insurance — Waiver  of  preliminary  Proofs,  sufficiency  of  a 
quntion  of  Law, — Preliminary  proofs,  though  conditions  precedent  to  the 
right  of  the  insured  to  recover,  may  yet  be  waived,  and  hence  are  only 
important,  when  made  so  by  the  conduct  of  the  insurers,  for  whose  secu- 
rity tod  information  they  are  required :  The  Oommontoealth  Insurance 
Ompany  vs.  Sennett  et  al 

Though  the  insurers  may  not  object  to  the  regularity  of  the  prelimi* 
nary  proo&,  yet  the  insured  cannot  prove  his  loss  or  the  particulars  of  it 
by  his  own  statement ;  he  cannot  make  evidence  for  himself :  Id. 

Where  the  Court  permitted  the  schedule,  statements,  and  affidavits  of 
the  pIuDtiffii  relating  to  their  loss,  to  be  read,  not  only  to  prove  compli* 
ance  with  the  conditions  of  the  policy  as  to  preliminary  proof,  but  to  go 
to  the  jury  as  primd  facie  evidence  of  the  goods  lost,  as  to  quantity  and 
quality,  but  not  as  to  value,  it  was  error ;  for,  there  being  nothing  in  the 
policy,  making  these  papers  evidence  per  sCy  they  were  not  evidence  of 
the  goods  lost,  and  should  not  have  been  read  to  or  sent  out  with  the 
jury:  Id. 

It  is  not  necessary  to  prevent  such  use  of  the  schedule  and  statements,  f 
that  issue  be  taken  or  notice  given  before  the  trial,  that  their  correctness 
would  be  called  in  question  :  Id. 

^  From  Robert  E.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  5th  Tolume 
off  hU  Reports. 
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The  praliminary  pmA  and  their  snjSeienoy  are  for  the  Gonrt;  if  not 
fiafficicQt  the  cause  k  at  an  end,  unless  they  have  been  expressly  or  im* 
pliediy  waived  by  the  defendants :  Id. 

The  rule  is  that  if  the  preliminary  proo&  are  waived  or  are  snfficient, 
such  waiver,  or  sufficiency,  in  effect  strikes  the  condition  requiring  them 
out  of  the  contract :  Id, 

Minicipal  Liens  tn  AUegheny  Gounty — Divegted  by  Judicial  Sak  of 
Froperty  bound  by  them. — ^The  Act  of  3d  February,  1824,  enacting  that 
municipal  assessments  in  the  city  and  county  of  Philadelphia  should  have 
priority  over  all  other  liens,  was  extended  to  Allegheny  county  by 
Act  of  5th  April,  1844,  and  is  the  general  law  governing  municipal  liens 
in  the  latter  county:  Allegheny  Ot(y*8  Appeal — Tassey'g  Estate. 

Under  this  general  law  these  liens  are  divested  by  a  judicial  sale  of  the 
property  on  which  they  are  assessed :  Id. 

The  special  Acts  of  5th  April,  1849,  P.  L.  341,  8th  April,  1851,  P.  L. 
871,  and  30th  May,  1852,  P.  L.  204,  do  not  change  the  law  in  this  re- 
spect. The  assessments  author^ed  by  those  acts  are  discharged  by  a 
judicial  sale  of  the  property,  so  far  as  the  money  realized  from  the  sale 
will  pay  the  same  :  Id. 

The  phrase — shall  be  and  remain  a  lien  until  paid  and  satisfied*' 
discussed:  Id. 

Prior  Executions,  lohen  and  for  what  Cause  postponed  to  subsequent 
Writs  of  Fieri  JbcuisJ— r-Where  the  goods  of  a  merchant  levied  on  under 
an  execution,  were  not  removed,  nor  the  store  closed,  but  was  put  in  the 
hands  of  a  clerk  at  the  instance  of  plaintiffs'  attorney,  with  privilege  to 
sell  as  usual  and  account  for  the  proceeds  to  the  sheriff,  and  the  clerk^ 
with  defendant,  did  sell  goods  up  to  the  sheriff's  sale,  keeping  no  account 
of  goods  sold  but  only  of  the  amount  of  money  alleged  to  have  been  taken 
on  sales,  the  execution  will  be  postponed  to  one  subsequently  issued, 
though  the  levy  in  the  first  execution  was  not  for  security  only  and  there 
was  no  unnecessary  delay  in  executing  it :  Parys  &  Co.'s  Appeal. 

It  is  in  contravention  of  the  law  to  permit  the  possession  and  control  of 
the  property  of  a  defendant  in  an  execution  to  remain  after  levy  as  before, 
or  to  sell  at  private  sale,  it  being  not  only  fraud  in  fact  but  fraud  in  law  ; 
and  if  done  in  pursuance  of  arrangements  made  by  the  execution-creditor, 
he  will  be  postponed  to  a  junior  execution :  Id. 

Partnership  Debts. — Firm  not  liable  for  Money  borrowed  by  individual 
Partner  unless  assumed. — ^If  one  person,  for  the  purpose  of  entering  into 
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ptrtneTBhip  with  another,  borrow  money,  giving  hiB  individnal  note  there- 
hr,  and  it  is  ased  by  the  coimttner  in  buying  goods  for  the  firm,  the  debt 
does  not  thereby  beoome  that  of  the  firm  unless  ei^pressly  assumed :  Don^ 
noBy  Ts.  R^n. 

Rescuston  in  Equity  of  Coniraxit  for  fahe  or  fraudulent  Represtenta* 
tions, — An  exeoutory  <^traot  in  which  there  has  been  a  total  failure  of 
eoQsideration  will  not  be  enforced  either  at  law  or  in  equity  :  but  when 
the  contract  is  executed,  a  court  of  equity  will  not  interpose  to  rescind  it 
except  for  fraud  or  palpable  mistake :  Roekafelloie  vs.  Baker, 

But  where  the  buyer  of  an  article,  which  he  finds  in  market,  has  a'fnil 
opportunity  to  examine  it,  and  the  means  of  information  relative  to  facts 
sad  circumstanees  affecting  the  value  of  the  commodity  are  equally  accessi- 
ble to  buyer  and  seller,  there  being  no  warranty  and  no  concealment  by 
the  seller  of  facts  which  he  was  bound  to  communicate,  a  mere  false  asser- 
tion  of  value  is  not  a  fraud  or  mistake  in  the  legal  sense  of  those 
terms:  jS. 

PreMentment  for  Payment  and  Refxual^  what  are  sufficient. —  Within 
lehat  time  Notice  of  Non-payment  must  he  given. — Defence  to  Action  against 
Bunker  for  negligence  in  demanding  Payment  of  Note. — Notice  to  In* 
dorsevy  tp/i^n  sufficient. — It  is  a  sufficient  presentment,  demand,  and  refusal 
of  payment  of  a  note,  or  a  legal  equivalent  thereto,  that  it  was  in  the 
banking  house  where  it  was  made  payable  on  the  day  it  fell  due,  and  that 
there  were  no  funds  of  the  maker  there,  nor  other  provision  for  payment : 
EalloweU  4?  Co,  vs.  Curry  et  al 

Where  a  note  fell  due  on  Saturday,  and  the  residenCMd  of  the  holders 
and  indorser,  and  the  place  of  payment,  were  all  in  the  same  city,  written 
or  verbal  notice  of  non-payment  might  have  been  given  to  the  indorser 
personally;  if  written,  it  might  have  been  left  at  his  dwelling  or  place  of 
business,  either  on  that  day  or  the  following  Monday :  Id. 

In  an  action  by  the  owners  of  a  note  against  a  banking  firm  at  whose 
office  the  note  was  made  payable,  for  neglect  in  not  demanding  payment 
from  the  maker,  aud  in  not  giving  notice  of  the  non-payment  thereof  to 
the  indorser,  by  reason  whereof  he  was  discharged  and  the  plaintifis  lost 
their  debt,  it  is  a  sufficient  defence  to  show  that  the  maker  had  no  funds 
in  the  banking  office  when  it  fell  due,  and  that  notice  of  dishonor  was 
actually  received  in  due  time  by  the  indorser :  Id. 

Where  a  notary  received  the  note  for  protest  from  a  clerk  of  the  banking 
office  where  it  was  payable,  between  ten  and  eleven  o'clock  on  the  night 
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of  the  day  it  fell  doe,  and  he  placed  the  notiee  of  protest  then  made  under 
the  door  of  the  indorser'a  reaidenoe,  before  twelve  o'clook,  at  the  request 
of  his  daughter,  who  took  it  up  and  placed  it  on  her  father's  desk,  so  that 
he  got  the  notice,  it  was  sufficient,  as  the  issue  was  upon  the  neglect  of 
the  defendants  in  not  giving  notice  to  the  indorser  of  the  non-payment  of 
the  note :  Id, 

8TJPBBME  COURT  OF  NEW  TOBK.* 

Municipal  Oorporationa — J}ufy  and  Liability  in  respect  to  Sewers,-^ 
Although  no  action  will  lie  against  a  municipal  corporation  for  a  refosal 
or  omission  of  the  Common  Council  to  construct  a  sewer,  yet,  the  corpo- 
ration haying  made  any  of  the  improvements,  or  undertaken  any  of  the 
public  works,  authorised  by  the  charter,  the  duty  is  imperative  to  con* 
struct  them  in  a  proper  manner,  and  ke6p  them  in  proper  repair :  Barton 
v.  The  City  of  Syracuse. 

The  act  of  construction,  and  the  duty  of  JLoeping  in  repair  afler  the 
same  are  complete,  are  ministerial  in  their  nature ;  and  for  aiiy  negleot 
or  omission  of  duty  an  action  lies,  at  the  suit  of  any  party  specially 
injured:  Id» 

Where  the  charter  of  a  city,  in  the  section  conferring  authority  to  make 
and  repair  streets,  sewers,  &c.,  in  terms  declares  it  to  be  the  "  duty  of  the 
mayor  and  common  council"  to  do  the  acts  mentioned,  when  they  shall 
deem  them  proper,  and  they  have  adjudged  a  sewer  to  be  proper  and  ne- 
cessary, and  have,  at  the  expense  of  the  property  benefited,  caused  it  to 
be  built  as  a  "  local  improvement,"  and  paid  for  by  a  "  local  assessment," 
in  pursuance  of  their  charter,  the  duty  of  keeping  it  in  repair  is  one  of 
public  concern,  relating  to  the  public  welfare,  and  is  to  be  regarded  as 
imperative  and  peremptory.  The  corporation  cannot  negligently  omit,  or 
arbitrarily  refuse,  to  exercise  the  power  vested  in  it,  to  keep  the  same  in 
repair:  Id, 

A  property-owner,  in  connecting  his  drain  with  a  public  sewer,  is  not 
bound  to  guard  against  the  negligence  of  the  city  corporation,  and  its 
want  of  care  in  preserving  the  sewer  in  repair.  As  he  cannot  foresee  th^ 
negligence  of  the  corporation,  he  is  not  called  upon  to  guard  against  it. 
He  is  at  liberty  to  assume  that  the  sewer  will  be  kept  in  repair :  Id, 

The  negligence  of  the  city  corporation,  in  such  a  case,  does  not  depend 
upon  notice  to  them  that  the  sewer  is  out  of  repair :  Id, 

If  an  obstruction  in  a  sewer  is  the  necessary  and  ordinary  result  of  the 

1  From  tJie  Hon.  0.  L.  Barbour,  Beporter,  to  appear  in  the  87th  volume  of  hia 
Beports. 
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lioir  of  water  and  filth  into  the  sewer  and  an  omission  to  guard  against  or 
remove  it,  this  is  in  itself  negligent.  It  is  a  neglect  of  duty  not  to  ascer« 
tain  that  the  sewer  has  become  obstmeted;  and  if,  in  consequence  of  such 
obstruction,  water  is  set  back,  through  the  under-drain  of  an  individual, 
into  hb  cellar,  the  city  is  liable  to  him  for  damages :  Id, 

Highways;  EncroachmenU  upon,  or  OhUruciiom  in;  Right,  of  Re- 
moval— A  mere  encroachment  on  a  public  highway,  by  a  fence,  will  not 
aathorixe  the  removal  of  the  fence  by  an  individual,  unless  it  hinders,  im- 
pedes, or  obstructs  the  use  of  the  road  by  the  public :  Harrower  et  at.  v. 
RiUoH  ei  al 

An  encroachment  of  a  fence  upon  the  highway  is  not  a  public  nuisance, 
eo  as  to  authorise  an  individual  to  abate  it,  unless  it  interferes  with  the  use 
of  the  rood  by  the  public :  Id. 

His  justification  will  be  limited  by  the  necessity  of  the  case;  and  if  the 
use  of  the  road  is  not  interfered  with  by  the  fence,  he  will  be  a  trespasser, 
in  ramoving  it :  Id, 

If  there  be  a  nuisance  in  a  public  highway,  a  private  individual  cannot 
of  his  own  authority  abate  it,  unless  it  does  him  a  special  injuiy;  and  he 
can  only  interfere  with  it  so  far  as  is  necessary  to  exercise  his  right  of  pass- 
ing along  the  highway,  doing  no  unnecessary  damage :  Id, 

If  one  can,  with  reasonable  care,  notwithstanding  the  act  complained 
of^  enjoy  the  right  fx  franchise  belonging  to  him,  he  is  not  at  liberty  to 
destroy  or  interfere  with  the  property  of  the  wrongdoer :  Id, 

Landlord  and  Tenant. — Upon  a  letting  of' realty,  lands,  or  tenements, 
there  is  no  implied  warranty  that  they  are  fit  for  the  use  for  which  the 
lessee  requires  them :  McGlashan  v.  TaHmadge, 

The  maxim  of  caveat  emptor  applies  to  the  contract  of  hiring  of  real 
property,  as  it  does  to  the  transfer  of  all  property,  real,  personal,  or  mixed, 
with  one  or  two  recognised  exceptions :  Id, 

In  the  absence  of  any  fraudulent  representations  or  concealment  by  the. 
lessor,  as  to  the  state  and  condition  of  the  premises  let,  and  their  fitness 
for  the  purpose  for  which  they  are  hired,  it  is  no  defence  to  an  action  for 
the  rent,  that  the  premises  were  and  continued  to  be  unhealthy,  noisome, 
&ad  offensive,  and  unsuitable  for  a  dwelling :  Id, 

Accord  and  Satisfaction — Joint  Wrongdoers, — ^It  is  well  settled  that 
an  accord  and  satisfiiotion  by  one  of  seveinl  obligors  or  wrongdoers  is  a 
satisfaction  as  to  all ;  and  a  partial  satisfaction  by  one  of  several  wrong- 
doers is  a  satisfaction,  pro  tanto,  as  to  all :  Merchants*  Bank  v.  Ouriis. 
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In  an  action  against  the  defendant  for  fraud  in  the  negotiation  of  a  loan 
from  the  plaintiff  to  H.  upon  his  bond  and  mortgage,  and  for  fraudulent 
representations  and  concealments  relatiye  to  the  mortgaged  premises,  it 
appeared  that  the  negotiation  of  the  loan  was  conducted  by  C,  an  attor- 
pej  employed  by  the  defendant;  that  on  the  discovery  of  the  fraud,  Cm 
being  charged  therewith,  executed,  together  with  one  T.,  a  bond  to  the 
plaintiff,  conditioned  for  the  payment  of  the  mortgage-debt ;  that  C.  sub- 
sequently confessed  judgment  in  favor  of  the  plaintiff  for  the  amount  thcD 
unpaid  upon  the  mortgage-debt,  and  paid  a  portion  of  such  judgment. 
Beldy  That,  if  there  was  any  evidence  to  connect  C.  with  the  fraud  and  to 
show  a  guilty  complicity  on  his  part,  it  should  have  been  submitted  to  the 
jury,  with  instructions  that,  if  they  found  the  defendant  and  G.  were  en- 
gaged in  practising  a  fraud  upon  the  plaintiff,  then  the  sum  paid  by  C.  on 
his  bond  and  the  judgment  recovered  thereon  should  be  allowed  to  the 
defendant  in  diminution  of  the  damages,  to  that  amount :  Id, 

And  that  the  jury  should  have  been  further  instructed  that,  if  they 
found  the  defendant  and  C.  together  practised  the  fraud  upon  the  plain- 
tiff, and  that  upon  C.'s  being  charged  with  it,  he  and  T.  executed  their 
bond  to  the  plaintiff  in  settlement  and  satisfaction  of  the  cause  of  action 
then  existing,  the  plaintiff  was  not  entitled  to  recover :  Id, 

WR;  whicrtbing  WUnen  a  Jfyrksman, — It  is  not  an  insuperable  objec- 
tion to  the  valid  execution  of  a  will  that  one  of  the  subscribing  witnesses 
makes  his  mark,  instead  of  writing  his  name.  It  is  still  a  signing  of  his 
name,  or  subscription,  within  the  meaning  of  the  statute  in  regard  to  the 
execution  of  wills  :  MorrU  ei  ah  vs.  Kniffin, 

Aifreement  to  compound  a  Felony. — An  agreement  between  B.  and  G. 
H.  recited  that  certain  promissory  notes  were  to  be  executed  by  G.  H.  and 
P.  H.  to  B.  and  placed  in  the  hands  of  T.,  to  be  held  by  him  until  cer- 
tain criminal  prosecutions  against  G.  H.  then  pending  should  be  discon- 
tinued and  ended,"  and  then  the  notes  were  to  be  delivered  by  T.  to  B. 
A  further  condition  on  which  the  notes  were  to  be  delivered  to  B.  was 
that  he  should  not  arrest  G.  H.,  or  cause  him  to  be  arrested,  on  any  pro- 
cess whatever,  but  should  cease  all  proceedings  against  him.  Notes  were 
executed  in  pursuance  of  this  agreement,  and  put  into  the  hands  of  T. 
In  an  action  thereon  by  a  subsequent  holder,  Eddy  That  in  effect  both 
i^reements  were  similar,  and  that  the  object  and  intent  of  both  were  to 
obstruct  the  course  of  justice,  ibr  a  pecuniaiy  consideration :  Porttr  vs. 
JSaveru  et  al 
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That  tliej  implied  that  B.  Bhoald  drop  the  erimiBal  prosecutions,  so  far 
as  he  was  concerDed ;  that  he  wonid  not  appear  against  G.  H. ;  and  that 
he  would^  if  possible,  cause  the  criminal  proceedings  to  be  brought  to  a 
close.  And  that  it  wsSs  therefore  a  contract  forbidden  bj  law,  and  immo* 
ral  aad  corrupt  upon  its  face :  /(/. 

And  that  the  facts  being  undisputed  and  uncontradicted,  there  was  no 
error  in  the  judge  directing  a  verdict  for  the  defendant,  and  refusing  to 
sabmit  the  evidence  to  the  jury  to  determine  the  question  of  fact,  whether 
the  Dotes  were  given  to  settle  or  compound  a  criminal  offence,  or  for  any 
oolawful  consideration :  Id, 

NEW  YORK  COXTRT  0»  AWKAL8.* 

Vendor  and  Vendee  of  Land — Strict  Performance  of  Agreemeni,— 
The  vendor  in  a  contract  for  the  sale  of  land  being  in  default^  and  the  time 
extended  for  his  convenience,  the  vendee  may  insist  upon  strict  perform- 
ance at  the  very  hour  appointed :  jPnew  ys.  Rider. 

The  vendor  again  making  default,  bat  tendering  performance  after  the 
lapse  of  three  houis,  the  vendee  is  not  required  to  assign  any  reason  for 
his  refusal  to  accept  it,  and  it  is,  therefore,  immaterial  that  he  assigns  a 
reason  which  is  not  well  founded  in  fact :  Id. 

So  held  in  an  action  by  the  vendor  for  stipulated  damages,  where  the 
t  vendor,  on  the  day  £ar  giving  hia  deed,  the  vendee  being  then  ready  with 
his  money,  requested  a  postponement  to  a  fixed  hour  the  next  day.  At 
the  time  appointed  the  vendee  attended,  and,  after  waiting  three  hoars, 
departed.  At  a  sabeeqoent  hour  of  the  same  day,  the  vendor  tendered  a 
deed,  and  the  vendee  stated,  ae  reason  for  declining,  not  the  lapse  of  timOj 
bnt  waste  of  the  premises,  which  was  not  supported  by  the  facts :  Id. 

The  case  of  Gould  vs.  Bank*  (8  Wend.  562)  considered  and  limited, 
per  Allen,  J. :  Id. 

Receipt. — writing  in  this  form,  "  F.  bought  of  W.  one  horse,  $150. 
Beoeived  payment.  W.,"  given  upon  the  purchase  of  and  payment  for 
the  horse,  is  a  mere  receipt,  and  not  a  contract  or  bill  of  sale,  so  as  to 
exclude  parol  evidence  of  a  warranty  of  soundness  of  the  horse  by  the 
rendor:  FilkiM  yb.  Whyland. 

Defective  Mortgage. — An  instrument,  in  the  form  of  a  mortgage,  but 
containing  \he  name  of  no  mortgagee,  does  not  become  effectual  by  its 
delivery  to  one  who  advances  money  upon  the  agreement  that  he  shall  hold 
the  paper  as  security  for  his  loan :  Ohauncey  vs.  Arnold, 


1  From  £.  P.  Smith,  Esq.,  Reporter ;  to  appear  in  the  10th  volume  of  hia  Reports. 
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Whether  it  could  be  made  effeotnal  by  parol  andiority  from  the  mort- 
gagor to  insert  the  lender's  name  as  mortgagee :  Quoare :  Id. 

Sale  of  personal  Property — ImcHoenof  of  Vendee — Rescission. — The  ven- 
dee of  goods  which  had  come  to  his  possession,  ascertaining  his  insolvency, 
deposited  them  in  vrarchouse  subject  to  the  order  of  the  vendor,  and 
notified  him  thereof  bj  letter :  before  the  vendor  had  signified  his  assent, 
the  goods  vrere  attached  by  another  creditor.  Held,  that  the  title  of  tlie 
vendor  prevailed :  Sturtevant  vs.  Orser  et  al. 

The  delivery  to  the  warehouseman  was  a  rescission  of  the  contract  of  sale 
by  the  vendee,  and  the  subsequent  assent  of  the  vendor  relates  to  the  time 
of  such  delivery :  Per  Smith,  J. :  Id. 

An  actual  assent  to  the  rescission  by  the  vendor's  agent  is  to  be  assumed 
in  support  of  the  judgment,  upon  a  statement  of  facts  in  harmony  with 
such  actual  assent,  and  the  absence  of  any  facts  tending  to  repel  such 
presumption :  Per  Denio,  J. :  Id. 

Nutual Insurance  Company — Note  given  to  as  Subscription  to  Capital-^ 
A  note  given  to  a  mutual  fire  insurance  company,  organized  under  the 
general  law,  as  one  of  the  notes  required  by  the  statute  (chap.  308  of 
1849)  to  make  up  its  capital,  is^  in  legal  efiect,  payable  on  demand,  «.  e., 
at  its  datCy  though  by  its  terms  payment  was  to  be  made  at  such  times 
and  in  such  portions  as  the  directors  might  require:  Howland  vs.  JSdr 
monds  et  aL 

No  actual  demand  is  necessary  in  respect  to  suoh  a  note.  The  statute 
under  which  it  is^ven  fastens  pn  it  the  character  of  a  note  payable  abeo* 
lutely,  or  at  the  mere  will  of  the  holder :  Id, 

The  statute  of  limitations  begins  to  run  against  such  a  note  at  the  time 
it  is  given,  and  is  a  good  defence  at  the  expiration  of  six  years  from  that 
time:  Id.  ^ 

Mortgagee — Remedy, — A  mortgagee  may  maintain  a  personal  action 
against  a  grantee  of  the  mortgaged  premises  who  has  assumed  to  pay  the 
incumbrance :  Burr  vs.  Beers* 

He  may  pursue  this  remedy  without  foreclosing  the  mortgage  and  with- 
out joining  the  mortgagor  as  defendant :  Id. 

Railroad  Company — Exemption  from  Liability  to  gratuitous  Passen- 
ger. — ^A  railroad  corporation  cannot,  by  contract,  exempt  itself  from  liability 
to  a  passenger  for  damage  resulting  from  its  own  wilful  misconduct  or 
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reckle88ne8»  wbiob  is  equivalent  thereto :  Ferkins  ts.  New  York  Central 
Railroad  Company. 

But  in  respect  to  a  gcatuitons  passenger  it  may  contract  for  exemption 
from  liability  for  any  degree  of  negligence  in  its  servants,  other  than  the 
board  of  directors  or  managers  who  represent  the  corporation  itself,  for  all 
general  purposes :  Id, 

Whether  the  corporation  is  liable  to  a  free  passenger,  so  contracting,  for 
negligence  in  the  construction  of  the  road,  as  upon  an  implied  guaranty 
of  its  security,  when  the  miBoonduct  from  which  the  injury  resulted  was 
tbat  of  a  trackmaster  who,  knowingly,  used  rotten  material  in  building  a 
bridge,  there  being  no  evidence  that  it  was  known  to  the  superior  managing 
officers.    Qucare:  Id. 

Railroad — Inability  for  injurif  to  free  Passengers —  Who  are  not  free 
Passengers, — It  seems  that  the  owner  of  cattle,  transported  for  hire  on  a 
raihoad,  and  who  goes  abng  in  charge  of  them,  under  a  contract  that 
"  the  persons  riding  free  to  take  charge  of  the  stock  do  so  at  their  own 
risk  of  personal  injury  from  whatever  cause,*'  is  not  to  be  regarded  as  a 
gratuitous  passenger.  Per  Wright,  Denio,  and  Davies,  Js.  :  Smith 
T8.  New  York  Central  Railroad  Company, 

Whether,  as  to  one  who,  in  the  manner  stated,  gives  some  consideration 
for  being  carried,  a  contract  is  valid  which  aims  to  exempt  the  carrier 
from  liability  for  damages  resulting  from  the  negligence  of  his  servants. 
Quaere:  Id, 

The  owner  of  cattle  travelling  in  charge  of  them,  under  such  a  contract^ 
and  paying  no  independent  consideration  for  the  conveyance  of  himself, 
was  injured  by  the  gross  negligence  of  an  agent  of  the  carrier  in  using 
an  unfit  and  dangerous  car.  The  carrier  was  held  liable  by  a  divided  court, 
four  of  the  judges  going  on  the  ground  that  the  contract  for  exemption 
from  liability  was  void,  as  against  public  policy;  and  the  fifth,  that  the 
negligence,  as  it  respected  the  machinery  of  transportation,  is  imputable 
to  the  carrier  hiinself :  Id. 
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BiossT  ov  Ambbioah  Casbs  bblating  to  Patbhts  fob  Invbktionb,  Coptbiqhts, 
AXD  Tbadb-mabxs,  firotn  1789  to  1862.  By  Stbphbm  D.  Law,  Counsellor  at  Law, 
AuUior  of  ''Law's  United  SUtes  Coarts,"  &c.  New  Tork:  Published  by  the 
Aothor,  62  John  Street.  1862. 
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Invsntions  from  1790  to  1862,  with  Notes  and  Befmnoet.  By  the  amme  Anthoc 
Bound  together  in  one  Tolume.   Price  $6.60. 

Compendia  mini  digpendiay  said  Lord  Coke ;  aiid  in  the  Bonse  ke  meant, 
that  a  lawyer  who  relies  on  a  sylUbus  rather  than  go  to  the  case  itself  as 
the  fountain  head,  is  trusting  to  a  firail  support,  the  maxim  is  even  truer 
now  than  when  he  wrote.  But  the  lawyer  who  wanden  about  in  the 
present  day  amid  a  wilderness  of  reports,  need  not  be  told  that  decidedly 
the  most  useful  books  given  to  the  profession  are  indexes  and  digests,  and 
that  the  man  who  gives  us  a  new  and  good  book  of  the  kind  has  amply 
discharged  his  debt  to  his  profession. 

It  is  with  great  satiafaotion,  therefore,  that  we  notice  the  appearance  of 
Mr.*  Law's  excellent  Digest  of  Patent  and  Copyright  Cases.  The  fact  that 
there  was  sufficient  material  for  a  digest  of  this  sise,  is  evidence 
enough  of  its  necessity,  but  especially  is  this  true  in  a  department  like 
that  of  patent  and  copyright  law,  where  the  cases  are  scattered  through 
hundreds  of  volumes  not  perhaps  generally  found  in  a  moderate  library, 
and  in  so  many  instances,  not  anywhere  in  print  so  as  to  be  accessible  to 
the  profession. 

The  plan  of  Mr.  Law's  work  is  excellent,  the  cases  being  systematically 
arranged  under  appropriate  heads,  and  the  substance  of  the  decisions  given 
briefly,  yet  with  sufficient  fnlness.  Of  the  correctness  of  the  references 
there  is  no  complete  test  but  long  use  of  the  work,  but  we  can  say  that 
the  adoption  of  the  only  proper  mode  of  reference,  to  wit,  the  name  of  the 
case  as  well  as  the  volume  and  page  of  the  Report  (a  mode  so  often  neg- 
lected in  such  works,  for  the  saving  of  space),  disposes  us  to  accept  the 
assurance  given  in  the  preface,  that  no  pains  have  been  spared  t^  attain 
this  most  important  end.  Another  valuable  feature  of  the  Digest  is  the 
date  of  the  decbion  and  the  name  of  the  Judge  by  whom  it  was  made, 
by  which  we  may  see  not  only  the  relative  value  of  decisions  perhaps 
apparently  discordant,  but  also  the  law  under  which  the  cose  arose  and 
the  general  current  of  judicial  views  on  the  subject. 

In  addition  to  the  Digest  itself,  there  is  the  usual  table  of  cases  alpha- 
betically arranged,  and,  what  are  of  mnch  greater  value,  tables  of  the  cases 
^  arranged  under  the  subject-matters  of  which  they  treat,  and  of  all  the 
cases  affirmed,  explained,  or  overruled. 

The  Statutes,  with  Notes  and  Indexes,  are  bound  with  the  Digest^  making 
a  handsome  volume  of  over  800  pages,  which  may  be  considered  to  contain 
the  entire  American  law  on  the  subjects  of  Patents  for  Inveotioos,  Copy- 
right, and  Trade-Marks.  J.  T.  M. 


THE 
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THE  LIFE  AND  WORKS  OF  RUFUS  CHOATE.^ 

We  have  ap,proached  this  subject  ^ith  the  most  unaffected 
diffidence  and  distrust.  It  is  no  holiday  task  to  set  forth,  in  a 
manner  befitting  the  subject,  the  leading  incidents  and  character- 
istics of  the  life,  and  labors,  of  such  a  man  as  RUTUS  Ohoate. 

But  we  did  not  feel  at  liberty  to  pass  by  so  important  an  incident 
in  the  history  of  forensic  life,  in  America,  as  the  publication  of 
the  life  of  such  a  man,  without  bearing  a  brief  testimony  in  its 
behalf. 

At  a  time  when  mediocrity  is  so  generally  in  the  ascendant ; 
when  mightier  armies  than  ever  Wellington  or  Napoleon  commanded, 
are,  of  necessity,  committed  to  the  guidance  of  men  who  never 
bnilt  a  rampart  nor  set  a  squadron  in  the  field ;  when  the  cabinet 
and  the  council,  from  the  commander-in-chief  to  his  humblest 
subaltern,  must  read  as  they  run,  or  run  as  they  read,  laboring  to 
learn  their  lessons  as  they  practise  them :  when  all  is  change  and 
uncertainty  on  the  one  hand  ;  and  presumption  send  an*ogance,  on 

1  The  Works  of  Rufus  Choate,  irith  a  Memoir  of  his  Life.  By  Samuel  Oilman 

BrovD,  Professor  in  Dartmouth  College.  Ev  nvpT9v  K\a6i  to  sfopsi.  In  two 
▼oinmes.   Boston :  Little,  Brown  &  Co  ,  1862. 
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the  other ;  and  all  tending  towards  the  same  dead  level  of  inexpe- 
rience and  incompetence ;  at  such  a  time,  we  may  find  some  indul- 
gence, for^.expressing  our  gratitude  to  the  author  of  this  biography, 
and  the  editor  of  these  papers,  for  commending  us  to  the  study  of 
something  in  the  history  and  the  works  of  our  own  day,  against 
which  the  charge  of  mediocrity  cannot  hope  to  prevail.  For 
whatever  may  be  said,  or  thought,  of  the  genius,  the  talents,  or  the 
works  of  Rufus  Ghoate,  no  one  will  presume  to  characterize  them 
by  the  term  mediocrity.  He  moved  in  a  sphere,  and  breathed  an 
atixkosphere,  so  much  above  and  beyond  the  mass  of  his  associates 
and  compeers,  as  to  silence,  at  once,  competition  and  envy. 

Men  did  differ,  indeed,  during  his  life,  and  will  be  expected  to 
differ,  now  that  he  has  passed  away  from  his  earthly  labors,  very 
widely  it  may  be,  in  regard  to  the  precise  place  and  grade  to  be 
assigned  him,  in  the  several  spheres  in  which  he  moved :  but  all, 
without  exception  or  hesitation,  will  be  found  cheerfully  to  concur 
in  assigning  him  a  position  of  great  excellence  and  superiority,  in 
all  that  he  undertook.  Such  uncommon  unanimity  upon  a  subject 
where  common  men  meet  so  much  conflict  of  opinion  in  regard  to 
their  proper  position,  beginning  with  his  collegiate  exercises,  and 
ending  only  with  his  earthly  life,  is  a  thing  in'  regard  to  which  there 
can  be  but  one  opinion :  it  could  only  have  resulted  from  great 
excellence.  There  was  indeed  very  much  in  the  character  and  in 
the  undeviating  kindness  and  courtesy  of  the  man,  to  disarm  and 
blunt  the  edge  of  criticism.  One  could  scarcely  meet  him  an  hour 
at  a  college  commencement,  or  in  a  public  library,  and  not  feel 
the  overpowering  charm  of  his  gentleness,  and  of  his  exhaustless 
good  feeling.  And  in  the  rudest  conflicts  of  the  bar,  or  the  senate 
chamber,  we  do  not  find  that  his  good  nature,  or  his  equanimity, 
ever  forsook  him,  for  a  moment.  This  will  no  doubt  do  much  to 
disarm  bitterness,  and  to  conciliate  rivalry,  and  competition.  But 
Mr.  Choate,  strictly  speaking,  had  no  rivals,  and  no  competitors,  to 
disarm.  He  might  have  moved  all  his  life  with  men  more  than  his 
equals,  in  some  of  the  departments  of  learning,  or  study,  or  action. 
He  would  be  more  than  mortal,  who  did  not.  But  in  the  main 
course  of  his  life,  we  apprehend,  he  was  accustomed  to  measure 
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himself,  rather  by  an  ideal  standard  of  his  own,  than  by  that  of 
any  present  compeer  or  competitor. 

We  believe  it  was  this  life  and  death  struggle,  day  after  day, 
and  year  after  year,  for  nearly  fifty  years,  not  to  accomplish  what 
the  occasion  demanded,  but  to  bring  himself  up  into  some  ideal 
level,  above  and  beyond  the  range  of  common  effort  and  success, 
where  only  the  inspirations  of  genius,  or  the  dreams  of  fancy,  or 
the  visions  of  poetry  and  of  the  imagination,  can  hope  to  reach ; 
which,  all  through  Mr.  Choate's  professional  life,  inspired  him  to 
undertake  almost  superhuman  labors,  which  gave  him  the  care-worn 
and  anxious  look  of  disease,  in  middle  life,'  and  finally  carried  him 
to  a  premature  grave,  at  a  period  in  life  when  most  men  are  in 
their  full  strength,  and  when,  in  the  old  world  certainly,  the  ablest 
statesmen,  the  ripest  scholars,  and  the  profoundest  thinkers,  just  , 
begin  to  do  the  great  work  of  life. 

Bat  in  estimating  the  real  position  of  Mr.  Choate,  we  must  re- 
member that  he  depended  upon  no  extraneous  aids.  He  had  no 
hired  retainers,  no  paid  letter- writers ;  no  array  of  early  associ- 
.  ates  and  college  companions  to  quote  and  to  commend  him ;  no 
social  or  literary  coteries  to  cater  for  him.  Whatever  of  fame  he 
acquired  was  fairly  earned ;  and  it  will,>we  believe,  grow  brighter 
and  brighter,  in  comparison  with  others  in  the  same  field,  his  asso- 
ciates and  cotemporaries,  as  time  advances.  Ho  will  always  be 
held  in  high  regard,  as  a  brilliant  and  efiective  forensic  speaker, 
more  eminent,  it  may  be,  for  tact  and  address,  for  gorgeous  em- 
bellishment and  graceful  illustration,  than  for  severe  logic  and 
overwhelming  argument,  but  nevertheless  no  common-place  cham- 
pion in  all  the  arts  of  dialectic  controversy  and  successful  debate. 

He  no  doubt  strove,  as  we  all  do,  as  well  for  mastery  as  for 
truth ;  and  that  is  one  of  the  legitimate  aims  of  all  forensic  con- 
test. And  all  men  who  make  much  progress  in  that  field  soon 
learn  to  adapt  their  efforts  to  the  demand  of  the  times,  and  the 
place,  and  to  do  the  work,  for  which  they  are  sought  after  and 
paid.  And  in  doing  this,  there  is  a  kind  of  justice  not  to  be 
liglitly' esteemed,  or  evil-spoken  of,  by  the  tame  and  the  obtuse. 
The  forensic  orator,  who  thinks  more  of  his  client  than  of  himself ; 
and  more  of  his  cause  than  of  public  praise  or  censure ;  may  some- 


324 


LIFE  AND  WORKS  OF  RUFUS  CHOATB. 


times  fail,  for  a  time,  to  command  public  approbation,  but  he  will 
be  likely  in  the  end  to  stand  upon  a  higher  level  of  moral  character 
and  feeling,  than  he  who  studies  only  to  serve  himself.  ForgcV- 
fulness  of  self,  in  any  place,  and  in  any  calling,  is  a  difficult  and 
an  eminent  attainment,  and  one  which  feeble  men,  and  cowards, 
never  do  attain.  The  public  sympathy  which  always  greets  it  with 
so  much  enthusiasm  is  no  blind  impulse.  For  it  is  the  stuff  without 
which  heroes  and  great  men  are  never  made.  And  it  was  this  a 
good  deal  we  believe,  which  made  Mr.  Ghoate  always  a  favorite 
with  the  people,  and  which  left  him  free  to  choose  his  own  course, 
on  whichever  side  he  chose  to  fight. 

We  do  not  intend  to  intimate,  that  this  devotion  to  one's  cause, 
or  to  one's  friends,  or  clients,  in  entire  abandon^  as  the  French  call 
^  it,  is  the  very  highest  aim  of  a  public  speaker.  There  is  doubtless 
a  pure  love  of  truth,  above  and  beyond  all  this,  a  love  of  truth  so 
pure  and  unalloyed,  as  to  be  quite  unattainable  by  most  mortal 
men,  which  is  oftener  supposed  to  have  been  already  attained,  by 
the  simple,  or  the  self-conceited,  than  by  the  single-hearted  and 
the  sober-minded,  but  which  is,  nevertheless,  worthy  of  all  praise, 
whether  it  appear  in  the  devoted  patriot,  or  in  the  Christian  mar- 
tyr, but  which  is  in  small  demand  at  the  bar,  where  uU  that  the 
advocate  promises,  or  is  expected  to  do,  is  to  make  the  most  of  his 
client's  cause,  and  where  if  he  is  guilty  of  no  forbidden  practices, 
he  is  not  worthy  of  censure.  ^ 

We  give  Professor  Brown  our  sincere  thanks  for  this  labor  of 
lov«,  in  thus  attempting  to  rescue  from  oblivion  those  light  and 
evanescent  shades  of  thought  and  feeling,  of  word  and  deed,  which 
so  soon  fade  from  the  memory,  and  the  knowledge  of  the  most 
devoted  friends,  and  intimate  associates  of  a  mere  forensic  orator  ; 
one  whose  daily  life  is  spent  in  the  trial  of  causes,  important  only, 
it  may  be,  in  the  majority  of  instances,  on  account  of  the  pecuniary 
amount  involved,  or  the  public  or  social  position  of  the  parties,  or> 
more  briefly  expressed,  important  only  to  the  parties,  and  their 
immediate  friends.  Of  all  the  distinguished  members  of  the  Ameri- 
can Bar,  how  brief  a  record  remains,  when  they  have  once  shuffled  off 
the  mortal  coil  of  daily  and  nightly  toil !  A  stale  joke,  a  brilliant 
repartee,  an  adroit  evasion,  or  an  ingenious  checkmate,  it  may  be, 
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tells  tbe  brief  story  of  their  history,  in  the  very  halls  made  eloquent 
with  their  words,  for  half  a  century.  And  how  impossible  it  is  to 
eatch  the  nice  shades  of  character  and  talent,  of  thought  and 
feeling,  of  look  and  gesture,  which  made  up  the  sum  of  their 
greatness  and  power,  while  here  among  the  moving  scenes  of  life  ! 
How  little^  how  less  than  nothing  it  soems,  as  we  look  upon  the 
mere  skeleton  of  life,  which  we  have  been  able  to  catch  and  confine 
to  paper,  of  thoughts  that  breathe  and  words  that  burn ;  of  all 
which  went  to  make  the  life  and  fame  of  him,  whose  history  we 
essay  to  write ! 

We  are  sure  that  we  now  remember  many  a  rude  advocate,  at  a 
provincial  bar,  whose  fame  never  passed  beyond  the  narrow  horizon 
of  his  own  state,  of  whom  we  can  recall  many  more  passages  of 
brilliant  wit,  and  overwhelming  eloquence,  than  all  which  now  , 
remain  of  one,  who  for  years  before  his  death,  was  the  acknowledged 
leader  and  champion,  the  facite  princeps,  of  the  American  Bar,  in 
all  that,  goes  to  make  up  the  eloquent  speaker  and  successful 
advocate.  We  do  not  allude  to  this,  in  any  sense,  with  a  view  to 
disparage  the  work  before  us.  Far  from  it,  but  to  show  the  innate 
difficulties  of  the  undertaking. 

We  believe  that  Mr.  Choate's  fame  has  fallen  into  the  very  best 
hands  in  this  instance.  Professor  Brown  was  the  devoted  friend 
and  admirer,  of  him  of  whom  he  writes.  His  own  large  and  rich 
attainments,  in  many  of  the  departments  of  thought  and  study, 
where  Mr.  Choate  most  excelled,  qualified  him  in  an  eminent  degree 
to  do  justice  to  his  subject.  And  he  has  contrived,  as  far  as  the 
sparse  and  scattered  matefrials  for  biography  left  him  would  allow, 
in  a  very  happy  manner,  to  hide  the  author  from  the  view  of  the 
reader,  and  to  let  the  subject  of  his  pen  tell  his  own  story.  He 
has  given  us  a  very  interesting  sketch  of  Mr.  Choate's  days  of 
childhood,  of  his  college  life,  of  his  literary  studies  and  rare  attain- 
ments then,  and  of  his  character,  eminence  and  estimation,  as  a  pub- 
lic man  and  a  statesman,  so  far  as  he  had  any  pretensions  of  that 
kind,  which  was  indeed  a  thing  quite  apart  from  the  general  purpose 
and  current  of  his  life.   In  all  these  respects,  the  book  is  executed 


326  VOBKS  OF  RVtVS  CH0AT£.  . 

with  admirable  taste  and  ability,  and,  in  our  humble  judgment, 
i?ith  eminent  success. 

But  these  were  things  apart  and  altogether  one  side  of  the  main 
current  of  Mr.  Choate's  lifelong  toil,  to  which  he  gave  his  waking 
thoughts  and  his  nightly  vigils,  which  he  studied  in  his  oiBce,  ftnd 
in  his  library,  which  he  pondered  by  the  wayside,  in  the  market 
place,  at  the  place  of  public  concourse,  and  at  the  social  gathering 
of  his  friends,  which  absorbed  his  very  nature,  and  shortened  his 
days,  which  gave  him  the  exhausted  look,  and  the  sallow  hue  of 
advanced  life,  in  early  youth ;  and  which  finally  sent  him  to  a 
premature  grave,,  when  most  mett  in  such  occupations,  as  we  have 
said,  just  begin  to  reap  the  ripe  harvest  of  their  long  novitiate  of 
study  and  preparation. 

It  is  this  conviction  which  causes  so  sad  a  feeling  of  disappoint- 
ment, not  at  the  work,  for  that  is  all  we  could  expect,  but  at  the 
reflection  that  Mr.  Choate's  fame  is  so  irretrievably  lost  to  the 
world ;  that  it  is  of  necessity  a  thing  too  evanescent  and  subtle  to 
be  gathered  up ;  literally  like  water  spilled  upon  the  ground.  Some 
will  regret  that  there  should  not  have  been  an  attempt  made  to 
induce  some  of  Mr.  Choate's  companions  and  admirers,  at  the  bar, 
to  do  that  part  of  the  work  pertaining  to  his  character  as  a  lawyer 
and  an  advocate.  We  hear  it  said  sometimes,  that  only  a  lawyer, 
one  familiar  with  his  efforts  at  the  bar,  could  do  justice  to  his  great 
ability  and  eminent  success  there.  But  we  question  very  much,  if 
the  thing  could  have  been  done  much  more  perfectly  by  any  one, 
than  by  our  author. 

The  delineations  of  character,  in  all  th^  departments  of  life,  take 
very  much  of  their  tone  and  complexion  from  the  genius  and  taste 
of  the  writer.  We  find  too,  often,  after  wading  through  wearisome 
pages  of  foolscap,  or  letter-press,  that  we  are  learning  more  of  the 
living  author  than  of  the  departed  subject.  The  daercB  votes  of 
most  men  describe  themselves,  oftener,  than  the  heroes  whose  praises 
they  profess  to  celebrate.  Professor  Brown  has  certainly  escaped 
this  fault,  and  we  must  content  ourselves  with  the  reflection,  that 
all  which  our  distinguished  friend  and  associate  labored  most  to 
create  and  to  perpetuate  in  his  own  character,  the  monumentum 
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me  permnius  of  his  fancy,  (»:  his  hope,  'wliich  he  toiled  go  assida* 
onsly  to  erect  and  to  adorn,  "was  too  sabtle  in  its  elements,  too 
evanescent  in  its  nature,  to  endure.  It  gave  pleasure ;  it  thrilled 
and  entranced  for  the  moment ;  it  did  more,  it  led  captive  juries 
and  grave  justices  of  the  law,  and  conscript  fathers  of  the  Senate 
Chamber,  but  it  vanished,  like  the  coruscations  of  light,  and  is  now 
lost  for  ever. 

Mr.  Choate  was  in  almost  every  respect  a  peculiar  man,  one 
literally  mi  generisj  but  always  above  and  beyond  all  his  compeers 
in  everything  which  he  undertook.  The  testimony  of  Chief  Justice 
Perlbt,  and  of  his  classmate  Mr.  Tracy,  witnesses  of  no  common 
capacity  for  power  of  comprehension,  men  of  absolute  and  sublime 
truthfulness,  will  suffice  to  establish  his  position  in  college.  And 
Tre  believe  he  was  as  much  superior  to  all  his  associates,  ever  after, 
QDtil  the  day  of  his  departure  from  us,  as  he  was  while  in  college. 

The  Rev.  E.  0.  Tracy  says,  after  stating  the  particulars  of  his 
great  and  acknowledged  pre-eminence  in  college  :  «<  I  have  always 
felt  my  connection  with  that  class  as  a  peculiar  felicity  of  ^y 
college  life;  and  to  us  all,  Choate's  companionship  through  the  four 
jears  was  a  blessing  and  an  honor.''  Chief  Justice  Perley,  after 
a  most  eloquent  enumeration  of  his  exquisite  excellences  and  pre- 
eminence, put  forth  in  his  forcible  and  telling  Saxon  English,  says, 
<*D0  other  man  was  ever  mentioned  in  comparison  with  him." 
And  at  the  bar-meeting,  on  occasion  of  Mr.  Choate's  death, 
Hon.  Charles  G.  Loring,  a  most  reliable  witness,  said  of  him: 
'*for  the  peculiar  powers  desirable  for  a  lawyer  and  advocate, 
for  combination  of  accurate  memory,  logical  acumen,  vivid  imagina* 
tion,  profound  learning  in  the  law,  exuberance  of  literary  knowledge 
and  command  of  language  united  with  strategic  skill,  I  should, 
place  him  at  the  head  of  all  whom  I  have  ever  seen  in  the  manage- 
ment of  a  cause  at  the  bar."  We  commend  these  words,  coming* 
from  one  who  stood  for  so  long  a  period,  so  near  the  head  of  the 
Suffolk  Bar,  to  the  patient  consideration  of  those  who  sometimes 
suggest  the  discovery  that  Mr.  Choate  was  a  great  advocate,  but 
not  a  great  lawyer.    If  he  was  not,  who  is  ? 

No  man  could  hear  Mr.  Choate  half  an  hour  upon  any,  the  least, 
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important  cause,  without  feeling  that  he  was  the  man  for  that  plaee, 
that  for  a  good  cause  he  was  absolutely  inyincible,  and  in  a  bad 
cause  he  could  secure  the  entire  right  and  justice  of  his  client's 
cause  to  the  utmost,  so  that  if  the  least  flaw,  or  tittle,  of  defective 
procedure  occurred,  he  was  sure  to  receive  all  the  advantage  to 
which  it  entitled  him. 

But  we  must  give  some  brief  intimations  wherein  it.  seems  to  us, 
that,  humanly  speaking,  Mr.  Ghoate's  course  was  to  be  regretted. 
It  seems  to  us  tbat  he  was  in  some  respects  better  qualified  for 
some  other  sphere,  than  for  that  in  which  his  chief  labor  was 
expended.  His  ideal  was,  no  doubt,  in  literature.  Had  he  devoted 
the  same  amount  of  time  to  literary  pursuits  which  he  did  to  the 
law,  he  must  have  achieved  a  most  brilliant  fame,  and  left  on  record 
some  enduring  monument  of  his  success,  iii  history,  or  criticism, 
or  philosophy.  And  the  quiet  of  such  a  life  would  have  enabled 
him  to  endure  and  to  labor,  at  least  twenty  years  longer  than  he 
did.  He  was  not  ^lferior  to  Macaulay  or  Southey  or  Mackintosh, 
or  to  any  of  his  many  eminent  cotemporaries,  in  that  field.  And  he 
might  have  associated  with  literary  pursuits,  a  membership  in  either 
house  in  Congress,  in  which  he  might  have  shone  as  he  did,  as  a 
most  brilliant  star,  without  abating  his  ardor,  or  detracting  from 
the  main  current  of  his  studies. 

So  too,  as  it  seems  to  us,  if  Mr.  Ghoate  could  have  been  per- 
suaded to  accept  the  office  .of  a  Professorship  in  the  Law  College 
of  Harvard,  whi^h  was  urged  upon  his  acceptance,  it  must  have 
proved  one  of  the  most  distinguished  usefulness  and  unqualified 
success.  The  delicacy  of  his  feelings,  almost  womanly  in  their 
refinement,  must  have  fitted  him,  most  eminently,  to  inspire  and  to 
control  his  pupils.  And  his  brilliant  wit  and  eloquence,  and 
.  exhaustless  learning,  would  have  given  him  a  world-wide  fame  and 
usefulness,  which  few  others  in  our  country  could  have  approached. 
It  is  a  comparatively  easy  task  to  find  a  good  lawyer,  with  a  good 
address  and  high  social  qualities,  and  an  acquaintance  with  society, 
and  a  plain  good  style  of  speaking  or  writing,  in  a  professor  of  law. 
But  it  is  quite  another  matter  to  secure  the  services  of  such  a  man 
as  JRufus  Ghoate,  whose  very  droppings  of  wisdom  and  wit,  of 
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genius  and  learning,  from  day  to  day,  and  hour  to  hour,  contain 
more  pith  and  point,  than  all  that  your  mere  plodder  could  say  or 
do,  in  the  lifetime  of  Methuselah ;  whose  solemn  bow  and  majestic 
bearing,  whose  generous  smile  and  expressive  eye,  could  do  more 
to  educate  men,  in  all  that  is  noble  in  feeling,  ^nd  honorable  in 
aspiration,  than  all  that  mere  dead  learning  and  philosophy  could 
erer  accomplish.  The  presence  and  bearing  of  such  a  man,  with 
a  numerous  class  of  select  pupils,  gathered  from  every  section  of 
a  widely  extended  empire,  inspired  like  him  with  such  enthusiastic 
love  of  country,  is  wonderful  in  its  controlling  and  softening  influ- 
ences upon  youthful  character.  It  is  something  which  few  would 
fail  to  appreciate,  in  themselves,  and  which  it  is  nevertheless  diffi- 
cult to  describe,  something  which  operates  silently,  but  surely,  in 
repressing  vicious  and  rude  tendencies  in  youth :  which  makes  a 
class  of  boys  look  upon  want  of  courtesy  as  barbarism,  and  want 
of  feeling  as  a  crime :  which  inspires  confidence  in  each  other,  in 
the  world,  and  in  its  Supreme  Ruler :  which  begets  more  faith  and 
seal  and  trust,  than  all  the  preaching  of  brawling  politicians  and 
noisy  sectaries,  for  a  thousand  years. 

So  too,  it  has  always  seemed  unfortunate  to  us,  that  Mr.  Ghoate 
could  not  have  been  induced  to  accept  a  place  upon  the  bench  of 
the  Supreme  Judicial  Court  of  Massachusetts,  or  that  of  the  Nation, 
both  of  which  were  tendered  him.  We  know  there  are  many  who 
will  feel  surprised,  that  any  one  should  have  considered  him  emi- 
nently fitted  to  grace  the  bench  of  the  highest  judicial  tribunal  of 
one  of  the  oldest  and  most  commercial  States  in  the  Union,  and  above 
all  that  of  the  National  Tribunal.  To  many  it  seems  incomprehensi- 
ble, that  any  man  whose  judgments  and  bpinions  in  the  law  seemed  so 
one-sided  and  so  perverted,  should  ever  have  been  capable  of  be- 
coming an  eminent  jurist,  and  especially  an  acceptable  and  useful, 
judge.  But  this  apparent  paradox  is  so,  only  in  appearance.  If 
Mr.  Cboate  had  not  been  educated  to  make  the  best  of  every  cause 
presented  to  him,  and  to  do  the  most  he  could  for  his  clients,  many 
of  whom  were,  from  the  very  nature  of  the  case,  in  the  most 
perilous  condition,  or  they  would  not  have  been  driven  to  seek  the 
aid  of  an  advocate  whose  powers  were  proverbially  almost  mirao- 
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nious  ;  but  for  this  accidental  necessity  of  his  position  and  his  life, 
he  would  have  maintained  that  even  balance  of  mind  and  judgment, 
for  which  l^e  was  so  distingnished  in  college,  and  in  early  life,  and 
whose  want  of  it  in  later  years,  was  rather  apparent  than  real. 
RufttS  Choate,  as  Chief  Justice  of  the  state  of  Massachnsettei 
with  twenty  years'  experience,  would  have  shone  among  his  compeers 
upon  the  American  bench,  without  a  rival  or  a  competitor.  And 
it  is  impossible  to  calculate  the  value  of  the  services  of  such  a 
man,  in  such  a  place.  And  in  the  National  Tribunal  of  last  resort, 
the  services  of  one  such  man,  day  after  day  and  year  after  year, 
will  do  more  to  form  the  public  mind  and  the  popular  will  to  a 
correct  model,  than  all  that  ten  thousand  other  men  of  noise,  and 
boisterous  eloquence,  could  ever  accomplish. 

But  we  beg  to  conclude  this  somewhat  protracted  sketch,  by 
adopting  the  language  of  an  esteemed  friend,  who  was  in  some 
respects  more  familiar  with  Mr.  Choate 's  life  and  labors,  than  we 
have  been 

^  The  more  we  have  read  this  book,  the  more  we  like  it,  and  it 
seems  to  us  just  such  a  book  as  would  have  pleased  Mr.  Choate 
himself.  It  is  modest,  truthful,  and  full  of  the  subject.  Rufus 
Choate  needs  no  praise,  it  is  worse  than  idle  to  give  it.  It  sounds 
of  common  eulogies.  Let  him  be  introduced  in  person,  or  if  that 
is  not  possible,  portray  him  simply — just  as  he  was— and  every 
heart  will  love  him,  every  intellect  learn  of  him  and  revere  him, 
and  every  imagination  be  stimulated  by  his  genius.  Professor 
Brown  has  collected  his  materials  from  the  best  possible  sources  in 
every  particular.  Some  of  them  are  the  verbatim  testimony  of  the 
most  able  and  accomplished  of  Mr.  Choate*s  acquaintances,  some 
of  them  his  letters  and  a  fragmentary  occasional  journal  which  he 
Jcept,  and  these  last  always  to  our  joy.  These  materials  are  intro- 
duced and  connected  with  point  and  appropriate  comment  and 
narration.  From  beginning  to  end  the  biographer  is  never  seen. 
From  behind  the  scene  he  directs  the  moving  panorama  and 
delineates  every  picture  without  an  I.  You  are  only  cunscions  of 
him  at  the  end,  when  you  are  impressed  with  the  feeling  that  he 
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appreciated  Mr.  Ghoate,  and  yon  begin  to  feel  a  positive  kindness 
towards  him^  as  indisputably  possessing  some  of  the  lovely  traits 
of  his  great  subject.    Mr.  Choate's  life  seems  one  of  unusually 
uniform  interest.    There  are  no  unhappy  parts  of  it  where  we  pity 
and  would  not  linger.    His  purpose  never  failed  or  wavered,  and 
his  progress  was  constant.    His  boyhood,  beginning  with  his  birth 
in  1799,  was  passed  in  the  little  sea-shore  village  of  Essex,  Mass^ 
Here,  by  the  side  of  the  bay,  and  in  a  Puritan  home,  he  cultivated 
(hat  love  of  the  sea  and  of  early  New  England  history  and  cha- 
racter which  appears  in  many  of  his  addresses,  and  was  almost 
peculiar  to  him,  so  strong  was  it.    His  sweetness  of  temper  was 
remarked  in  earliest  childhood;  his  active,  precocious  intellect 
often  showed  that  it  was  busy  on  themes  far  beyond  his  years  ;  and 
the  sanoe  susceptibility  to  the  eloquent  and  heroic  in  speech  and 
action  that  contributed  so  much  to  make  him  a  great  orator, 
characterized  all  his  boyhood.    He  made  the  most  of  somewhat 
indiiferent  opportunities  of  fitting  for  college,  and  near  the  close 
of  his  sixteenth  year  he  entered  Dartmouth  College,  a  pure  and 
beautiful  boy,  one  of  the  youngest  in  his  class,  <  singularly  attract- 
ive in  person  and  manner,'  « and  his  mind  from  the  first  betray- 
ing the  spirit  of  the  scholar.'    His  college  course  was  singularly 
brilliant.    One  of  the  most  eminent  of  his  etiogists,  a  member  of 
eollege  at  the  same  time,  and  whose  words  we  may  regard  as 
testimony,  says :  « He  was  even  then  far  less  distinguished  for  the 
amount  of  his  acquisitions  than  for  vigor  and  grasp  of  mind,  for 
the  discipline  and  training  which  gave  him  complete  command  of 
himself  and  all  he  knew.'    The  year  succeeding  his  graduation  he  * 
spent  as  tutor  in  the  college.   His  preparation  for  admission  to  the 
bar  was  made  first  at  the  Law  School  at  Cambridge,  after  which  he 
was  one  year  in  the  office  of  Mr.  Wirt,  then  attorney-general  of . 
the  United  States,  and  subsequently  completed  his  introductory 
studies  with  Judge  Cummins,  of  Salem.  The  following  testimonial 
he  received  from  Mr.  Wirt  :— 

«*  Washington,  November  2d,  1822. 
****Mr.  Rafas  Ohoaie  read  law  in  my  office  and  under  mj  direction  for  about 
tweWe  months.    He  eoinetd  preatpoicer  of  applieatio^f  and  displayed  a  force  and  dit* 
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erimmalion  of  mind  from  whteh  J  formed  the  mott  favorable  prua^et  of  hie  future  dit- 
tinction  in  hie  profeetion.  His  deportment  was  in  all  respects  so  correct  as  to 
entitle  bim  to  respect,  and  he  carried  with  him  my  best  wishes  for  his  professional 
eminence,  prosperity,  and  happiness.  William  Wibt.' 

.  He  was  admitted  an  attorney  of  tfae  Court  of  Common  Pleas  in 
September,  1828,  and  two  years  later  of  the  Supreme  Court 
From  that  time  to  the  day  of  his  death,  in  1859,  his  life  was 
devoted  to  his  profession,  and  possesses  little  of  what  is  commonly 
esteemed  incident,  but  is  a  most  completely  instructive  and  interest- 
ing example  of  great  powers  unremittingly  cultivated  and  worked ; 
great  acquisitions  and  great  success.  Mr.  Choate  was  a  member  of 
the  popular  branch  of  the  Massachusetts  Legislature  two  sessions, 
and  for  one  a  member  of  the  Senate.  From  1831  to  1835  he 
represented  the  Essex  district  in  Congress,  and  in  1841,  Mr. 
Webster  having  accepted  the  office  of  secretary  of  state,  he  was 
elected  senator  in  his  stead*  The  duties  of  these  positions  hardly 
hindered  his  practice  of  the  law,  especially  in  the  Supreme  Court 
at  Washington,  and  yet,  with  a  brief  visit  to  Europe  in  1850,  they 
are  all  the  interruptions  there  was  in  his  thirty-six  years  of  un< 
ceasing  professional  toil.  He  delivered  occasionally  a-  lecture  or 
more  formal  discourse,  sometimes  a  political  address,  and  made 
greater  acquisitions  in  literature  and  general  scholarship  than  most 
professed  scholars ;  but  these  things  were  all  subsidiary  to  his 
« profession  of  the  law  of  advocacy,'  to  which  he  <  dedicated  him- 
self totU  viribus.'  The  <  accompaniment  of  manly  and  graceful 
studies'  was  obtained  in  the  <  snatphes  and  interstitial  spaces'  of 
time  <  gathered  of  many  years.' 

About  the  year  1848  he  was  urged  to  take  a  professorship  in 
the  Law  School  at  Cambridge,  and  about  the  same  thne  was  offered 
seat  upon  the  bench  of  the  Supreme  Court  of  Massachusetts,  both 
of  which  offices  he  declined.  It  is  understood  that  he  might  have 
received  the  appointment  of  justice  of  the  Supreme  Court  of  the 
nation.  It  is  also  known  that  he  was  urged  to  take  the  nomination 
of  the  Whig  party  for  governor  of  Massachusetts..  It  was  at  a 
time  when  the  Whig  party  was  in  power,  and  he  could  have  been 
reasonably  sure  of  an  election.    He  made  some  modest  excuses  to 
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.  the  committee,  but  upon  these  being  overruled  by  them,  he  told 
them  there  was  one  objection  which  he  conld  present  without 
delicacy,  that  was,  he  could  not  afford  it,  and  positively  declined 
the  nomination.  He  was  also  attorney-general  of  Massachusetts 
for  a  short  term." 

At  parting  we  cannot  forbear  to  repeat  our  earnest  testimon^r  to 
the  uncommon  interest  and  value  of  these  volumes,  more  than  half 
of  which  is  occupied  by  the  congressional  speeches,  orations,  and 
addresses,  and  other  occasional  papers  of  Mr.  Ghoate.  It  is  a 
work  that  will  repay  study  and  careful  reflection.  We  trust  thc^t 
no  member  of  the  profession  who  loves  its  honor,  and  labors  for  its 
exaltation,  will  fail  to  possess  himself  of  it.  Here  the  scholar  and 
the  careful  student  will  find  much  worthy  of  his  earnest  attention. 
And  we  trust  we  may  be  allowed  to  suggest,  without  offence^  that 
here  the  sincere  and  earnest  lover  of  his  country  will  find  a  lesson  # 
worthy  of  all  honor  and  imitation.  There  is  another  subject,  too, 
which  we  cannot  forbear  to  allude  to  here — we  mean  Mr.  Choate's 
religious  character. 

We  mean  no  reproach  when  we  say,  that,  unfortunately  for  the 
country,  in  our  humble  judgment,  it  has  come  to  be  the  law  of 
public  life,  and  of  public  men,  that  no  inquiry  shall  be  made  in 
regard  to  religious  faith  and  practice,  not  even  in  externals.  It 
has  thus  happ^ed  that,  in  far  too  many  instances,  even  the  be- 
lievers in  Christianity  in  our  country,  in  order  it  may  be  feared  to 
escape  criticism,  sometimes,  on  account  of  the  great  division  of  / 
sects  among  us,  have  kept  aloof  from  any  public  avowal  of  their 
faith.  From  this  cause,  or  some  other,  the  fact  is  now  undeniable 
that  we  are  fast  becoming  an  unbelieving  people.  Our  calamities 
may  prove  our  salvation  in  that  respect.  We  try  to  hope  for  the 
best,  and  do  not  intend,  in  our  editorial  labors,  connected  with  a 
journal  of  jurisprudence,  to  expose  ourselves,  justly,  to  the  charge 
either  of  preaching,  or,  what  is  still  more  offensive,  of  croaking. 
But  we  cannot  here  forbear  to  allude  to  the  clear  testimony  of  Mr. 
Choate  on  twx>  occasions,  brought  prominently  out  in  this  most 
exquisite  biography,  in  favor  of  the  Christianity  of  the  Church 
and  of  the  Bible,  that  which  the  Apostles  of  the  faith  taught,  and 
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that  for  ^hich  the  noble  Army  of  Martyrs  were  content  to  die.  We 
allude  to  Mr.  Ghoate*8  most  interesting  and  instructive  address  at 
the  Quarter  Century  celebration  of  the  settlement  of  his  pastor, 
Rev.  Dr.  Adams,  in  the  Essex  Street  Church,  and  to  the  affecting 
baptism  of  his  dying  child,  by  Rev.  Dr.  Winslow.  The  latter 
occasion  presents  a  scene  of  the  most  affecting  beauty  and  pathos, 
the  description  of  which  it  is  impossible  to  read  without  feeling 
how  tenderly  the  Christian  father  watched  over  the  spiritual  wel- 
fai*e  of  his  children  to  the  last  moments  of  their  earthly  life,  and 
at  the  same  time  how  childlike  and  sincere  must  be  the  faith  of 
such  a  father,  who,  at  such  a  time,  did  not  dare  trust  his  child, 
without  the  seal  of  that  sacrament  which  the  Church  of  all  ages 
commands  us  not  wilfully  to  neglect,  even  upon  the  peril  of  our 
soul's  salvation. 


RECENT  AMERICAN  DECISIONS. 

In  the  Supreme  Court  of  the  United  States. 
Nos.  134,  163,  170,  261,  262,  268. 

CLAIMANTS  OP  SCHOONERS  BRILLIANT,  CRENSHAW,  BARK  HIAWATHA, 
BRia  AMY  WARWICK,  APPELLANTS,  VS.  UNITED  STATES. 

Prize  Ca$es. 

Neutrals  hnre  a  right  to  challenge  the  existence  of  a  blockade  de  facto,  and  alao  the 
Riithority  of  the  party  instituting  it.  They  have  a  right  to  enter  the  ports  of  a 
friendly  nation  for  the  purposes  of  commerce,  but  are  bound  to  recognise  the 
right  of  a  belligerent  engaged  in  actual  war,  to  nse  this  mode  o/  coercion  for 
subduing  the  enemy. 

To  legitimate  the  capture  of  a  neutral  Teasel  or  property  on  the  high  seas,  a  var 
must  exist  defado,  and  the  neutral  must  have  a  knowledge  or  notice  of  the  inten- 
tion of  one  of  the  belligerents  to  use  this  mode  of  coercion  against  a  port,  city, 
or  territory  in  possession  of  the  other. 

War  is  that  state  in  which  a  nation  prosecutes  its  right  by  force;  and  it  is  not 
necessary  that  both  parties  ehonld  be  acknowledged  as  independent  nations  or 
sovereign  states,  nor  that  war  should  be  solemnly  declared. 

As  a  civil  war  is  never  publicly  proclaimed,  eo  nomine^  against  insurgents,  its 
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aetaal  existence  is  a  fact  in  domestic  history  whioh  the  Courts  are  bound  to 
notice  and  know. 

Where  the  sovereign  of  a  neutral  state  has  acknowledged  the  existence  of  a  war 
by  his  proclamation  of  neutrality,  a  citizen  of  that  state  is  estopped  from  deny- 
ing the  existence  of  the  war,  and  the  belligerent  right  of  blockade. 

The  President  is  Tested  with  the  whole  executive  power  of  the  United  States,  and 
whether  in  suppressing. an  insurrection  he  has  met  such  armed  resistance,  and. 
a  civil  war  of  such  proportions  as  compels  him  to  accord  them  the  character  of 
belligerents,  is  a  question  to  be  decided  hy  him,  and  the  Courts  must  be  governed 
bj  his  decision. 

The  President  therefore  had  a  right  fiire  htUi  to  inetitiite  a  blockade  of  ports  in 
possession  of  the  States  in  rebellion,  which  neutrals  are  bound  to  regard. 

Under  the  constitution  of  this  government,  although  the  citizens  owd  supreme 
allegiance  to  the  Federal  Government  they  owe  also  a  qualified  allegiance  to  the 
state  in  which  they  are  domiciled ;  their  persons  and  property  are  subject  to  its 
laws. 

fience  In  organizing  this  rebellion  they  have  acted  as  States  claiming  to  be  sove- 
reign over  all  persons  and  property  within  their  respective  limits,  and  asserting 
a  right  to  absolve  their  citizens  from  their  allegiance  to  the  Federal  Government. 
,  The  ports  and  territory  of  these  States  are  held  in  hostility  to  the  General 
Government,  and  all  persons  residing  in  this  territory  whose  property  may  be 
used  to  increase  the  revenues  of  the  hostile  power,  are  in  this  contest  liable  to  be 
treated  as  enemies. 

Whether  property  be  liable  to  capture  as  enemies'  property"  does  not  in  any 
manner  depend  on  the  personal  allegiance  of  the  owner..  It  is  the  illegal  traffic 
that  stamps  it  as  "  enemies'  property." 

These  causes  came  up  by  appeal  from  decrees  in  prizes  of  tho 
Circuit  Courts  for  the  Southern  District  of  Kew  York,  and  the 
District  of  Massachusetts,  affirming  respectively  the  sentences  of 
condemnation  passed  upon  the  vessels  and  cargoes  by  the  District 
Courts  for  said  districts.  The  following  opinion  is  confined  to  the 
general  questions  of  law  which  were  raised  by  all  the  cases.  It 
does  not  discuss  the  special  facts  and  circumstances  of  the  respec- 
tive cases. 

March  9th,  1863.— Opinion  of  the  Court  by 

Grier,  J. — There  are  certain  propositions  of  law  which  must 
necessarily  affect  the  ultimate  decision  of  these  cases  and  many 
others,  which  it  will  be  proper  to  discuss  and  decide  before  wo 
notice  the  special  facts  peculiar -to  each.    They  are, 

Ist.  Had  the  President  a  right  to  institute  a  blockade  of  ports 
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in  possession  of  persons  in  armed  rebellion  against  the  government, 
on  the  principles  of  international  law,  as  known  and  acknowledged 
^  among  civilized  states? 

2d.  Was  the  property  of  persons  domiciled  or  residing  within 
those  states,  a  proper  snbject  of  capture  on  the  sea  as  «  enemiei* 
property  ' 

I.  Neutrals  have  a  right  to  challenge  the  existence  of  a  blockade, 
defactOy  and  alsoihe  authority  of  the  party  exercising  the  right  to 
institute  it.  They  have  a  right  to  enter  the  ports  of  a  friendly 
nation  for  the  purposes  of  trade  and  commerce,  but  are  bound  to 
recognise  the  rights  of  a  belligerent  engaged  in  actual  war,  to  use 
this  mode  of  coercion,  for  the  purpose  of  subduing  the  enemy. 

That  a  blockade  de  facto  actually  existed  and  was  formally 
declared  and  notified  by  the  President  on  the  27th  and  30th  of 
April  1861,  is  an  admitted  fact  in  these  cases.  That  the  Presi- 
dent, as  the  executive  chief  of  the  government  and  commander-in- 
chief  of  the  army  and  navy,  was  the  proper  person  to  make  such 
notification,  has  not  been,  and  cannot  be  disputed. 

The  right  of  prize  and  capture  has  its  origin  in  the  jus  helli^ 
and  is  governed  and  adjudged  under  the  law  of  nations.  To  legiti- 
mate the  capture  of  a  neutral  vessel,  or  property  on  the  high  seas, 
a  war  must  exist  de  facto^  and  the  neutral  must  have  a  knowledge 
or  notice  of  the  intention  of  one  of  the  parties  belligerent  to  use 
this  mode  of  coercion  against  a  port,  city,  or  territory  in  possession 
of  the  other. 

Let  us  inquire  whether,  at  the  time  this  blockade  was  instituted, 
a  state  of  war  existed,  which- would  justify  a  resort  to  these  means 
of  subduing  the  hostile  force. 

War  has  been  well  defined  to  be  that  state  in  which  a  nation 
prosecutes  its  right  by  force.''  The  parties  belligerent  in  a  public 
war  are  independent  nations.  But  it'is  not  necessary  to  constitute 
war,  that  both  parties  should  be  acknowledged  as  independent 
nations  or  sovereign  states.  A  war  may  exist  where  one  of  the 
belligerents  claims  sovereign  rights  as  against  the  other. 

Insurrection  against  a  government  may  or  may  not  culminate  in 
an  organized  rebellion,  but  a  civil  war  always  begins  by  insurrec- 
tion against  the  lawful  authority  of  the  government.    A  civil  war 
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is  never  solemnly  declared  ^  it  becomes  such  by  its  accidents — ^tfae 
number,  power,  and  organization  of  the  persons  who  originate  and 
carry  it  on.  When  the  party  in  rebellion  occupies  and  holds  in  a 
hostile  manner  a  certain  portion  of  te^tory,  have  declared  their 
independence,  have  cast  off  their  allegiance,  have  organized  armies, 
bave  commenced  hostilities  against  their  former  sovereign,  the 
vorld  acknowledges  them  as  belligerents,  and  the  contest  a  war. 
They  claim  to  be  in  arms  to  establish  their  liberty  and  independ* 
ence,  in  order  to  become  a  sovereign  state,  while  the  sovereign 
party  treats  them  as  insurgents  and  rebels  who  owe  allegiance, 
and  who  should  be  punished  with  death  for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have  their  foun- 
dation in  reason,  and  all  tend  to  mitigate  the  cruelties  and  misery 
produced  by  the  scourge  of  war.  Hence  the  parties  to  a  civil  war 
usually  concede  to  each  other  belligerent  rights.  They  exchange 
prisoners,  and*  adopt  the  other  courtesies  and  rules  common  to 
public  or  national  wars. 

"A  civil  war,"  says  Vattel,  "breaks  the  bands  of  society  and 
government,  or  at  least  suspends  their  force  and  effect ;  it  pro- 
daces  in  the  nation  two  independent  parties,  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge.  Those  two 
parties,  therefore,  must  necessarily  be  considered  as  constituting, 
at  least  for  a  time,  two  separate  bodies,  two  distinct  societies. 
Having  no  common  superior  to  judge  between  them,  they  stand  in 
precisely  the  same  predicament  as  two  nations  who  engage  in  a 
contest  and  have  recourse  to  arms.  This  being  the  case,  it  is  very 
evident  that  the  common  laws  of  war — those  maxims  of  humanity^ 
moderation,  and  honor— ought  to  be  observed  by  both  parties  in 
every  civil  war.  Should  the  sovereign  conceive  that  he  has  a  right 
to  hang  up  his  prisoners  as  rebels,  the  opposite  party  will  make 
reprisals,  fcc,  ic. ;  the  war  will  become  cruel,  horrible,  and  every 
day  more  destructive  to  the  nation." 

As  a  civil  war  is  never  publicly  proclaimed,  eo  nomine^  against 
insurgents,  its  actual  existence  is  a  fact  in  our  domestic  history,, 
which  the  Court  is  bound  to  notice  and  to  know. 

The  true  test  of  its  existence,  as  found  in  the  writings  of  the 
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sages  of  the  common  law,  may  be  thuMummarily  stated :  «  When 
the  regalar  coarse  of  justice  is  interrupted  by  reyolt,  rebellion,  or 
insurrection,  so  that  the  Courts  of  justice  cannot  be  kept  open, 
CIVIL  WAR  EXISTS,  and  hostilities  may  be  prosecuted  on  the  same 
footing  as  if  those  opposing  the  Government  were  foreign  enemies 
invading  the  land."  By  the  Constitution,  Congress  alone  has  the 
pow^r  to  declare  a  national  or  foreign  war.  It  cannot  declare  war 
against  a  State,  or  any  number  of  States,  by  virtue  of  any  clause 
in  the  Constitution.  The  Constitution  confers  on  the  President 
the  whole  executive  power.  He  is  bound  to  take  care  that  the 
laws  be  faithfully  executed.  He  is  Commander-in-Chief  of  the 
Army  and  Navy  of  the  United  States,  and  of  the  militia  of  the 
several  States  when  called  into  the  actual  service  of  the  United 
States.  He  has  no  power  to  initiate  or  declare  a  war,  either  against 
a  foreign  nation  or  a  domestic  State.  But  by  the  Acts  of  Con- 
gress of  February  28th,  1795,  and  8d  of  March,  1807,  he  is  autho- 
rized to  call  out  the  militia,  and  use  the  military  and  naval  forces 
of  the  United  States  in  case  of  invasion  by  foreign  nations,  and  to 
suppress  insurrection  against  the  government  of  a  State,  or  of  the 
United  States. 

If  a  war  be  made  by  invasion  of  a  foreign  nation,  the  President 
is  not  only  authorized  but  bound  to  resist  force  by  force.  He  does 
not  initiate  the  war,  but  is  bound  to  accept  the  challenge  without 
waiting  for  any  special  legislative  authority.  And  whether  the 
hostile  party  be  a  foreign  invader,  or  States  organized  in  rebellion, 
it  is  none  the  less  a  war^  although  the  declaration  of  it  be  unt- 
lateraV  Lord  Stowbll  (1  Dodson  247)  observes:  "It  is  not 
the  less  a  war  on  that  account^  for  war  may  exist  without  a  decla 
ration  on  either  side.  It  is  so  laid  down  by  the  best  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one  country  only,  is 
not  a  mere  challenge,  to  be  accepted  or  refused  at  pleasure  by  the 
other." 

This  greatest  of  civil  wars  was  not  gradually  developed  by 
popular  commotion,  tumultuous  assemblies,  .or  local  unorganized 
insurrections.  However  long  may  have  been  its  previous  concep- 
tion, it  nevertheless  sprung  forth  suddenly  from  the  parent  brain 
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a  Minerva  in  the  full  panoply  of  war.  The  President  was  bound 
to  meet  it  in  the  shape  it  presented  itself,  without  waiting  for  Con- 
gress to  baptize  it  with  a  name  ;  and  no  name  given  to  it  by  him 
or  them  could  change  the  fact. 

It  is  not  the  less  a  civil  war,  with  belligerent  parties  in  hostile 
array,  because  it  may  be  called  an  "  insurrection"  by  one  side,  and 
the  insurgents  be  considered  as  rebels  or  traitors.-  It  is  not  neces-' 
sary  that  the  independence  of  the  revolted  Province  or  State  be 
acknowledged,  in  order  to  constitute  it  a  party  belligerent  in  a 
war,  according  to  the  law  of  nations.  Foreign  nations  acknowledge 
it  as  war  by  a  declaration  of  neutrality.  The  condition  of 
neutrality  cannot  exist  unless  there  be  two  belligerent  parties.  In 
the  case  of  Santiasitna  Trinidad j  7  Wheaton  337,  this  Court  says: 
"The  Government  of  the  United  States  has  recognised  the  exist- 
ence of  a  civil  war  between  Spain  and  her  colonies,  and  has  avowed 
her  determination  to  remain  neutral  between  the  parties.  Each 
party  is  therefor*  deemed  by  us  a  belligerent  nation,  having,  so  far 
as  concerns  us,  the  sovereign  rights  of  war.**  See  also  3  Binn.  252. 

As  soon  as  the  news  of  the  attack  on  Fort  Sumter,  and  the 
organization  of  a  government  by  the  seceding  States,  assuming  to 
act  as  belligerents,  could  become  known  in  Europe,  to  wit,  on  the 
13th  of  May,  1861,  the  Queen  of  England  issued  her  proclamation 
of  neutrality,  « recognising  hostilities  as  existing  between  the 
Government  of  the  United  States  of  America  and  certain  States 
styling  themselves  the  Confederate  States  of  America."  This  was 
immediately  followed  by  similar  declarations,  or  silent  acquiescence 
by  other  nations. 

*  After  such  an  official  recognition  by  the  sovereign,  a  citizen  of 
a  foreign  state  is  estopped  to  deny  the  existence  of  a  war  with  all 
its  consequences  as  regards  neutrals.  They  cannot  ask  a  Court  to 
affect  a  technical  ignorance  of  the  existence  of  a  war,  which  all  the 
vorlJ  acknowledges  to  be  the  greatest  civil  war  known  in  the 
history  of  the  human  race,  and  thus  cripple  the  arm  of  the  Govern- 
ment and  paralyse  its  powers  by  subtle  definitions  and  ingenious 
sophisms. 

The  law  of  nations  is  also  called  the  law  of  nature ;  it  is  founded 
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on  the  common  consent  as  well  as  the  common  sense  of  the  world. 
It  contains  no  such  anomalous  doctrine  as  that  which  this  Court 
are  now  for  the  first  time  desired  to  pronounce,  to  wit : 

That  insurgents  who  have  risen  in  rebellion  against  their  sove- 
reign,  expelled  her  Courts,  established  a  revolutionary  goyernment, 
organized  armies,  and  commenced  hostilities,  are  not  enemies  be- 
cause they  are  traitors ;  and  a  war  levied  on  the  Government  by 
traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war^  because 
it  is  an  "insurrection." 

Whether  the  President,  in  fulfilling  his  duties  as  commander-in- 
chief,  in  suppressing  an  insurrection,  has  met  with  such  armed 
hostile  resistance,  and  a  civil  war  of  such  alarming  proportions,  as 
will  compel  him  to  accord  to  them  the  character  of  belligerents,  is 
a  question  to  be  decided  hy  hinij  and  this  Court  must  be  governed 
by  the  decisions  and  acts  of  the  political  department  of  the  govern- 
ment to  which  this  power  was  intrusted.  «  He  must  determine 
what  degree  of  force  the  crisis  demands."  The  proclamation  of 
blockade  is  itself  official  and  conclusive  evidence  to  the  Court  that 
a  state  of  war  existed  which  demanded  and  authorized  a  recourse 
to  such  a  measure,  under  the  circumstances,  peculiar  to  the  case. 
The  correspondence  of  Lord  Lyons  with  the  Secretary  of  State, 
admits  the  fact  and  concludes  the  question.  ^ 

If  it  were  necessary  to  the  technical  existence  of  a  war,  that  it 
should  have  a  legislative  sanction,  we  find  it  in  almost  every  act 
passed  at  the  extraordinary  session  of  the  Legislature  of  1861, 
which  was  wholly  employed  in  passing  laws  to  enable  the  Govern- 
ment to  prosecute  the  war  with  vigor  and  efficiency.  And  finally 
in  1861,  we  find  Congress  "ca?  majore  cautela,'*  passing  an  act 
approving,  legalizing,  and  making  valid  all  the  acts,  proclamations, 
and  orders  of  the  President,  &c.,  as  if  they  had  been  iss^ud  and 
done  under  the  previous  express  authority  and  direction  of  the  Con- 
gress of  the  United  States." 

Without  admitting  that  such  an  act  was  necessary  under  the  cir- 
cumstances, it  is  plain  that  if  the  President  had  in  any  manner 
assumed  powers  which  it  was  necessary  should  have  the  authority 
or  sanction  of  Congress,  that  on  the  well-known  principle  of  law 
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^^Omni$  ratihabition  retrotrahitur  et  mandate  equiparatuTy"  this 
ratification  has  operated  to  perfectly  cure  the  defect. 

In  the  case  of  Brown  v.  United  States,  8  Granoh  181,  182,  133, 
Mr.  Justice  Stort  treats  of  this  subject,  and  cites  numerous  author- 
ities, to  which  we  may  refer,  to  prove  this  position,  and  concludes, 
'^I  am  perfectly  satisfied  that  no  subject  can  commence  hostilities 
or  capture  property  of  an  enemy,  when  the  sovereign  has  prohibited 
it.  But  suppose  he  did  ?  I  would  ask  if  the  sovereign  may  not 
ratify  his  proceedings ;  and  then,  by  a  retroactive  operation,  give 
validity  to  them  ?" 

Although  Mr.  Justice  Stort  dissented  from  the  majority  of  the 
Court,  on  the  whole  case,  the  doctrine  stated  by  him  on  this  point 
is  correct,  and  fully  substantiated  by  authority. 

The  objection  made  to  this  act  of  ratification,  that  it  is  ex  pat 
facto f  and  therefore  unconstitutional  and  void,  might  possibly  have 
some  weight  on  the  trial  of  an  indictment  in  a  criminal  Court.  But 
precedents  from  that  source  cannot  be  received  as  authoritative  in 
a  tribunal  administering  public  and  international  law. 

On  this  first  question,  therefore,  we  are  of  opinion  that  the  Presi- 
dent had  a  right  Jure  belli^  to  institute  a  blockade  of  ports  in  pos- 
session of  the  States  in  rebellion,  which  neutrals  are  bound  to 
regard. 

II.  We  oome  now  to  the  consideration  of  the  second  question. 
What  is  included  in  the  term  "  enemies*  property  ?" 

Is  the  property  of  all  persons  residing  within  the  territory  of  the 
States  now  in  rebellion,  captured  on  the  high  seas,  to  be  treated  as 
"  enemies' property,"  whether  the  owner  ,  be  in  arms  against  the 
Government  or  not  ? 

The  right  of  one  belligerent  not  only  to  coerce  the  other  by  direct 
force,  but  also  to  cripple  his  resources  by  the  seizure  or  destruction 
of  his  property,  is  a  necessary  result  of  a  state  of  war. 

Money  and  wealth,  the  products  of  agriculture  and  commerce, 
are  said  to  be  the  sinews  of  war,  and  as  necessary  in  its  conduct  as 
numbers  and  physical  force.  Hence  it  is,  that  the  laws  of  war 
recognise  the  right  of  a  belligerent  to  cut  these  sinews  of  the  power 
of  the  enemy,  by  capturing  his  property  on  the  high  seas. 
.  The  appellants  contend  that  the  term    enemies''  is  properly 
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applicable  to  those  only  who  are  subjects  or  citizens  of  a  foreign 
state  at  war  with  our  own.  They  quote  from  the  pages  of  the 
Common  Law,  which  say,  That  persons  who  wage  war  against 
the  king  may  be  of  two  kinds,  subjects  or  citizens.  The  former 
are  not  proper  enemies,  but  rebels  and  traitors;  the  latter  are  those 
that  come  properly  under  the  name  of  enemies." 

They  insist,  moreover,  that  the  President  himself,  in  his  pro- 
clamation, admits  that  great  numbers  of  the  persons  residing  within 
the  territories  in  possession  of  the  insurgent  government,  are  loyal 
in  their  feelings,  and  forced  by  compulsion  and  the  violence  of  the 
rebellious  and  revolutionary  party,  and  its  ^'  de  facto  government," 
to  submit  to  their  laws  and  assist  in  their  scheme  of  revolution ; 
that  the  acts  of  the  usurping  government  cannot  legally  sever  the 
bond  of  their  allegiance :  they  have,  therefore,  a  correlative  right 
to  claim  the  protection  of  the  Government  for  their  persona  and 
property,  and  to  be  treated  as  loyal  citizens,  till  legally  convicted 
of  having  renounced  their  allegiance  and  made  war  against  the 
government  by  treasonably  resisting  its  laws. 

They  coi^tend  also,  that  insurrection  is  the  act  of  individuals  and 
not  of  a  government  or  sovereignty ;  that  the  individuals  engaged 
are  subjects  of  law;  that  confiscation  of  their  property  can  be 
effected  only  under  municipal  law ;  that  by  the  law  of  the  land 
such  confiscation  cannot  take  place  without  the  conviction  of  the 
owner  of  some  offence ;  and  finally,  that  the  secession  ordinances 
are  nullities  and  ineffectual  to  release  any  citizen  from  his  allegiance 
to  the  national  government;  consequently,  the  Constitution  and 
laws  of  the  United  States  are  still  operative  over  persons  in  all  the 
States  for  punishment  as  well  as  protection. 

This  argument  rests  on  the  assumption  of  two  propositions,  each 
of  which  is  without  foundation  on  the  established  law  of  nations. 

It  assumes  that  where  a  civil  war  exists,  the  party  belligerent 
claiming  to  be  sovereign,  cannot,  for  some  unknown  reason,  ezerciae 
'bhe  rights  of  belligerents,  although  the  revolutionary  party  may. 
Being  sovereign,  he  can  exercise  only  sovereign  rights  over  the 
other  party.  The  insurgent  may  be  killed  on  the  battle-field,  or  by 
the  executioner,  his  property  on  land  may  be  confiscated  under  the 
municipal  law ;  but  the  commerce  on  the  ocean,  which  supplies  tha, 
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rebels  with  means  to  support  the  war,  oannot  be  made  the  subject 
of  capture  under  the  laws  of  war,  because  it  is  ^^unconstitutional"!  !  ! 
Now  it  is  a  proposition  never  doubted,  that  the  belligerent  party 
vho  claims  to  be  sovereign,  may  exercise  both  belligerent  and  sove- 
reign rights.  See  4  Cranch  272.  Treating  the  other  party  as  a 
belligerent,  and  using  only  the  milder  modes  of  coercion  which  the 
law  of  nations  has  introduced  to  mitigate  the  rigors  of  war,  cannot . 
be  a  Bobject  of  complaint  by  the  party  to  whom  it  is  accorded  as  a 
grace  or  granted  as  a  necessity. 

We  have  shown  that  a  civil  war,  such  as  that  now  waged  between 
the  Northern  and  Southern  States,  is  properly  conducted,  accord- 
ing to  the  humane  regulations  of  public  law,  as  regards  capture  on 
tbe  ocean. 

Under  the  very  peculiar  Constitution  of  this  Government,  although 
the  citizens  owe  supreme  -allegiance  to  the  Federal  Government, 
they  owe  also  a  qualified  allegiance  to  the  State  in  which  they  are 
domiciled ;  their  persons  and  property  are  subject  to  its  laws. 

Hence,  in  organizing  this  rebellion,  they  have  acted  as  States 
claimiog  to  be  sovereign  over  all  persons  and  property  within  their 
respective  limits,  and  asserting  a  right  to  absolve  their  citizens 
from  their  allegiance  to  the  Federal  Government.  Several  of  these 
States  have  combined  to  form  a  new  Confederacy,  claiming  to  be 
acknowledged  by  the  world  as  a  sovereign  State.  Their  right  to 
do  so  is  now  being  decided  by  wager  of  battle.  The  ports  and 
territory  of  each  of  these  States  are  held  in  hostility  to  the  General 
Government.  It  is  no  loose,  unorganized  insurrection,  having  no 
defined  boundary  or  possession.  It  has  a  boundary,  marked  by 
lines  of  bayonets,  and  which  can  be  crossed  only  by  force.  South 
of  this  line  is  enemy's  territory,  because  it  is  claimed  and  held  in 
possession  by  an  organized,  hostile,  and  belligerent  power. 

All  persons  residing  within  this  territory,  whose  property  may  be 
^d  to  increase  the  revenues  of  the  hostile  power,  are  in  this  con- 
test liable  to  be  treated  as  enemies,  though  not  foreigners.  They 
liave  cast  off  their  allegiance  and  made  war  on  their  government, 
and  are  none  the  less  enemies  because  they  are  traitors. 

But  in  defining  the  meaning  of  the  term  "  enemies'  property," 
we  will  be  led  into  error  if  we  refer  to  Fleta  and  Lord  Coke  for 
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their  definition  of  the  word enemy.*'  It  is  a  technical  phrase 
peculiar  to  Prize  Courts,  and  depends  upon  principles  of  public  as 
distinguished  from  the  Common  Law. 

Whether  property  be  liable  to  capture  as  enemies'  property, ' 
does  not  in  any  manner  depend  on  the  personal  allegiance  of  the 
owner.  It  is  the  illegal  traffic  that  stamps  it  as  '  enemies'  pro- 
perty.' It  is  of  no  consequence  whether  it  belongs  to  an  ally  or  a 
eitisen."  8  Cranch  884.  ^'^he  owner  pro  hoc  vice  is  an  enemy/' 
8  Wash.  C.  C.  R.  188. 

The  produce  of  the  soil  of  the  hostile  territory,  as  well  as  other 
property  engaged  in  the  commerce  of  the  hostile  power,  as  the 
source  of  its  wealth  and  strength,  are  always  regarded  as  legitimate 
prize,  without  regard  to  the  domicil  of  the  owner,  and  much  more 
80  if  he  reside  and  trade  within  its  territory.  See  Upton,  chap.  3d, 
et  cas.  cit. 

III.  We  now  proceed  to  notice  the  facts  peculiar  to  the  several 
cases  submitted  for  our  consideration.^ 


Supreme  Court  of  Ulinoie. 

ANTHONY   S.  SEELY  V9,  THE  PEOPLE,  for  the   USO   of  ALFRED  W. 

NEECE. 

Where  a  party  executes  a  bond  as  surety  with  another,  whose  name  appears  to  the 
bond,  but  which  name  has  been  forged,  he  will  not  be  liable. 

This  was  an  agreed  case,  showing  that  suit  was  instituted  upon 
the  office  bond  of  Lewis  W.  Leick,  master  in  chancery  of 
Qrfeene  county,  against  Anthony  S.  Seely,  one  of  the  securities 
thereon,  in  the  name  of  the  People,  who  sue  for  the  use  of  Alfred 
W.  Neece,  guardian  of  Jesse  H.  Neece  and  Pemnah  Jane  Neece. 
Said  bond  is  payable  to  the  People  of  the  State. of  Illinois,  and 
conditioned  for  the  faithful  discharge  of  the  duties  of  the  office 
of  master  in  chancery. 

1  The  rest  of  the  opinion,  relating  to  facts  peculiar  to  the  cases  under  considera- 
tion, is  omitted,  as  not  being  of  general  interest. — Editors  Am.  Law  Rbq. 
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Tbe  general  issue  was  filed  and  stipulation  thereon,  authorizing 
ftU  proper  evidence  to  be  offered  thereunder,  as  though  properly 
pleaded. 

It  appears,  that  Leick  was  nominated  master  in  chancery,  and 
filed  the  bond  sued  on,  which  is  in  evidence :  that  Leick  collected 
money  belonging  to  Jesse  H«  Neece  and  Pemnah  Jane  Neece,  in* 
fsQts  and  wards  as  aforesaid  of  A.  W.  Neece ;  that  A.  W.  Neece, 
as  guardian  for  said  wards,  obtained  judgment  against  said  Leick, 
for  1(138.24  ;  execution  returned,  no  property  found. 

Samuel  Heaton  testified,  that  his  name  appeared  as  one  of  the 
securities  on  said  bond,  and  that  his  name  was  a  forgery  thereto. 
Eeaton*s  name  was  first  in  order,  assigned  and  recited  in  bond. 
It  is  admitted  that  the  last  of  said  wards  to  come  of  age  arrived  at 
age,  25th  January,  18^0.   This  suit  was  instituted  March  20th,  1861. 

On  this  evidence,  the  court  below  found  the  issue  for  the  People, 
for  the  use  of  Neece,  the  cause  having  been  tried  by  the  court 
without  a  jury.  Defendant  below  excepted,  and  moved  for  a  new 
trial,  because  said  finding  was  contrary  to  law  and  evidence. 

JoM.  W.  EnglUhj  for  plaintiff  in  error. 

Stuart^  JEdwards  ^  Brown^  for  defendants  in  error. 

Caton,  C.  J. — This  action  was  on  the  office  bond  of  a  master  in 
chancery,  against  one  of  the  sureties,  whose  name  appears  to  the 
bond.  The  bond  is  joint  and  several.  The  facts  relied  upon  in 
defence  are  these:  In  the  body  of  the  bond  are  three  sureties 
named — first,  JEIeaton ;  second,  Seely,  the  defendant ;  and  third, 
Morrow.  When  presented  to  the  defendant  for  his  signature,  the 
name  of  Heaton  appeared  signed  to  the  bond  as  a  surety ;  and  the 
defendant,  supposing  it  to  have  been  executed  in  fact  by  Ileaton, 
signed  his  name  to  the  bond  as  a  co-surety  with  Heaton.  It  turns 
out  that  the  name  of  Heaton  to  the  bond  was  a  forgery.  Although 
Ke  have  not  been  referred  to,  nor  have  we  met  with,  a  case  pre- 
cisely in  point,  yet  we  think  upon  principle,  this  should  constitute 
a  good  defence  to  the  action  on  the  bond.  By  a  fraud  practised 
upon  the  defendant,  by  means  of  the  commission  of  a  high  crime,  he 
was  made  to  assume  a  different  and  greater  liability  than  he  in- 
tended, or  supposed  he  was  assuming,  when  he  executed  the  bond. 
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It  is  not  like  the  case  where  the  surety,  when  he  signs  the  bond,  is 
assured,  and  made  to  believe  that  others  will  afterwards  sign  it. 
In  that  case  he  acts  upon  the  simple  assurance  that  another  will  do 
an  act  which  he  knows  may  be  defeated  or  prevented  by  various 
accidents,  and  he  must  therefore  take  the  risk  of  such  assurance 
being  fulfilled.  But  in  this  case  he  acted  upon  an  apparent  fact, 
which,  without  the  commission  of  a  great  crime  by  others,  must 
have  been  true,  and  the  commission  of  this  crime  the  highest  de- 
gree of  caution  might  not  suggest ;  and  he  cannot  be  charged  with 
even  slight  neglect,  in  not  having  discovered  the  forgery.  It  can- 
not be  said  that  his  own  credulity  contributed  in  any  degree  to  his 
being  bound  without  Heaton,  instead  of  with  him.  It  is  true  that 
the  obligee  did  not  perpetrate,  or  in  any  way  contribute  to  the 
fraud,  so  that  one  of  two  innocent  parties  must  suffer,  by  reason 
of  this  forgery,  but  that  reasonable  degree  of  favor  which  the  law 
extends  to  sureties,  should  exonerate  the  surety  who  has  been 
fraudulently  induced  to  execute  the  bond,  not  by  a  false  promise, 
which  a  high  or  even  a  reasonable  degree  of  prudence  should  have 
admonished  him  not  to  rely  upon,  but  by  a  forgery,  which  would 
probably  have  deceived  the  most  cautious  person. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


The  forcgoiug  case,  for  which  we  are 
indebted  to  the  courtesy  of  the  reporter, 
Mr.  Peck,  is  one  of  some  novelty,  and 
we  are  not  quite  sure  how  far  the  prin- 
ciples involved  fully  justify  the  result 
at  which  the  Court  arrived. 

1.  It  seems  entirely  settled,  that,  so 
far  as  the  defendant  is  concerned,  the 
consideration  of  his  promise  or  under- 
taking has  failed  to  a  considerable  ex- 
tent, but  not  wholly,  for  he  is  supposed 
to  have  assumed  the  obligation,  in  part, 
at  least,  upon  the  credit  of  the  party  for 
whom  he  became  surety.  There  being 
two  co-sureties  named  in  the  body  of 
the  bond,  he  could  not  have  relied  upon 
Ileaton,  whose  name  was  forged,  for 
more  than  one-third  of  his  indemnity. 
This  partial  failure  of  an  entire  con- 
sideration is  therefore  no  ground  of 


exonerating  him  from  the  undertaking 
even  as  a  simple  contract,  much  less  as 
a  specialty  obligation,  where  the  con- 
sideration is  wholly  unimportant. 

2.  The  defence  muat  therefore  rest 
upon  the  fraudulent  representation  by 
which  he  was  induced  to  enter  into  the 
obligation.  And  here,  it  seems  to  us, 
the  principle  of  the  case  is  the  same  as 
where  the  party  signs,  upon  the  assur- 
ance and  with  the  agreement  rhat  the 
bond  is  not  to  be  delivered  until  certain 
other  co-sureties  have  also  executed  the 
instrument. 

The  law  seems  to  be  well  settled  that 
a  bond  or  other  instrument,  not  nego- 
tiable, where  one  or  more  of  the  sureiies 
sign  with  the  assurance  that  the  paper 
is  not  to  be  delivered,  as  a  binding  con- 
tract, until  all  whose  names  appear  in 
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the  bodj  of  the  inairument  have  become 
parties  to  it,  will  not  be  binding,  unless 
this  condition  is  complied  with.  Raw- 
ling  vs.  The  United  SUtes,  4  Cranch 
R«p.  219.  Or  if  it  be  agreed  that  a 
composition  deed  shall  not  be  binding 
upon  the  surety  until  all  the  creditors 
execote  it,  the  instrument  does  not  take 
effect  until  that  is  effected.  Johnson  V9» 
Buier,  4  Bam.  &  Aid.  440.  The  deeds 
in  both  the  foregoing  cases  were  re- 
garded as  escrows  until  the  condition 
precedent  was  complied  with,  and  as 
Bach  held  by  the  principal  after  execu- 
tion by  the  surety.  See  also  Pidcock 
w.  Bishop,  8  Bam.  &  Cr.  606,  where  it 
is  held  that  any  fraud  practised  upon 
the  surety  will  invalidate  the  obligation. 
S.  P.  Fletcher  vs,  Austin,  11  Verm.  R. 
447. 

3.  The  same  principle  extends  to  pro- 
missory notes  and  other  contracts  not 
negotiable,  or  to  negotiablo  contracts 
before  negotiation.  Awde  »#.  Dixon,  5 
Eng  L.  &  Eq.  R.  612 ;  Lloyd  m.  Howard, 
1  W.  227;  Palmer  vs.  Richards,  Id. 
529;  Leaf  v».  Gibbs,  4  C.  &  P.  466. 


4.  But  in  regard  to  negotiable  instru- 
ments which  are  executed  for  the  sake 
of  raising  money  in  the  market,  and 
especially  after  they  have  been  once 
negotiated,  the  rule  is  held  otherwise, 
and  the  surety,  or  any  other  party,  liav- 
ing  executed  the  paper,  and  intrusted  it 
to  others,  is  regarded  as  having  given 
them  power  to  negotiate  it.  Passumpsic 
Bank  vs.  Goff,  31  Verm.  R.  315.  The 
surety  must  run  the  risk  of  the  fraud 
of  his  own  agent,  unless  there  is  some- 
thing upon  the  paper  to  show  that  other 
parties,  were  expected  to  sign  with 
him. 

Even  a  blank  acceptance,  which  ia 
taken  while  blank,  only  binds  the  parly 
to  the  extent  of  his  agreement ;  but  if 
filled  up  and  negotiated,  it  binds  to  the 
extent  of  the  contract.  Hatch  vs.  Scarles^ 
2  Smale  &  Qiff.  147;  1  Am.  L.  C.  82l[ 
822.  Russell  vs.  Longstaffe,  Doug.  14, 
is  thus  essentially  qualified. 

We  cannot  perceive  why  the  principal 
case  does  not  rest  fairly  upon  the  prin- 
ciple InTolved  in  the  foregoing  oases. 

I.  F.  R. 


Supreme  Court  of  Gonneetumt. 

MOSES  L.  KOYES  AND  ANOTHER  V8,  THE  NEW  HAVEN,  NEW  LONDON 
AND  6T0NINGT0N'  RAILROAD  COMPANY. 

A  partner  has  power  to  compromise  and  discharge  a  claim  of  the  partnership 
against  a  third  party. 

And  a  payment  to  a  partner  is  a  good  payment  to  the  firm,  although  the  other 
partner  or  partners  had  given  notice  to  the  debtor  not  to  pay  to  such  partner. 
The  debtor  has*  a  right  to  pay  his  debt,  and  cannot  be  affected  by  the  disagree- 
ment of  the  partners  as  to  who  shall  receive  the  money.  Any  partner  wishing 
to  prevent  such  payment  must  seek  the  aid  of  a  court  of  chancery. 

Whether  the  power  of  a  partner  to  bind  the  partnership  by  an  executory  contract, 
woald  not  be  affected  by  a  notice  from  the  other  partners  revoking  his  authority  : 

^•T  one  of  two  partners  to  whom  a  large  sum  was  due  from  a  railroad  company  on 


848 


NOTES  T8.  BAILROAD  COMPANT. 


ftn  unsettled  account,  gare  notice  to  the  company  not  to  make  a  settlement  un- 
less both  partners  were  present.  E.,  the  other  partner,  .was  seeking  to  obUin 
the  monej  due  for  the  purpose  of  applying  it  to  his  own  prirate  use,  and  of  de- 
frauding N. ;  and  the  railroad  company,  knowing  of  this  intention  and  for  the 
purpose  of  aiding  him  in  accomplishing  it,  as  well  as  for  the  purpose  of  getting 
a  more  fayorable  settlement  of  the  account,  made  a  secret  settlement  with  E., 
and  paid  him  %^Bum  agreed  to  by  him  as  the  balance  due,  and  took  a  discharge 
of  the  partnership  debt.  N.  had  no  knowledge  of  the  settlement  till  E.  had  left 
the  state  with  the  money,  when  he  gaye  immediate  notice  to  the  company  that 
he  should  not  recognise  the  settlement.  In  an  action  of  assumpsit  brought  in 
the  name  of  the  partnership  against  the  railroad  company,  to  recover  the  amount 
of  the  account,  it  was  held,  that  whatever  remedy  N.  might  have  in  any  other 
form,  yet  that  no  action  could  be  sustained  in  the  name  of  the  partnership  to 
recover  again  the  money  so  paid. 

Assumpsit,  brought  by  the  plaintiffs,  partners  under  the  name 
of  Nojes  &  Eddy,  to  recover  an  amount  claimed  to  be  due  them 
under  a  contract  for  the  construction  of  a  portion  of  the  road  of  the 
defendants.  The  defendants  were  defaulted,  and  the  case  heard  in 
damages  before  Park,  J. 

On  the  hearing,  it  was  found  by  the  Court,  that  the  defendants 
on  the  31st  day  of  December,  1857,  were  indebted  to  the  plaintiffs 
on  the  contract  in  the  sum  of  918>808.38,  and  that  of  that  amt>uQt, 
the  sum  of  $17,595.93  was  on  that  day  paid  by  the4  defendants  to 
and  received  by  the  partner  Eddy,  on  behalf  of  the  plaintiffs,  in  full 
of  the  indebtedness. 

The  plaintiffs  offered  testimony  to  prore  that  Noyes  had  notified 
the  defendants  not  to  pay  the  balance  due  them  to  Eddy,  and  that 
the  payment  was  made  in  disregard  of  the  prohibition,  and  claimed 
that  it  was  therefore  not  available  to  the  defendants  in  their  defence, 
but  the  Court  held  that  Eddy  had  a  right  as  partner  to  receive  pay-  j 
ment  of  the  money  due  the  plaintiffs  notwithstanding  the  dissent 
of  Noyes. 

The  plaintiffs  further  insisted  that  the  defendants  were  guilty  of  j 
fraud  upon  Noyes,  in  the  means  taken  to  accomplish  a  settlement 
with  Eddy,  and  upon  the  evidence  introduced  by  them  in  support 
of  this  claim  the  Court  found  as  follows : —  , 

The  plaintiffs  commenced  work  under  their  contract,  in  July  I 
1857,  and  continued  until  December  following.    During  all  that 
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time,  all  the  transactions  between  the  company  and  the  copartner- 
ship were  carried  on  through  Noyes.  On  two  occasions  the  presi- 
dent of  the  company  passed  by  Eddy,  when  at  hand,  and  procuring 
a  horse  and  carriage  rode  to  Stonington,  some  twelve  miles  distant, 
for  the  purpose  of  paying  the  monthly  estimates  to  Noyes.  In 
November,  it  was  arranged,  that  the  contract  should  be  given  up, 
and  the  defendants  agreed  to  pay  for  all  the  work  performed 
according  to  the  terms  of  the  contract  The  work  substantially 
ceased  on  the  2d  day  of  December,  1857,  when  the  chief  engineer 
commenced  making  up  the  final  estimates  of  work  done.  Noyes  at 
this  time  was  waiting  at  Stonington  for  the  final  estimate  to  be 
completed.  It  was  completed  on  the  30th  of  December,  and  for 
some  time  before  Noyes  had  made  daily  inquiries  when  it  would  be 
finished.  He  was  told  repeatedly,  that  the  final  estimate  would  be 
given  to  him,  and  the  chief  engineer  so  informed  him  but  a  few  days 
before  its  completion.  Eddy  during  this  time  paid  no  attention 
irhatever  to  the  final  estimate.  When  the  arrangement  was  made 
to  give  up  the  contract,  Noyes  notified  the  president  of  the  company 
that  all  parties  in  interest  must  be  present  when  the  settlement 
should  take  place ;  and  afterwards,  at  Stonington,  he  requested  the 
president  not^to  make  a  settlement  or  pay  any  money  on  account 
of  the  partnership  unless  all  parties  were  present,  and  the  president 
assented  to  this.  Sometime  previous  to  the  settlement,  the  presi- 
dent entered  into  a  secret  negotiation  with  Eddy  1;p fettle  with  him 
alone,  and  it  ended  in  an  agreement  to  do  so.  The  chief  engineer 
iras  informed!  by  the  company  of  the  fact,  and  instructed  to  keep 
the  mattet  secret  from  Noyes.  The  engineer  obeyed,  and  Noyes 
was  deceived  in  relation  to  the  time  when  the  final  estimate  would 
he  completed,  and  knew  nothing  whatever  of  the  contemplated  set- 
tlement with  Eddy  until  after  it  had  taken  place  and  Eddy  had  left 
the  State.  The  final  estimate  was  completed  about  twelve  o'clock 
at  night,  on  the  80th  of  December,  and  the  chief  engineer  remained 
in  his  office  at  Stonington,  where  he  resided,  until  it  was  finished. 
At  that  time,  it  was  arranged  by  the  compaby  to  meet  Eddy  at 
New  London  the  next  day  for  the  purpose  of  a  settlement,  and  Eddy 
was  telegraphed  to  at  New  York  by  the  company  to  be  there  for 


850 


NOYES  T8.  RAILROAD  COMPANY. 


the  purpose.    The  parties  met  in  New  London,  and  the  company 
paid  Eddy  the  sam  of  $17,595.93  on  account  of  the  partnership, 
and  received  from  him  a  full  discharge  of  all  the  partnership  claims. 
When  the  arrangement  was  made  to  give  up  the  contract,  the  firm 
had  certain  property  along  the  line  of  the  road,  which  they  nego- 
tiated a  sale  of  to  the  company  for  the  sum  of  $2500.    In  the  set- 
tlement Eddy  agreed  to  take  $1700  for  the  property,  on  the  repre- 
sentation of  the  chief  engineer  that  it  was  not  worth  more  than  that 
sum.    The  final  estimate  presented  at  the  settlement,  consisted 
merely  in  the  gross  amount  of  the  work  done  and  the  sums  of  money 
that  had  been  paid.    Eddy  knewjbut  little  concerning  the  matter, 
and  it  did  not  appear  that  he  took  any  measures  to  inform  himself, 
or  had  anything  to  say  in  the  settlement  in  relation  thereto.  When 
the  parties  met  at  New  London,  the  company  being  apprehensive 
that  Noyes  should  ascertain  what  was  being  done,  and  come  to  New 
London  before  the  settlement  should  be  completed,  directed  two 
men  to  watch  for  him.    After  the  settlement  it  was  proposed  to 
spend  the  night  at  New  London,  but  fear  was  expressed  lest  Noyes 
might  come,  and  so  it  was  thought  best  for  Eddy  to  leave  that  night 
for  New  York,  which  he  accordingly  did.    A  part  of  the  ariount 
paid  by  the  company  was  in  checks  upon  one  of  the  banks  in  New 
Haven,  payable  within  a  few  days,  which  checks  Eddy,  before 
leaving,  procured  to  be  discounted  in  New  London  after  the  banks 
had  been  cloAc^  for  the  day.    Of  the  amount  received  by  Eddy, 
about  $100  came  indirectly  into  the  hand  of  Noyes  through  a  third 
person,  and  the  balance  Eddy,  after  paying  $7477.20  to  the  credi- 
tors of  the  firm,  appropriated  to  his  own  use.    As  soon  as  Noyes 
heard  of  the  settlement,  he  notified  the  company  that  he  should  not 
hold  himself  bound  by  it,  charged  them  with  fraud,  and  declared 
that  he  should  call  them  to  a  legal  account.   The  $100  he  received 
merely  to  apply  on  the  account  with  the  company,  and  did  not 
ratify  the  settlement  made  by  Eddy.    The  greater  part  of  the 
$7477.20  paid  by  Eddy  had  been  attached  in  the  hands  of  the  com- 
pany, and  the  company  required  in  the  settlement  that  these  debts 
should  be  paid,  and  the  remainder  of  the  sum  was  not  paid  by  Eddy 
until  after  he  was  compelled  to  do  so  by  sundry  other  creditors. 


NOT£S  T8.  BAILBOAD  COMPANY. 


351 


On  these  facts,  the  Court  found  that  Eddy  in  the  settlement 
intended  to  defraud  Noyes ;  that  he  intended  to  get  all  the  money 
dae  the  firm  from  the  company  into  his  own  hands,  to  apply  the 
same  to  his  own  individual  use,  and  never  intended  to  account  for 
the  same  with  Noyes ;  and  that  the  transaction  was  carried  on  from 
the  first  with  such  purpose.  The  court  also  found  that  the  company 
knew  what  was  the  purpose  of  Eddy  from  the  commencement  of  the 
transaction  to  its  close,  and  entered  into  the  arrangement,  and 
carried  on  their  part  of  the  transaction,  partly  under  the  expecta- 
tion of  a  more  favorable  settlement  with  Eddy  than  with  Noyes, 
*  and  partly  to  assist  Eddy  in  getting  possession  of  all  the  money 
diib  the  firm,  that  he  might  apply  the  same  to  his  own  individual 
use ;  and  consequenCly,  that  the  company  was  guilty  of  fraud  on 
the  plaintiff  Noyes. 

The  Court  decided  that  the  settlement  with  Eddy  was  void  as  to 
Noyes,  but  good  as  to  Eddy,  and  that  the  defendants  were  only 
entitled  to  the  credit  of  such  sums  as  appeared  to  have  been  actually 
applied  by  Eddy  to  the  payment  of  creditors  of  the  firm;  and 
thereupon,  without  finding  what  was  the  actudl  state  of  the  accounts 
between  Eddy  and  Noyes,  rendered  judgment  for  the  plaintiffs,  for 
the  balance  left  after  deducting  the  $7477.20  applied  by  Eddy  to 
ibo  f)ayment  of  creditors  of  the  firm,  and  the  $100  received  by 
Noyes.    The  defendants  thereupon  moved  for  a  new  trial. 

Baldwin  and  HaUey^  with  whom  were  Lippitt^  Parh^  and  Pratty 
in  support  of  the  motion. — 1.  Each  partner  possesses  the  power  to 
collect  debts,  receive  payment,  and  give  a  discharge.  Ruddock' $ 
Case,  6  Coke  25 ;  Stead  vs.  Salt,  3  Bing.  101 ;  Pierson  vs.  Hooker, 
3  Johns.  68 ;  Bruen  vs.  Marquand,  17  Id.  58 ;  McBride  vs.  Eagan, 
1  Wend.  326 ;  WelU  vs.  Evans,  20  Id.  251 ;  Salmon  vs.  Davis,  4 
Binney  375 ;  Smith  vs.  Stone,  4  Gill  &  Johns.  310 ;  Coll.  on  Part., 
§  468  ;  Story  on  Part.,  §  115.  And  this  even  if  insolvent.  Mayor 
vs.  Hawks,  12  111.  298. 

2.  As  Eddy  had  full  authority  as  partner  to  receive  payment  of 
money  due  the  firm,  judgment  should  have  been  rendered  for  the 
plaintiffs  for  the  unpaid  balance  only;  because,  1st.  In  suits  by 
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partners,  all  must  join  as  plaintiffs.  Story  on  Part.,  §§  284,  235, 
236.  2d.  Whatever  is  a  good  bar  or  defence  as  to  one  partner,  ifi 
equally  so  as  to  all.  Story  on  Part.,  Id.;  Austin  vs.  Hally  18 
Johns.  286.  3d.  The  equity  of  a  defrauded  partner  cannot  there- 
fore be  worked  out  in  a  Court  of  law.  Story  on  Part.,  §§  236,  288; 
Coll.  on  Part.,  §§  643,  456,  note  to  §  493;  H<mer  vs.  Wood,  11 
•  Cush.  62 ;  Jonez  vs.  Yates,  9  B.  &  C.  532 ;  Richmond  vs.  Heafy, 
1  Stark.  202 ;  Wallace  vs.  KeUallj  7  Mees.  &  Wels.  264;  OreeUy 
vs.  Wyeth,  10  N.  Hamp.  15-;  Qordon  vs.  Ellis,  7  M.  &  G.  607. 
The  Court  held  that  the  payment  was  binding  upon  Eddy,  but  not 
upon  Noyes,  and  yet  rendered  judgment  for  Noyes  and  Eddy 
jointly  to  recover,  as  if  no  payment  had  been  made.  4th.^The 
remedy  of  a  defrauded  partner  is  by  an  action  on  the  case  or  peti- 
tion in  Chancery.  Homer  vs.  Wood,  11  Cush.  62 ;  Longman  vs. 
Pole,  1  Mood,  k  Malk.  223 ;  ColL  on  Part.,  §  455. 

(7.  Chapman  and  E.  Perkins  (with  whom  were  Palmer  and  Trum- 
bull),  contrd,. — 1.  The  only  ground  on  which  it  can  be  claimed  that 
a  new  trial  should  be  granted,  is  that  the  payment  of  the  f  17,595 
was  a  good  and  valid  payment  to  the  copartnership.  If,  however, 
it  was  not  a  payment  for  the  benefit  of  the  copisirtnership,  but  a 
payment  to  Eddy  for  his  individual  use,  and  for  the  purpose  o( 
enabling  him  to  defraud  the  partnership,  which  is  a  fact  most  ex- 
plicitly found,  then  it  was  not,  either  in  fact  or  in  law,  a  payment 
to  the  partnership,  and  does  not  operate  to  extinguish  so  far  the 
debt  due  to  the  partnership. 

It  is  said,  however,  that  the  authorities  are  decisive  against  an 
action  at  law  in  such  a  case  ,in  the  name  of  the  firm,  and  that  the 
only  remedy  of  Noyes  is  by  a  bill  in  equity  against  ^ddy  and  the 
defendants.  And  the  case  of  Jones  vs.  Yates,  9  B.  &;  C.  532,  is 
relied  upon  as  a  leading  case  upon  this  point.  But  that  case  is 
clearly  distinguishable  from  the  present,  in  the  fact  that  the  mis- 
conduct of  the  partner  was  itself  the  ground  of  the  action,  not,  as 
here,  the  ground  of  defence. 

The  Supreme  Court  of  Pennsylvania,  in  Purdy  vs.  Powers,  6 
Penn.  S.  R.  492,  say,  «  The  fraudulent  act  of  one  partner  does 
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not  affect  the  title  of  the  partnership."  The  case  of  Somer  vs. 
Woody  11  Gash.  62,  cited  on  the  other  side,  turned  upon  the  point 
that  the  defendant  was  not  implicated  in  the  fraud  of  the  partner. 
In  the  case  of  Pieraon  vs.  Hooker^  8  Johns.  68,  there  was  no  fraud 
in  anj  of  the  parties.  So  in  those  of  Stead  vs.  Salt^  8  Bing.  101, 
Bmen  vs.  Marquand^  17  Johns.  58,  McBride  vs.  Hagan^  1  Wend. 
326,  and  Salmon  vs.  Davity  4t  Binn.  875.  In  the  cases  of  Wallace  « 
vs.  KeUally  7  Mees.  &  Wels.  264,,  and  Richmond  vs.  Heapy^  1 
Stark.  202,  there  was  not  only  no  question  of  fraud,  hut  that  cir- 
camstance  is  specially  alluded  to  as  an  important  one  in  each  case. 
In  Longman  vs.  Pole^  1  Mood.  &  Malk.  223,  it  was  held  that  if  a 
person  colludes  with  one  partner  to  defraud  the  others,  a  joint 
action  at  law  can  be  maintained  by  the  other  partners  against  the 
person  so  colluding.  In  Greeley  vs.  Wyethy  10  N.  Hamp.  18, 
Parker,  G.  J.,  seems  to  recognise  the  effect  of  a  fraud  as  we  claim 
it.  So  in  Gordon  vs.  MliSy  7  M.  &  G.  607,  Tindall,  C.  J,  says, 
on  page  621,  There  is  no  allegation  in  the  plea  of  any  collusion 
between  Gordon  and  the  defendants."  It  will  be  found  that,  in 
all  the  cases  cited  on  the  other  side,  the  element  of  fraud,  so 
prominent  in  this  case,  was  wanting,  and  that  in  many  of  them  this 
absence  of  fraud  was  the  turnhig  point  of  the  case.  It  is  a  maxim 
of  universal  acceptation  in  the  law,  that  no-  man  shall  take  advan- 
tage of  his  own  wrong  ;^  and  the  defendants  can  be  allowed  to 
arail  themselves  of  this  defence  only  in  violation  of  this  important 
rule. 

The  authorities  in  support  of  our  general  position  are  numerous. 
Leavitt  vs.  PecA,  8  Conn.  124 ;  Tanner  vs.  Rally  1  Penn.  S.  R.. 
417 ;  Dobh  vs.  ffahey,  16  Johns.  34 ;  Gram  vs.  Cadwelly  5  Cowen 
489 ;  Everinghim  vs.  Hmworthy  7  Wend.  826 ;  Mercien  vs.  AndruBy 
10  Id.  461;  Burwell  vs.  Springfield,  15  Ala.  273;  Noble  vs. 
MeClintocky  2  W.  &  S.  152 ;  Minor  vs.  GaWy  11  Smedes  k  Marsh. 
322 ;  Skiafe  v.  Jack$ony  8  Barn.  &  Cress.  421 ;  Farrar  vs.  Hutch- 
itiBOHy  9  Adol.  &  El.  641 ;  Atlantic  Bank  vs.  Merchants*  Banky  9 
Am.  Law  Reg.  241 ;  1  Am.  Lead.  Cases  452 ;  1  Parsons  on  Corit. 
li>4.  . 

That  a  bill  in  equity  is  not  the  proper  remedy,  is  manifest  from 
Vol. 
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the  fact  that  a  payment  of  the  debt  will  be  as  good  a  defence  in 
equity  as  at  law. 

Ellsworth,  J. — ^We  are  all  satisfied  that  the  defendants  are 
entitled  to  a  new  trial. 

We  can  entertain  no  doubt  with  regard  to  the  legal  character 
•  and  efiect  of  the  payment  of  the  $17,595.93  by  the  defendants  to 
Eddy,  one  of  the  partners,  and  one  of  the  plaintiffs  in  this  action. 
It  must,  in  our  judgment,  put  an  end  to  the  right  of  the  plaintifi 
to  recover  that  sum  again  in  this  suit. 

The  superior  Court  found,  that  this  sum  was  paid  to  Eddy  and 
received  by  him  in  Mtirfiiction  of  the  debt  now  in  $uit^  though 
something  less  than  the  amount  actually  due;  and  the  Judge 
properly  held  that  Eddy  had  a  right  to  receive  it  for  that  purpose, 
and  that  the  settlement  was  good  and  obligatory  upon  him,  though 
upon  what  ground  he  could  regard  it  as  null  and  void  as  to  Noyes 
it  is  not  easy  to  perceive. 

On  these  premises  it  would  seem  to  be  impossible  that  Eddy  and 
Koyes  can  unite  in  suing  for  this  sum  already  in  the  hands  of  the 
former;  and  this  attempt  to  force  a  second  payment  will  be  seen 
to  be  entirely  absurd  if  we  suppose  that  Eddy  had  been  the  survi- 
Tor  in  the  action  instead  of  Noyes,  while  the  same  rule  would  of 
course  prevail  in  either  case.  ^ 

The  difficulty  of  maintaining  a  joint  action  upon  the  facts  found 
below  is  so  apparent  that  the  plaintiffs'  counsel  are  compelled  to 
assert,  and  they  do  assert,  that  the  payment  of  the  $17,595.93, 
was  not  in  f^t  a  payment  upon  the  partnership  debt  at  all,  but  a 
transaction  entirely  foreign  to  that  debt;  as  perhaps  a  loan  to 
Eddy,  or  a  delivery  of  so  much  money  to  him  for  some  unknown 
purpose,  ^uch  a  view  of  the  transaction  we  can  by  no  means 
concur  in.  It  is  a  palpable  denial  of  the  finding  of  the  Judge, 
which  is  that  Eddy  received  the  money  to  apply,  and  in  fact  did 
apply  it,  in-  payment  and  satisfaction  of  the  debt.  Kot  to  insist, 
as  perhaps  might  properly  be  done,  that  the  entire  debt  of  $18,808.38 
was  released  by  the  compromise  (for  one  partner  could  do  this), 
we  may  at  least  say  that  the  4wo  partners  can  recover  no  more 
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than  the  difference  between  that  sum  and  the  sum  paid,  and  for 
that  it  is  agreed  by  the  defendants  that  the  verdict  may  stand  if 
the  rest  is  remitted  on  the  record. 

Now  let  us  inquire  on  what  ground  it  is  that  the  plaintiffs  claim 
•that  the  money  received  by  Eddy  was  not  a  payment  and  sat- 
isfaction of  the  partnership  debt  when  it  had  been  agreed  that  it 
should  be.  It  is  to  be  observed  that  the  state  of  the  company  ' 
account  between  Noyes  and  Eddy  nowhere  appears  upon  the  papers. 
That  fact  seems  to  have  been  thought  quite  immaterial  upon  the 
trial  of  the  cause,  as  indeed  it  would  be  in  a  suit  by  partners 
against  a  third  person  to  recover  an  unpaid  partnership  debt. 
Hence  we  have  no  means  of  knowing  that  Eddy,  by  receiving  the 
money,  whether  to  apply  on  his  own  debt  against  the  company,  or 
to  pay  other  creditors  of  the  company,  or  to  reimburse  himself  for 
his  capital  advanced,  has  done  his  partner  any  injustice  whatever. 
Whatever  may  have  been  threatened,  we  do  not  see  that  any  injus- 
tice has  actually  been  perpetrated  on  Noyes,  nor  can  we  know  it, 
until  the  account  is  settled  between*  them,  or  the  state  of  the 
account  agreed  upon. 

But  the  counsel  of  Mr.  Noyes  claim  it  to  be  an  important'  fact 
that  their  client  notified  the  president  of  the  railroad  company  to 
make  no  settlement  unless  both  partners  were  present,  and  that 
the  president  agreed  to  this.  The  counsel  are  not  entirely  agreed 
whether  this  notice  meant  that  the  defendants  should  not  settle 
with  certain  factorizing  creditors  without  the  contractors  were 
present,  or  that  one  partner  should  not  be  paid  unless  the  other 
was  present  and  agreed  to  it.  Be  this  as  it  may,  it  is  not  found 
that  Eddy  assented  to  the  arrangement  or  in  fact  had  notice  of  it, 
and  he  certainly  had  power  as  partner  to  settle  with  their  debtor 
and  receive  payment.  He  was  not  affected  by  what  Noyes  had 
done,  for,  if  so,  then  he  could  have  stopped  payment  to  Noyes, 
and  the  defendants  could  not  then  have  paid  their  debt,  or  made  a  \ 
legal  tender  of  it  to  either.  This  would  be  absurd.  The  defend- 
ants had  nothing  to  do  with  the  plaintiffs*  quarrels.  A  Court  of 
equity  could,  if  necessary,  in  a  bill  with  proper  averments,  have 
interposed ;  but  the  request  of  Noyes  had  no  legal  effect.  With- 
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out  mote  than  appears  in  this  case  the  defendants  could  pay  either 
of  the  partners,  for  they  constituted  but  one  person.  The  cir- 
cumstance that  the  president  promised  not  to  pay  Eddy  separately, 
if  that  be  the  construction  of  the  request,  amounts  to  nothiog 
against  Eddy.  If  the  president  has  broken  a  legal  promise  to  the' 
injury  ,of  Noyes,  the  remedy  is  against  him,  but  it  is  not  enough 
to  defeat  the  payment  made  to  the  partner  Eddy. 

It  is  urged  further,  that  Eddy's  purpose  in  effecting  a  settlement 
was  to  get  the  money  into  his  own  hands  and  not  account  for  it, 
and  that  the  defendants  were  cognisant  of  this,  and  yet  settled 
with  him,  partly  because  they  could  settle  with  hin!t  more  favorably 
than  with  both,  and  partly  to  enable  him  to  put  the  money  into 
his  own  pocket.  But  Eddy  is  accountable  for  it  at  all  events  as  a 
partner,  and  we  do  not  know  but  that  every  dollar  of  it  was  justly 
due  to  him,  or  to  the  partnership  creditors  who  perhaps  are  urging 
their  claims  against  him  or  his  estate.  We  cannot  see  that  a 
fraud  has  been  accomplished  to  the  injury  of  the  partnership,  or 
even  of  Mr.  Noyes,  although  there  has  been  a  breach  of  the  confi- 
dence which  belongs  properly  to  the  partnership  relation,  and  in 
ordinary  cases  is  inseparable  from  it ;  and  even  if  a  fraud  has  been 
committed  by  the  company  on  Noyes,  it  would  not  be  a  frai^d  on 
Eddy,  or  on  the  partnership  as  such,  and  no  action  could  be 
maintained  in  the  name  of  the, partnership  for  it. 

We  have  not  thought  it  important  to  discuss  the  law  of  the  cases 
cited  on  the  argument.  It  seems  to  us  to  agree  with  the  views 
which  we  have  expressed  as  the  result  of  our  own  reflections.  We 
consider  the  rule  to  be  this — that  wherever  one  partner  settles  with 
a  debtor  of  the  company  and  receives  payment  of  the  debt,  he  can- 
not retain  the  money  and  repudiate  the  settlement ;  nor  can  he, 
either  alone  or  in  union  with  his  partner,  recover  the  debt  a  second 
time. 

It  may  be  proper,  in  view  of  some  of  the  cases  cited,  that  we 
remark  that  there  is  a  wide  difference  between  joint  plaintiffs  and 
joint  defendants  in  cases  involving  the  acts  of  one  partner,  such 
as  settlements,  and  payments  by  or  to  him  in  the  partnership 
business.    In  the  first  each  plaintiff  must  have  a  perfect  cause  of 
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letion,  as  much  so  as  if  he  hadNSued  alone ;  in  the  latter  each  m\l 
stand  on  his  own  personal  merits  or  individaal  defence. 

Nor  have  we  gone  into  the  question  whether  the  authority  of  a 
partner  to  bind  his  copartner  within  the  scope  of  the  partnership, 
may  not  be  revoked  or  restricted  as  to  executory  contracts,  with 
notice  to  the  party  dealing  with  him  to  that  effect.  We  are 
inclined  to  think  that  it  may,  and*  that  it  was  so  held  in  the  case 
of  Leavitt  vs.  Peckj  3  Conn.  124.  •  Bat  the  payment  of  an  exist- 
ing debt  to  one  of  the  partners,  notwithstanding  the  request  of  the 
other  that  it  should  not  be  so  p.aid,  is  a  very  different  matter. 
Debtors  have  rights  of  their  own,  and  they  are  not  dependent  upon 
the  continuance  of  partnership  authority  for  the  discharge  of  their 
duties.  Unless  there  has  been  an  assignment  with  notice,  or  an 
injunction  from  Chancery,  they  may  treat  each  partner  of  the  firm 
to  which  they  are  indebted  as  representing  the  whole  company, 
however  numerous. 

We  advise  a  new  trial,  uitkless  the  amount  of  the  payment  in 
question  shall  be  remitted  on  the  record. 

In  this  opinion  the  other  judges  concurred. 


RECENT   ENGLISH  DECISIONS. 

Court  of  Common  Bench. 

KENNEDY  V8.  BROUN  AND  WIFE.* 

A  promise  by  a  elient  to  pay  money  to  a  counsel  for  his  advocacy,  whether  made 
before,  or  daring,  or  after  the  litigation,  has  no  binding  effect. 

The  relation  of  counsel  and  cUent  renders  the  parties  mutuaUy  incapable  of  making 
any  legal  contract  of  hiring  and  service  concerning  advocacy  in  litigation. 

A  barrister  became  the  advocate  of  the  female  defendant,  and  during  the  continu- 
ation of  the  litigation  she  made  repeated  requests  to  him  for  exertions  as  such, 
ud  repeatedly  promised  to  remunerate  him  for  the  same ;  and  after  the  end  of 
the  litigation  she  spoke  of  the  amount  of  this  remuneration,  and  admitted  the 
amount  of  debt  due  for  such  remuneration  to  be  a  certain  sum,  and  proi^ised  to 
pay  it :  Eeldf  that  these  facts  did  not  constitute  any  ol)ligation  on  the  part  of 
the  defendant  to  pay. 

1  7  L.  T.  Rep.,  N.  8.  626.    9  Jurist  Rep.,  N.  S.  119. 
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^This  was  an  action  of  accoant  stated  with  defendant's  wife,  dum 
Bola.  The  pleadings,  as  they  eventually  stood,  consisted  of  a  count 
on  an  account  stated,  plea  nunquam  indebitattu  and  thereupon 
issue. 

At  the  trial  a  verdict  was  found  for  plaintiff,  with  20,0002.  dama- 
ges, with  leave  reserved  to  move  to  enter  a  verdict  for  the  defendant. 

A  rule  having  been  obtained,  accordingly, 

JVbv.  10, 1862,  Kennedy  in  person  showed  cause. — I  contend,  first, 
that  I  am  entitled  to  recover  under  the  rule  laid  down  in  Lampkigh 
vs.  Brathwaite^  Hob.  105,  1  Smith  L.  C.  135,  that  a  voluntary 
courtesy,  moved  by  a  previous  request,  will  uphold  a  subsequent 
promise  of  payment ;  secondly,  that  I  have  a  good  right  of  action 
under  the  promise  to  compensate  me  for  loss  and  damage,  irrespec- 
tively of  the  claim  for  services  as  counsel ;  thirdly,  that  remunera- 
tion for  my  services  as  counsel  is  recoverable  under  the  express 
contract,  and  that  the  count  on  an  account  stated  is  applicable  to 
each  of  these  cases :  Harrises  Case^  Dyer  272,  note  29 ;  Sidnam 
vs.  Wortiiingtony  Gro.  Eliz.  42 ;  Townaend  vs.  Hunt^  Cro.  Car.  408 ; 
Bosden  vs.  Thinne,  Yel.  400 ;  Marsh  Yf.  Baintfordy  2  Leo.  111. 
Gomyn's  Pig.  Act.  on  Case  in  Assumpsit^  B.  12.  This  rule  is  so 
clear  that  I  should  not  dwell  on  it  but  for  a  misapprehension  which 
appears  to  have  been  created  by  the  note  in  Wennall  vs.  Ahney^  3 
Bos.  &  Pull.  247,  and  the  language  of  Lord  Dbkman  in  Eastwood 
vs.  Kenyonj  11  Ad.  &  El.  438;  and  Boscorla  vs.  TkomaSy  3  Q.  B. 
234.  The  whole  law  on  this  subject  was  discussed  in  Bradford  vs. 
Rouhton,  8  Irish  Rep.  468;  Veitch  vs.  Bussell,  3  Q.  B.  928; 
Knowles  vs.  Mitchell^  13  E.  249 ;  Highmore  vs.  Primrose^  5  M.  & 
S.  65 ;  Boper  vs.  Hollandy  S  A.  &  E.  99 ;  Pardoe  vs.  Pricey  16  M. 
&  W.  458 ;  Edwards  vs.  Lowndesy  1  E.  &  Bl.  89 ;  Topham  vs. 
Morecroft,  8  E.  A;  Bl.  972 ;  Moor  vs.  JKZ/,  2  Peake  10 ;  CUaver 
vs.  Moory  3  Jur.  N.  S.  475;  Greaves  vs.  Oooky  2  Jur.  N.  S.  475; 
Cocking  vs.  Wardy  1  G.  B.  858.  Secondly.  The  magnitude  of  my 
loss  or  the  benefit  to  the  defendant  is  immaterial.  SturJyn  vs. 
Albany y  Gro.  EFiz.  67;  Haigh  vs.  BrookeSy  10  Ad.  k  El.  309; 
Bunn  vs.  (?uy,  4  E.  190 ;  Shadwell  vs.  Shadwelly  9  G.  B.,  N.  S., 
159.    Thirdly.    It  is  laid  down  by  Blackstone,  3  Gom.  28,  that 


KEKNEDT  ts.  BBOUK. 


859 


counsel  cannot  maintain  an  action  for  fees,  and  he  refers  to  1  Chan. 
Bep.  38,  and  Sir  John  Davids'  Bep.  pref.  22. 

The  fee,  which  was  at  a  late  period  called  honorarium^''  did 
not  form  the  subject  of  what  the  Romans  called  actio''  (and  this 
is  the  origin  of  Blackstone's  mistake),  bat  by  the  extraordinaria 
cognitio  before  the  magistrate  or  prcesea  of  the  province.  Sandars' 
Institutes,  475 ;  Dig.  50,  tit.  13.  The  fees  therefore  at  Rome  ^ 
differed  from  those  in  England  in  three  ways— they  were  recovera- 
ble, limited  in  amount,  and  payable  after  the  business  was  done. 
The  term  honorariuniy  as  applicable  to  a  counsers  fee,  was  for  the 
first  time  introduced  by  Sir  JoH^  Davib^,  in  that  preface  which 
Blackstone  refers  to,  and  which  is  so  often  cited  as  an  authority 
for  the  alleged  custom ;  but  there  is  no  truth  in  this  statement,  and 
this  honorarium  must  have  been  the  creation  of  his  own  brain. 
Formerly  counsel  communicated  directly  with  their  clients  without 
the  intervention  of  attorneys,  and  to  meet  them  the  Serjeants  and 
apprentices  used  to  frequent  the  Previse  or  portico  of  St.  Paul's. 
Chancer  311;  Hollinshed  Chron.  1,  804;  Hall's  Chron.^  503; 
Fortescue,  p.  196,  Amos*  ed. ;  Dugd.  Orig.  142 ;  Stowe's  Survey  1, 
746;  Addison's  Templars  375;  Ryley's  Pari.  Plead.  104;  Crabb's 
Hist.  Eng.  Law,  Then  as  to  'fees,  which  word  means  a  stipend, 
and  not  an  honorarium;  and  the  words  "salary,"  "hire,"  and 
"ifages,"  are  frequently  applied  to  counsel's  remuneration.  27  Ed. 
3,  c.  29 ;  5  Rich.  2,  d.  16 ;  23  Hen.  6,  c.  10 ;  Johnson's  Life  of 
Coke  1,  79.  And  in  the  mirror  of  justice  a  Serjeant's  fee  is  called 
salary.  [Erlb,  C.  J.— Down  to  my  time  Queen's  counsel  received 
"salary."] — Then  as  to  the  fees  being  recoverable,  in  Brownlow's 
Entries  (published  in  1854),  p.  172,  there  is  a  declaration  in  debt 
by  a  counsel,  stating  "  that  the  defendant  had  retained  him  to  be 
his  counsel  in  any  action  in  which  he  should  sue  or  be  sued,  pro 
salaries  6«.  8d,  a  year,"  claiming  five  years'  arrears,  with  a  count 
for  6«.  Sd.  for  money  lent.  Also  Rastall's  Entries,  p.  194,  tit. 
''Debt,"  pi.  3;  Id.  p.  208;  p.  202,  pi.  6,  7,  8;  Id.  p.  429,  tit. 
"  Maintenance,"  pi.  10,  11 ;  34  Hen.  6,  Year  Book  27 ;  5  Foss's 
Judges  of  England  91;  Manning's  Serviens  ad  Legem,  p.  272; 
Plowden,  pp.  32,  160;  Com.  Dig.  ''Debt;'  A.  8;  Cro.  Jac.  482; 
8  Mod.  R.  42.    We  also  find  that  actions  were  brought  against 
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counsel.  Tear  Books,  14  Hen.  6,  fo.  18 ;  20  Hen.  4,  fo.  34,  Rollers 
Abr.  Action  sur  cobSj**  6,  91 ;  Moofe  vs.  Rowe^  1  Chan.  Rep. 
He  also  referred  to  ThomhiU  vs.  EvanUy  2  Atk.  330 ;  Morris  vs. 
Munt^  1  Chit.  644;  EobaHYS.  Butler,  9  Tr.  Crom.  Rep.  157;  Doe 
vs.  HaU,  15  Q.  B.  171 ;  Egan  vs.  Kemington  Union,  3  Q.  B.  935; 
He  May,  2  Jur.  K.  S.  1169;  Vivany  vs.  Wame,  4  Esp.  46; 
Hogg%n%  vs.  Qordon,  3  Q.  B.  486 ;  Maruaeh  vs.  Webber,  6  H.  &  N.  ^ 
5 ;  Re  Hall,  2  Jur.  N.  S. ;  Swinfen  vs.  Lord  Chelmsford,  6  H.  4 
N.  919. 

Macaulay,  Q.  C.  in  support  of  the  rule. — There  is  no  evidence 
to  support  a  contract  of  account  stated.  If  terms  imported  into 
an  account  are  not  recoverable,  no  question  can  arise  on  any  account 
stated  thereon.  Truman  y%.  Hurst,  8  B.  40;  Pet<ih  vs.  Lyon,  9 
Q.  B.  147 ;  French  vs.  French,  2  M.  &  G.  644 ;  Thomas  vs.  Hawkts, 
8  M.  &  W.  140;  Penrice  vs.  Parke,  Finch  75;  ThomhiU  vs. 
Evans,  2  Atk.  330,  832;  Box  vs.  Barnaby,  Hobart  117;  Wood 
vs.  Bounes,  18  Yes.  120 ;  Huguenin  vs.  BaseUy,  2  W.  &  T.  Tud. 
L.  C.  462 ;  Earle  vs.  Hopwobd,  9  C.  B.,  N.  566. 

Field  on  the  same  side. —  Whitehead  vs.  Howard,  5  Moore  105; 
Pierce  vs.  Evans,  2  C.  M.  &  R.  294 ;  Lubbock  vs.  Tribe,  8  M.  &  W. 
607 ;'  Scadding  ^vs.  9  Q.  B.  858  ;  Brooks  vs.  BockeU,  9  Q. 

B.  849. 

No  action  lies  on  ordinary  fees,  nor  on  an  express  contract  by 
counsel  for  work  done  as  counsel.  Vin.  Abr.  "  Counsellor,"  pi. 
22,  covers  the  second  proposition  as  well  as^he  first :  Poucher  vs. 
Norman,  3  B.  &  C.  744 ;  Hoggins  vs.  Gordon,  3  Q.  B.  474.  Forms 
of  action  are  no  doubt  given  as  in  Rastall's  Entries  194 ;  but  there 
the  judgment  went  by  default,  and  it  is  a  pregnant  fact  that  from 
that  time  no  authority  can  be  found.  The  plaintiff  relies  chiefly 
on  Lampleigh  vs.  Brathwaite,  but  the  ground  of  that  decision  is 
questionable.  Roscorla  vs.  Thomas,  3  Q.  B.  ^34,  and  Kay  vs. 
Button,  2  D.  &  L.  291,  have  shaken  Lampleigh  vs.  Brathwaite. 

Jan.  16, 1863.— Erle,  C.  J. — In  this  case  the  defendant  obuined 
a  rule  to  show  cause  why  the  verdict  for  the  plaintiff  should  not  be 
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Bet  aside,  and  either  entered  for  the  defendant  if  there  was  no 
eTideace  of  a  debt,  or  for  a  new  trial  if  the  verdict  was  against  the 
evidence.  The  material  facts  upon  the  question  are,  in  the  course 
of  the  suit  of  Swinfen  Swinfen  the  plaintiff,  a  barrister,  became 
the  advocate  of  the  present  defendant,  and  during  the  continuance 
of  that  litigation  she  made  repeated  requests  to  him  for  exertions 
as  an  advocate,  and  repeatedly  promised  to  remunerate  him  for  the 
same,  and  after  the  end  of  the  litigation  she  spoke  of  the  amount 
of  this  remuneration ;  and  for  the  purposes  of  the  present  judgment 
ve  assume  that  she  admitted  the  amount  of  debt  due  for  such 
remuneration  to  be  20,000Z.,  and  promised  to  pay  it.  These  facts 
are  no  evidence  to  support  the  verdict  if  the  promise  of  the  defend- 
ant did  not  constitute  any  obligation ;  and  we  are  of  opinion  that 
it  did  not.  We  consider  that  a  pVomise  by  a  client  to  pay  money 
to  a  counsel  for  his  advocacy,  whether  made  before,  or  during,  or 
after  the  litigation,  has  no  biqding  effect ;  and,  furthermore,  that 
the  relation  of  counsel  and  client  renders  the  parties  mutually 
incapable  of  making  any  legal  contract  of  hiring  and  service  coa- 
cerniDg  advocacy  in  litigation.  For  authority  in  support  of  these 
propositions  we  place  reliance  on  the  fact  that  in  all  the  records  of^ 
our  law,  from  the  earliest  time  till  now,  there  is  no  trace  whatever 
either  that  an  advocate  has  ever  maintained  a  suit  against  his  client 
for  his  fees  in  litigation,  or  the  client  against  an  advocate  for  breach 
of  a  contract  to  advocate ;  and  as  the  number  of  precedents  has 
been  immense  the  force  of  this  negative  fact  is  proportionally  great. 
To  this  we  add  the  tradition  and  understanding  of  the  profession, 
both  as  known  to  living  memory  and  as  expressed  in  former  times. 
Sir  John  Da  vies  (Davies's  Rep.,  Pref.  23)  declares  that  understand- 
ing at  the  beginning  of  the  17th  century,  when  he  says  "  that  the 
fees  of  professors  of  the  law  are  not  duties  certain,  growing  due  by 
contract  for  labor  or  service,  but  gifts ;  not  merces,  but  honorarium/' 
Sir  JouN  Da  VIES  would  have  ample  experience  of  the  rules  of  the 
profession  from  his  eminence  in  the  law,  and  hia  opinion  is  entitled 
to  much  weight.  Lord  Stowell,  as  appears  in  a  work  remarkable 
for  learned  research  (Wallace*s  Reporters  27),  speaks  of  him  as 
a  poet,  a  lawyer,  and  a  statesman,  and  highly  distinguished  in  each 
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of  these  characters."  Lord  Halb  declares  the  same  nnderstandiog 
of  the  profession  in  the  note  to  Go.  Lit.  295  a,  sayiog^  a  counsellor 
cannot  bring  any  aotion  («icl  e9t  for  his  fees),  for  be  is  not  compellable 
to  be  a  counsellor.  His  fee  is  honorarium^  and  not  a  debt;"  and 
for  this  he  cites  Lord  Nottingham's  MSS.  The  same  note  contains 
the  opinion  of  Mr.  Butler  to  the  same  effect,  saying  that  in  England 
the  fees  of  counsel  are  honorary  in  the  strict  acceptation  of  the 
word.  Blackstone  also  (vol.  8,  p.  28)  declares  the  same  understand- 
ing :  A  counsel  can  maintain  no  action  for  ^is  fees,  which  are 
given  not  as  hcatio  or  conduction  but  as  quiddam  honorarium^  not 
as  salary  or  hire,  but  as  mere  gratuity."  As  we  know  of  no  au- 
thorities that  conflict  with  these,  we  only  add  the  names  of  the  judges 
who  have  had  occasion  to  declare  an  opinion  to  the  same  effect,  and 
they  are  Lord  Hardwicke,  Lord  Kbnyon,  Kindebsley,  V.  C, 
PiaoT,  C.  B.,  of  Ireland,  and  Baylby  and  Best,  Js.  See  also  Thorn- 
hill  vs.  JSvam,  2  Atk.  311 ;  Turner  vs.  PhiUips,  1  Peake  166 ;  In 

Be  May,  4  Jur.  N.  S.  1169 ;   vs.  Butler,  9  Jur.  C.  L.  Rep. 

157 ;  and  Morrie  vs.  Hunt,  1  Chit.  544.  These  are  authorities  for 
holding  that  the  counsel  cannot  contract  for  his  hire  in  litigation, 
^he  same  authorities  we  rely  on  to  show  that  the  client  cannot  con- 
tract for  the  service  of  a  counsel  in  litigation.  There  is  the  same 
absence  of  any  precedent  for  such  an  action,  and  the  reason  for  the 
one  incapacity  is  good  for  both. 

We  proceed  to  the  authorities  on  which  the  plaintiff  relied. 
Instead  of  examining  each  citation  separately,  we  think  it  more 
convenient  to  take  them  in  classes,  and  to  give  the  reason  why  each 
class  appears  to  us  to  have  no  weight.  The  proposition  is  confined 
to  incapacity  for  contracts  concerning  advocacy  in  litigation.  This 
class  of  contracts  is  distinguished  from  other  classes  on  account  of 
the  privileges  and  responsibility  attached  to  such  advocacy,  and  on 
this  ground  we  consider  the  cases  unconnected  with  such  advocacy 
to  be  irrelevant.  Thus  the  barrister  who  contracted  to  serve  as 
returning  officer  {Egan  vs.  Keneington  Union,  8  Q.  B.  234),  and 
the  barristers  who  contracted  to  serve  as  arbitrators  ( Virany  vs. 
Wame,  4  Esp.  46 ;  Hoggins  vs.  Gordon,  8  Q.  B..  466 ;  Manaek 
vs.  Webber,  6  H.  &  Norm.  5),  and  the  barristers  who  contracted 
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either  for  an  annual  sum  by  way  of  retainer,  89  Hen.  6,  fol.  21,  pL 
81,  or  for  an  annuity  pro  eomilio  impemo  et  impendendoj  Plowd. 
82, 166,  made  contracts  not  concerning  litigation,  and  therefore  not 
within  the  incapacity  here  in  question.  It  may  be  that  a  contract 
for  a  general  retaining  fee  for  a  counsel  may  not  bind  at  the  present 
day,  because  it  relates  in  substance  to  litigation,  and  so  may  be 
distingnished  from  annuities  to  a  standing  counsel  who  was  required 
to  guide  by  his  advice  in  the  management  of  property  and  general 
affairs.  The  change  in  the  habits  of  courts  and  the  practice  of  the 
bar  since  ^he  last-mentioned  cases  were  decided,  has  probably  made 
the  position  of  an  advocate  now  as  different  from  that  of  standing 
eounsel  then  as  the  position  of  the  clergy  now  differs  from  that 
which  they  held  when  private  chaplains  were  hired  to  serve  as 
chaplains^and  perform  other  work,  and  were  prosecuted  fyn  breach 
of  their  contracts  to  serve  under  the  statute  of  28  Edward  3,  reW 
ting  to  laborers,  in  one  of  which  prosecutions,  against  a  parochial 
chaplain  for  breach  of  his  contract  to  serve  as  seneschal  and  be 
parochial  chaplain,  the  Court  of  0.  P.  thought  that  as  far  as  related 
to  his  duty  as  chaplain  he  might  be  considered  to  be  in  the  service 
of  God,  and^therefore  not  within  a  statute  expressed  to  relate  to 
mowers  and  reapers  and  the  like,  but  hesitated  so  to  decide  till  they 
had  consulted  their  brethren  of  the  other  bench,  and  had  their 
sanction.  But,  be  that  as  it  may,  fees  unconnected  with  litigation 
are  irrelevant  to  our  present  judgment,  and  this  distinction  seems 
to  be  taken  in  Mingay  vs.  Sdmmondj  Cro.  Jac.  482,  where  the 
plaintiff  sued  for  an  annuity  pro  comilio.  The  defendant  pleaded 
a  refusal  of  the  plaintiff  to  sign  a  bill  in  the  Star  Chamber,  and 
the  plea  was  held  bad  because  a  counsellor  with  such  a  fee  is  not 
bound  to  put  his  hand  to  every  bill,  but  only  to  give  counsel. 

With  respect  to  the  dicta  cited  by  Mr.  Kenrudy,  relating  to  the 
liability  of  counsel  for  their  conduct  as  advocates,  they  are  all 
considered  and  overruled  in  the  action  of  Swinfen  YS^Jjord  Chelms- 
/ord,  5  Hurl.  &  N.  918.  Some  relate  to  retainers  relating  to 
purchases  of  land,  or  similar  services,  and  so  are  not  within  the 
incapacity  here  in  question,  1  Hen.  6,  fol.  18,  pi.  10 ;  and,  although 
the  dktum  of  Paston,  C.  J.,  14  H.  6,  fo.  18,  pi.  68,  "  that  action 
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lies  against  a  Serjeant  who  fails  to  attend  in  court,"  and  a  dictum 
by  Stokes,  conbsel,  to  the  same  effect,  relate  to  litigation,  yet  they 
are  mere  remarks  in  the  coarse  of  an  argument,  and  not  adjudica- 
tions, and  they  were  expressly  overruled  as  before  mentioned. 

Mr.  Kennedy  cited  Rastall's  £nt.  2,  as  containing  precedents 
for  actions  against  an  attorney  or  counsel,  for  not  appearing  in 
court  according  to  his  retikiner;  but  the  book  contains'  no  entry 
against  a  counsel  for  that  wrong.  There  are  three  entries  in  sue. 
cession.  The  first  is  against  an  attorney  and  is  for  that  wrbng. 
The  second  precedent  is  against  a  counsel  who  was  retained  to  ad?ise 
about  the  purchase  of  a  manor,  and  betrayed  his  client's  secrets 
and  interests,  and  is  not  an  entry  which  relates  to  litigation ;  and 
the  third  is  against  a  counsel,  but  it  is  for  a  penalty  under  a  stat- 
ute, fo#4aking  retainers  on  both  sides  as  an  ambidexter.  The 
^citation  from  Rastall,  therefore,  does  not  support  the  plaintiffs 
argument.  A  considerable  part  of  Mr.  Kennedy*^  learned  research 
consisted  of  anecdotes  of  various  classes  relating  to  barrist^s, 
irrelevant  tO  the  point  for  adjudication,  because  irrelevant  to  capa- 
city or  incapacity  for  contracting  for  advocacy.  Such  are  the  an- 
ecdotes relating  to  the  habits  of  barristers  when  they  held  commu- 
nication with  tbeir  clients  personally,  before  the  rights  and  duties 
of  attorneys  and  solicitors  were  ascertained,  and  the  advocate  did 
the  work  of  each  bfaneh  of  the  profession — habits  which  continued 
in  Jersey  until  lately:  (see  Jersey  Qme,  13  Moo.  P.  G.  263.)  Such 
also  are  those  relating  to  alleged  endeavours  by  barristers  to  ob- 
tain larger  fees.  Whether  this  has  been  done  or  not,  and  whether 
a  communication  in  respect  of  the  amount  of  the  fees  be  made  to 
the  client  by  the  clerk  or  the  barrister,  the  nature  of  the  fee  is  not 
altered,  nor  is  the  right  to  sue  for  it  efiected  thereby.  Such  also 
are  those  relating  to  payment  after  instead  of  before  the  service  is 
performed.  In  England  the  general  usage  is  pre-payment.  On  the 
continent,  under  the  fioman  law  and  the  modern  French  law,  and  in 
some  exceptional  cases  in  England,  the  fee  is  paid  after  the  service. 
Bilt  again,  the  nature  of  the  fee  is  not  altered  by  the  time  of  payment. 
The  anecdotes  in  each  of  these  classes  show  that  the  payments  are 
of  gratuities  and  not  of  debts,  and,  so  far  as  they  are  to  be  noticed 
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for  adjudication,  tend  to  support  the  defendant's  case.  As  ta  ex- 
press contracts,  certain  dicta  by  Pigot,  vp.  B.  {Hobart  vs.  Buck, 
9  Ir.  G.  L.  Rep.  27),  and  bj  Pollock,  G.  B.  {Swinfen  vs.  Lord 
Chelmifard)j  were  cited  for  the  purpose  of  proving  that  a  barrister 
had  capacity  to  make  himself  liable  under  a  special  contract  with 
his  client  concerning  advocacy,  though  not  by  an  implied  contract. 
We  think  that  the  effect  of  those  dicta  has  been  misunderstood.  A 
special  contract  ,  differs  from  an  implied,  contract  only  in  the  mode 
of  proof.  If  a  brief  marked  with  a  fee  for  a  given  place  of  trial*  is. 
left  in  silence,  there  would  be  some  evidence  of  an  implied  contract 
to  pay  the*fee  were  there  no  usage  to  the  contrary,  and  no  incapa- 
city for  such  a  contract.  If  the  same  brief  is  left  with  an  express 
contract  to  pay  the  fee,  there  would  be  an  express  contract  if  there 
were  no  incapacity.  Where  the  service  of  the  barrister  according 
to  usage  is  for  a  gratuity,  that  usage  would  be  presumed  to  con-^ 
tinue  unless  there  was  an  express  contract  rebutting  that  presump- 
ti(|p,  and  where  there'  is  no  incapacity  the  presumption  from  usage 
is  rebutted  by  an  express  contract.  Pollock,  G.  B.,  does  not  refer 
to  any  authorities,  but  the  cases  referred  to  by  PiQOT,  0.  B.,  show 
that  this  was  his  meaning,  for  he  refers  to  the  cases  above  men- 
tioned, where  barristers,  either  as  returning  officers  or  as  arbitra- 
tors, sustained  actions  for  their  fees.  The  incapacity  depends  on 
the  subject-matter  of  the  contract,  not  on  the  mode  of  proof. 
When  the  contract  is  proved  its  incidents  are  the  same  -whatever 
was  the  kind  of  evidence  adduced  for  proof.  If  there  is  incapacity, 
words  and  implication  are  alike  nullities,  and  no  contract  can  re- 
sult ;  but  where  there  is  no  incapacity,  and  there  are  conflicting 
presumptions  in  respect  of  the  coriBensui  essential  to  create  contract, 
there  evidence  of  express  words  of  clear  meaning  is  decisive  proof, 
la  this  sense  the  observation  of  Wood,  Y.  G.  {Attomey-Qeneral 
▼B.  CoUege  of  PhytteianSy  1  Jo.  k  H.  561),  must  be  understood, 
^y^^gt  That  a  physician  might  recover  his  fees  if  he  makea  a 
special  contract."  We  know  of  no  incapacity  affecting  a  physician 
according  to  usage,  the  practice  being  for  a  fee,  which  is  honorarium^ 
not  merces ;  and  no  action  lie^  where  the  parties  are  presumed  to 
have  acted  according  to  this  usage ;  but  if  the  prestf mption  is  re- 
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bntted  by  evidence  of  an  express  contract,  such  contract  binds, 
and  a  physician  may  sue  and  be  sued  thereon,  as  was  held  in 
Veiteh  vs.  Russell,  8  Q;  B.  928. 

Mr.  Kennedy  argued  that  under  the  civil  law  an  advocate  conid 
sue  for  his  fees,  and  that  Blackstone  made  a  mistake  in  referring 
thereto  to  support  a  contrary  opinion.  In  this  it  appears  to  ns 
that  the  mistake  is  on  the  part  of  the  plaintiff.  Throughout  the 
whole  growth  of  the  civil  law,  from  the  foundation  of  %>me  to  the 
I^igest  of  Justinian,  not  only  was.the  advocate  always  under  inca- 
pacity to  make  any  contract  for  his  remuneration,  bat  also 
throughout  a  part  of  that  time  he  was  under  prohibition '  from  re- 
ceiving any  gain  for  his  services ;  whether  the  same  be  donum,  or 
mereeSy  or  honorariunij  is  immaterial ;  the  substance  of  the  law  was 
invariable,  he  never  could  contract  for  Tnereee,  though  during  part 

^  of  the  time  he  might  lawfully  accept  a  donum.  In  the  beginning 
all  agree  that  the  patron  received  no  money  for  advocacy  ;  after- 
wards he  took  gifts  to  an  excess,  and  was  restrained  in  the  yp&r 
550  A.  u.  c,  by  the  ^'Lex  Cincia  de  donis  et  muneribus  ne  quis  ea  ob 
causam  orandam  caperet.'*  If  gifts  were  prohibited,  d  fcrtim 
contracts  for  payments  would  not  be  allowed.  This  prohibition  of 
all  gifts  for  advocacy  was  further  enforced  by  Augustus  in  the  year 
782  A.  u. c,  commanding  advocates  to  plead  gratuitously,  and  for 
breach  they  were  ordered  to  refund  fourfold.  This  prohibi- 
tion agamst  all  gifts  to  advocates  was  relaxed  in  a  time  of  great 
debasement,  when,  according  to  the  passage  in  Tacitus  referred  to 
by  Blackstone  (Annal.  lib..  11,  c.  7),  Non  qtiicquam  publicse 
mercis  tarn  venale  fuit  quam  advocatorum  perfidia.''  The  Senate 
sought  to  enforce  the  Cincian  law  forbidding  all  gifts  for  protection 

'  against  abuses  on  the  part  of  advocates.  Sicinius,  an  advocate  of 
singular  infamy,  offered  some  of  the  arguments  which  have  been 
urged  in  support  of  mercenary  advocacy.    The  Emperor  took  an 

"  intermediate  course,  and  by  a  decree  fixed  the  maximum  which  an 
advocate  might  lawfully  receive  by  way  of  gift  at  80{.,  and  made 
him  liable  to  refund  if  he  took  more.    The  words  of  Tacitus  are — 
Claudius  c'apiendis  pecuniis  modum  statuit  ad  dena  sestertia,  qnem 
egresai  repetundarum  tenerentur."   The  Senate  made  a  further 
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effort  in  the  same  direction,  passing  a  law  that  every  suitor  before 
he  took  any  step  in  the  suit  should  swear  that  he  had  neither 
given  nor  contracted  to  give  any  money  for  advocacy.  Pliny,  in 
the  passage  referred  to  by  Blackstone  (Epist.  lib.  5,  21),  writing 
of  a  new  edict  by  a  prsetor  to  enforce  practically  some  recent  laws, 
sajs:  ^'Sub  edicto  erat  senatus  consultujp  hoc  omnes  qui  quid  \ 
negotii  haberent,  priusquam  agerent,  jurare  jubebantur  nihil  se  ob 
adrocationem  cuiquam  dedisse,  promississe,  cavisse.  His  enim 
verbis  et  mille  pr^terea  et  venire  advocationes^  et  emi  vetabantur. 
Peractis  tamen  negotiis  permittebat  pecuniam  duntazat  decern 
millia  dare."  Although  after  this  time  gifts  within  the  limited 
amount  were  lawful,  still  contracts  with  advocates,  during  litiga- 
tion, are  not  shown  to  have  been  ever  at  any  time  sanctioned  by 
the  law  of  Rome.  Mr.  Kennedy  referxei  to  the  Digest,  lib.  50, 
tit  13,  art.  10  and  12,  to  prove  that  an  advocate  could  sue  for  his 
fee  under  the  ext)raordinary  cognisance  of  the  prseses,"  but  we  do 
not  find  that  these  articles  prove  his  contention.  Art.  10  seems  to 
relate  to  a  suit  by  a  client  against  an  advocate  to  make  him  refund 
Bo  much  of  a  fee  already  paid  as  exceeded  the  legitimate  amount, 
and  gives  ^he  principle  for  estimating  what  that  amount  should  be : 
In  honorariis  advocatorum  ita  versari  debet  judex  ut  pro  modo 
litis,  pro  advocati  facundift,  et  fori  consuetudine  in  quo  acturus  erat 
estimationem  adhibeat,  dummodo  licitum  honorarium  non  egre- 
diatur."  The  article  concludes  with  a  rescript  applicable  only  to 
refanding  part  of  a  fee :  Eam  duntaxat  pecuniam  quae  modum 
legitimnm  egressa  est  repete^e  debet.''  Art.  12  relates  to  securi- 
ties and  bargains  for  fees,  and  gives  the  rule  when  a  suit  can  be 
maintained  thereon.  The  effect  seems  to  be  that  a  promise  while 
the  litigation  is  pending  does  not  bind,  but  that  a  security  given' 
after  the  cause  is  at  an  end  may  be  enforced  if  the  sum  secured, 
together  with  the  sums  paid,  does  not  exceed  the  legitimate 
amount. 

We  have  now  considered  as  much  of  the  authorities  referred  to 
as  Beems  to  us  to  be  relevant,  and  in  our  judgment  they  support 
the  propositions  on  which  the  defendant  relies — viz.,  that  the  rela- 
tion of  counsel  and  client  in  litigation  creates  an  incapacity  to  con- 
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tract  for  hiring  and  service  as  an  advocate.    If  the  authorities  were 
doubtfal,  and  it  was  necessary  tp  resort  to  principle,  this  same  pro- 
position appears  to  us  to  be  founded  on  good  reason.    The  facts  of 
the  present  case  forcibly  show  some  of  the  evils  which  would  attend 
both  on  the  advocate  and  the  client,  if  the  hiring  of  counsel  was 
made  binding.    In  this  case  the  advocate,  by  disclosing  words  of 
intimate  confidence  which  passed  in  moments  of  helpless  anxiety t 
has  raised  the  phantom  of  a  contract  for  a  sum  of  monstrous 
amount,  and  of  this  we  hope  we  may  say  that  th^ re  is  no  one  in  the 
profession  of  the  plaintiff  who  would  be  willing  to  accept  from  him 
this  verdict  of  20,0002.  as  a  gift.    In  the  present  case,  too,  if  the 
client  compares  the  competence  and  peace  secured  for  her,  by  her 
former  advocate,  with  the  perils  and  the  miseries  of  wearisome  litiga- 
tion derived  from  her  later  advocate,  the  contrast  may  suggest  to 
her  that  gratuity  is  preferable  to  contract  as  a  mode  of  remunera- 
ting advocates.    But  it  is  not  merely  on  such  'considerations  as 
these  that  this  law  ^  based.    The  incapacity  of  the  advocate  in 
litigation  to  make  a  contract  of  hiring  effects  the  integrity  and  dig- 
nity of  advocates,  and  so  is  in  close  relation  with  the  highest  of 
human  interests — namely,  the  administration  of  justice.    We  are 
aware  that  in  the  class  of  advocates,  as  in  every  other  numerous 
class,  there  will  be  bad  m^n  taking  the  wages  of  evil,  and  there- 
with also,  for  the  most  part,  the  early  blight  that  awaits  upon  the 
servants  of  evil.    We  are  aware  also  that  there  will  be  many  men 
of  ordinary  powers  performing  ordinary  duties  without  praise  or 
blame;  but  the  advocate  entitled  to  permanent  success  must  unite 
high  powers  of  intellect  with  high  principles  of  duty ;  his  faculties 
and  acquirements  are  tested  by  a  ceaseless  competition  propor- 
•  tioned  to  the  prizes  to  be  gained— that  is,  wealth  and  power  and 
honor  without,  and  active  exercise  for  the  best  gifts  of  mind 
within.    He  is  trusted  with  interests,  and  privileges,  and  powers 
almost  to  an  unlimited  degree.    His  client  must  trust  to  him  at 
times  for  fortune,  and  character,  and  life.    The  law  trusts  him 
with  a  privilege  in  respect  of  liberty  of  speech  which  is  in  practice 
bounded  only  by  his  own  sense  of  duty ;  and  he  may  have  to  speak 
upon  subjects  concerning  the  deepest  interests  of  socjal  life,  and 
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the  innermoflt  feelings  of  the  human  soul.  The  law  also  trusts 
bim  with  a  power  of  insisting  on  answers  to  the  most  painful'  ques- 
tioning, and  this  power  again  is  in  practice  only  controlled  by  his 
own  view  of  the  interests  of  truth.  It  is  of  the  last  importance 
that  the  sense  of  duty  should  be  in  active  energy  proportioned  to 
the  magnitude  of  these  interests.  If  the  law  is  that  the  advocate 
is  incapable  of  contracting  for  hire  to  serve,  when  he  has  under- 
taken  an  advocacy,  his  words  and  acts  ought  to  be  guided  by  a 
sense  of  duty — that  is  to  say,  duty  to  his  client,  binding  him  to 
exert  every  faculty  and  privilege  and  power  in  order  that  he  may 
maintain  that  client's  right,  together  with  duty  to  the  court  and 
himself,  binding  him  to  ^ard  against  abuse  of  the  powers  and 
privileges  intrusted  to  him  by  a  constant  recourse  to  his  own  sense 
of  right.  If  an  advocate  with  these  qualities  stands  by  the  client 
in  time  of  his  utipost  need,  regardless  alike  of  popular  clamor 
and  powerful  interest,  speaking  with  the  boldness  which  a  sense  of 
duty  can  alone  recommend,  we  say  the  service  of  such  an  advocate 
is  beyond  i^ll  price  to  the  client ;  and  such  men  are  the  guarantees 
to  communities  for  the  maintenance  of  their  dearest  rights,  and  the 
words  of  such  men  carry  a  wholesome  spirit  to  all  who  are  influenced 
by  them.  Such  is  the  system  of  advocacy  intended  by  the  law, 
requiring  the  remuneration  to  be  by  gratuity;  but  if  the  law  allowed 
the  advocate  to  make  a  contract  of  hiring  and  service,  it  may  be 
that  his  mind  would  be  lowered,  and  that  his  performance  would 
be  guided  by  the  words  of  his  contract  rather  than  by  principles  of 
duty;  that  words  sold  and  delivered  according  to  contract  for  the 
purpose  of  earning  hire  would  fail  of  creating  sympathy  and  per- 
suasion in  proportion  as  they  were  suggestive  of  eifrontery  and  self- 
ishness, and  that  the  standard  of  duty  throughout  the  whole  class 
of  advocates  might  be  degraded.  It  may  also  well  be  that  if  con- 
tracts for  hire  could  be  made  by  advocates,  an  interest  in  litigation 
might  be  created,  contrary  to  the  policy  of  the  law  against  mainte- 
nance, and  the  rights  of  attorneys  might  be  materially  sacrificed 
ani  their  duties  be  imperfectly  performed  by  unscrupulous  advo- 
cates; and  these  evils,  and  others  that  may  be  suggested,  would  be 
unredeemed  by  a  single  benefit  that  we  can  perceive.    The  suIk 
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jeot  has  been  often  and  ablj  disonssej,  so  that  we  have  already 
said  more  than  soffident.   We  woold  only  add,  that  in  the  growth 
of  the  Sngliah  law  the  adTocatee  have  been  important  agents  in 
establishing  the  liberty  of  thought  and  speedi  and  action  which 
has  resulted  from  the  contests  in  courts  where  such  liberty  has  been 
contended  for.   The  English  advocates  ia  our  historical  trials  are 
entitled  to  be  gratefully  rememb^ed,  and  it  must  not  be  forgotten 
that  their  minds  were  trained  in  the  practice  of  advocacy  without 
any  contract.   So  also  the  Boman  jurists  are  entitled  to  be  grate- 
fully remembered,  because  their  intuitive  sense  of  right  showed  to 
them  where  right  was  in  the  conflicts  of  interest  perpetually  arising, 
as  the  relations  of  man  to  man  multiplied,  and  their  words  have 
helped  to  guide  succeeding  generations  in  their  search  for  right 
when  similar  conflicts  arose.   And  it  must  not  be  forgotten  that 
throughout  the  Roman  system  it  was  held  that  an  advocate  and  a 
professor  of  law  would  be  degraded  by  a  contract  of  hiring,  and 
that  his  reward  was  to  be  gratuitous.   Mr.  Kennedy  has  cited  the 
Digests,  lib.  50,  tit.  13,  arts.  10  and  12,  on  which  we  have  remarked 
above.   The  title  relates  to  the  limits  of  the  extraordinqria  eognitio 
of  the  prcedeSy  and  it  may  not  be  superfluous  to  add  art.  5,  expressly 
excluding  therefrom  suits  by  the  class  of  professors  of  law  for  a 
reason  applicable  to  all  advocates.     Proinde  ne  juris  quidem  civilis 
professoribus  jus  est  quidem  res  sanctissima  eivilis  sapientia,  sed 
quse  pretio  nummariononsitestimandaneque  dehonestanda,  qusedam 
tametsi  honeste  accipiuntur,  inhoneste  tamen  petuntur."    On  prin- 
ciple then,  as  well  as  on  authority,  we  think  that  there  is  good 
reason  for  holding  that  the  relation  of  lidvocate  and  client  in  litiga- 
tion creates  the  incapacity  to  make  a  contract  of  hiring  as  an 
advocate.   It  follows  that  the  requests  and  promises  of  the  defend- 
ant and  the  services  of  the  plaintiff  created  neither  an  obligation 
nor  an  inception  of  obligation,  nor  any  inchoate  right  whatever 
capable  of  being  completed  and  made  into  a  contract  by  any  sub- 
sequent promise. 

By  reason  of  that  bcapacity  the  present  case  is  distingnished 
from  Lampleigh  vs.  BrathtpoUef  and  the  cases  following  thereon. 
In  all  of  them  the  defendant  was  assumed  to  have  received  from 
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the  plaintiff  such  a  valaable  consideration  as  would  have  made  a 
valid  contract,  if  a  promise  had  been  made  before  the  consideratioD 
had  passed.  Here  the  defendant  reeeived  nothing  from  the  plain-* 
tiff  which  was  capable  of  forming  a  consideration  to  support  a 
promise,  at  whatever  time  such  promise  may  have  been  made» 
In  Lampleiffh  vs.  Brathwaite  it  was  assumed  that  the  joumeTS 
which  the  plaintiff  performed  at  the  request  of  |he  defendant,  and  the 
other  services  he  rendered,  would  have  been  sufficient  to  make  any 
promise  binding  if  it  had  been  connected  therewith  in  one  contract. 
The  peculiarity  of  the  decision  lies  in  connecting  a  subsequent 
.promise  with  a  prior  consideration  after  it  had  been  executed. 
Probably,  at  the  present  day,  such  service  on  such  request  would 
have  raised  a  promise  by  implication  to  pay  what  it  was  worth,  and  the 
Bibsequent  promise  of  a  sum  certain  would  have  been  evidence  for 
the  jury  to  fix  the  amonnt.'  On  the  same  principle  the  oases  cited 
m  sequel  to  Lampleiffh  y.  Brathwaite  are  also  distinguished.  In 
each  of  those  cases  the  defendant  had,  by  the  permission  of  the 
plaintiff,  receive^  value  belonging  to  the  plaintiff  which  was  suffi- 
cient to  support  any  promise.  As  to  one  class,  the  original  promise 
was  excluded  by  the  Statute  of  Frauds;  but  a  subsequent  promise 
was  held  to  be  evidence  to  support  an  action  on  an  account  stated : 
{Pinekin  vs.  ChUeot^  8  Oar.  &  P.;  Sego  vs.  Deane^  4  Bing.  459; 
Tapping  vs.  Ward,  1  C.  6.  858.)  As  to  another  class  a  daim  in 
equity  to  money  was  converted  into  a  cause  of  action  at  law  by  an 
express  promise  to  pay  to  the  plaintiff:  {Roper  vs.  HoUandj  3  Ad. 
&  E.  99 ;  Topham  vs.  Moreeraft,  8  Ad.  k  E.  972 ;  Mw^e  vs.  HiU,  2 
Peake  10.)  For  these  reasons  we  think  that  the  plaintiff's  case  is 
not  within  the  principle  of  Lampleigh  vs.  Brathwaite^  and  we  do 
not  consider  it  to  be  our  duty  to  extend  the  application  of  thai 
principle.  ^ 

With  respect  to  the  claim  for  compensation  for  leaving  Birming- 
ham and  coming  to  London,  and  for  serrices  in  issuing  publications 
for  the  purpose  of  creating  a  prepossession  in  favor  of  the  drfend-^ 
ant,  there  are  several  answers,  of  which  two  will  suffice.  The 
first  is,  that  these  services  were  ancillary  to  the  service  as  an  advo- 
cate, and  if  the  principal  service  could  not  be  the  subject  of  a  con- 
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tract,  neither  could  any  seryice  whch  was  merely  accessary  thereto 
and  of  no  value  without  the  principal.  The  second  is,  that  the  ac- 
count is  stated  of  the  total  of  the  claims,  and  if  any  one  of  the 
claims  of  undefined  amount  is  to  be  omitted  the  statement  of  the 
account  is  disprovedi  and  the  action  founded  on  such  statement 
of  account  fails. 

We  have  now  gone^hrough  the  whole  of  the  case,  and  we  come  to 
the  conclusion  that  the  plaintiff  has  not  established  a  cause  of  ac- 
tion. It  follows  that  the  rule  most  be  made  absolute  to  enter  the 
verdict  for  the  defendant.  If  the  judgment  on  this  part  of  the 
rule  should  be  reversed  in  a  court  of  error,  it  will  then  be  our  duty 
to  dispose  of  the  remaining  part  relating  to  a  new  trial,  and  fol- 
lowing the  precedent  in  Beits  vs.  MenssUf^  28  L.  J.  870,  Q.  B.,  4 
Jur.  Rep.  N.  S.  277,  we  order  the  part  of  the  rule  relating  thereto 
to  be  suspended  until  further  order. 

Bule  absolute  to  enter  the  verdict  for  the  defendant 


It  is  seldom  that  we  are  presented 
with  a  ease  of  such  interest  as  the  fore- 
going. Not  only  is  the  subject  of  the 
first  importance  as  it  concerns  the  rights 
and  duties  of  the  profession,  and  still 
more  its  habits  and  tone  of  feeling,  but 
the  case  itself,  as  an  exhibition  of  skill, 
learning,  and  judicial  eloquence,  is 
worthy  of  our  most  attentive '  study. 
Though  we  regret  the  position  of  Mr. 
Kennedy,  as  derogatory  to  the  character 
and  reputation  of  the  bar,  yet  we  can- 
not but  admire  the  industry  and  learn- 
ing with  which  he  gathered  his  mate- 
rials, and  the  boldness,  ingenuity,  and 
forensic  skill  with  which  he  attacked  the 
time-honorei  principle  of  the  hmora- 
nvm,  so  long  the  boast  and  pride  of  the 
English  bar.  But  it  is  the  judgment  of 
the  Court  which  more  than  aU  gives  the 
case  its  value.  It  is  undoubtedly  one 
of  the  best  judgments  given  by  any 
Court  in  our  day.  It  does  not  shirk  the 
main  question  or  decide  upon  a  techni- 
«aUty,  but,  with  the  eonrage  of  conscious 
ability,  grasps  at  once  the  true  point  of 


the  case,  and  enunciates  the  principles 
of  the  law  and  th^^r  application,  with 
rare  judicial  art  and  eloquence.  Upon 
this  case  alone.  Chief  Justice  EaLx  may 
well  be  content  to  rest  his  reputation, 
and  his  brethren  of  the  bench  and  the 
bar  congratulate  themselves  on  the  op- 
portunity to  show  that  there  are  stUl 
among  them  worthy  successors  to  the 
long  line  of  itlnstrious  men  who  hare  in 
times  past  adorned  the  administration 
of  the  law. 

The  contrary  principle  having  been 
long  regarded  as  settled  in  America, 
these  remarks  might  properly  oloae 
here ;  but,  with  the  example  before  us 
of  the  opening  of  a  question  supposed 
to  be  closed  for  centuries,  and  its  dis- 
cussion and  solemn  a^iudication  upon 
principle  as  well  as  precedent,  it  may 
not  be  thought  impertinent  briefly  to 
review  the  decisions  and  the  arguments 
upon  which  they  were  rested. 

One  .of  the  earliest  reported  omm  in 
favor  of  the  power  of  counsel  to  sue  as 
such,  is  Brackenridge  v«.  McFarlane, 
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Add.  49,  a  Common  Pleas  decision  in 
PennsjWania,  made  in  1798.  In  this, 
thougli  the  counsel  niio  sued  was  after- 
virds  a  distinguished  Justice  of  the 
Sapieme  Court,  an<f  the  Court  was  pro- 
sided  OTer  by  a  learned  and  able  Judge, 
who  reported  the  case,  yet  the  opinion 
briefly  states  that  an  attorney  in  Penn- 
>  BjUania  may  recorer  for  his  senriees  as 
counsel,  over  and  aboTo  the  legal  fee 
due  him  as  attorney.  When*  however, 
the  point  first  came  before  the  Supreme 
Court,  in  1819,  Mooney  vs.  Lloyd,  6  8.  & 
R.  412,  it  was  elaborately  argued,  and 
the  decision  in  Brackenridge  o«.  MoFar- 
lend  overruled :  Chief  Justice  Tilobxah 
Baying,  '*the  policy  of  refusing  this 
remedy  has  not  been  adopted  without 
great  consideration.  The  field  is  ample 
and  would  admit  of  a  long  discussion. 
Bat  it  is  enough  fbr  us  that  no  princi- 
ple of  law  has  been  more  clearly  laid 
down,  and  that  there  is  sufficient  eyi- 
deoce  of  its  beings  one  of  those  prin- 
eiples  wiiioh  were  adopted  on  the  settle- 
ment of  Pennsylv^ia*"  This  decision, 
howerer,  was  in  torn  OTermled  in  Gray 
w.  Brackenridge,  2  Penn.  76  (1880),  the 
Court  being  composed  of  new  Judges, 
with  the  exeeptioa  of  Gibboh,  C.  J., 
who  expressed  his  satisfiiction  in  otop- 
mling  that  ease.  In  Foster  v.  Jack,  4 
WaUs  834  (1886),  the  later  doctrine  was 
affirmed,  Gibson,  C.  J.,  saying  that  he 
was  dissatisfied  with  the  decision  in 
Mooney  v.  Lloyd.  "On  principle,  be- 
eanse  I  was  unable  to  comprehend  why 
a  ▼alnable  consideration  might  not  raise 
an  implied  promise,  as  well  as  support 
in  express  one;  and  for  its  conse- 
quences, because  I  felt  assured  it  would 
be  found  entirely  incompatible  with  the 
businese  and  necessities  of  both  counsel 
aad  eUent  here."  "  The  dignity  of  the 
robe,  instead  of  any  principle  of  policy, 
furnishes  all  the  arguments  that  can  be 
brought  to  the  support  of  it  at  the  pre- 
>eat  day."   Since  this  oase,  the  law  has 


been  considered  settled  in  PennsyWa- 
nia :  Baulsbaugh  m.  Fraser,  7  Harris  96 
(1862).  The  same  principle  has  been 
adopted  expressly  in  many  of  the  other 
States.  Vermont,  Vilas  vs.  Downer,  21 
Vt.  (6  Washb.)  419;  Massachusetts, 
Thurston  m.  PereiTal,  1  Pick.  416; 
Ames  Off.  Qilman,  10  Met.  289;  New 
York,  Lynch  m.  Willard,  6  Johns.  Ch. 
842;  Stevens  vt.  Adams,  28  Wend.  67, 
26  Id.  461 ;  Wilson  w.  Burr,  26  Wend. 
.886;  MerriU  m.  Lambert,  10  Paige  862; 
WalUs  M.  Loubat,  2  Denio  607 ;  Dela- 
ware, Stevens  vt,  Monges,  1  Harrington 
127 ;  South  Carolina,  Duncan  vt.  Breit- 
haupt)  1  McCord  149;  Clendenin  off. 
Black,  2  Bailey  488;  Ohio,  Christy  off. 
Douglas,  Wright  486;  Kentucky,  Bust 
Off.  Larue,  4  Litt.  417 ;  Caldwell  vs.  Shep- 
herd, 6  Monr.  889 ;  Tennessee,  Newnan 
Off.  Washington,  Mart  k  Terg.  79 ;  Mis- 
souri, Webb  Off.  Browning,  14  Mo.  864; 
Texas,  Baird  vff.  Ratcliff,  10  Tex.  81 » 
and  Florida,  Carter  off.  Bennett,  6  Fla.  • 
214.  The  American  doctrine  therefore 
may  be  considered  settled  in  favor  of 
the  power  to  recover,  in  all  the  States, 
with  the  honorable  exception  of  New 
Jersey.  In  Seely  off.  Crane,  8  Green  86, 
it  was  expressly  decided  that  counsel  fees 
could  not  be  recovered  eo  nomtnff  in  New 
Jersey ;  and  tbis  decision  was  affirmed 
in  Van  Atu'os.  McKinney,  1  Harr.  285. 

In  some  of  the  cases  above  cited,  the 
common  law  rule  is  not  urged  at  all, 
and  in  very  few  of  them  does  it  receive 
any  adequate  discussion.  In  some,  the 
distinction  between  attorneys  and  coun- 
sellors or  advocates,  generally  considered 
abolished  in  this  country,  is  oittempted 
to  be  preserved,  though  the  same  per- 
sons act  in  all  of  those  capacities.  But 
even  in  these  cases  the  distinction  is 
made  merely  to  limit  the  attorney  to  his 
legal  fees,  and  to  allow  him  for  such  of 
his  services  as  do  not  come  strictly 
under  the  function  of  an  attorney,  his 
action  on  a  qu€Mtum  mtmiL 
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The  deeislonB  gmmUf  «re  based  on 
the  ground  of  implied  oontnot,  M  for 
oAer  sertioes,  and  Um  enmsiary  man* 
ner  in  which  they  set  aside  so  time* 
honored  a  principle  of  the  common  law 
is  not  a  little  remarkable.  The  best 
argument  on  this  side  will  be  found  in 
the  opinion  of  Cbabb,  J.,  in  Newnan  m. 
Washington,  Mart,  ft  Terg.  79.  <'It  is 
consonant  with  the  nature  of  our  insti- 
tutions that  fikithful  labors  should  be 
rewarded  by  reasonable  remuneration." 
<*  We  have  here  no  separate  orders  of 
society;  none  of  those  exelnsKre  priTi* 
leges  which  distinguish  Che  lawyer  in 
£9gland."  On  the  score  of  public  poli- 
cy, it  is  the  best.  "  Leave  the  doctrine 
as  desired,  and  the  happy  moment  will 
always  be  selected  by  the  unoonsoien- 
tious,  when  the  anxious  suitor  is  ele- 
Tat^  by  hope  or  depressed  by  fear,  to 
extort  unreasonable  adrances  in  tlte 
shape  of  gratuities.  But  let  it  be  known 
«  that  industry  and  attention  and  ardor 
will  certainly  be  compensated  by  reason- 
able payment,  and  you  encourage  for^ 
bearance  on  the  part  of  the  attorney  or 
advocate.  He  is  not  tempted  to  get  what 
he  can  while  the  fever  of  his  client  is 
up ;  he  waits  in  security  until  his  laboxi 
are  performed,  his  services  rendered, 
knowing  that  he  will  at  last  receive 
what  a  disinterested  jury  shall  award." 

This  argument,  it  seems  to  us,  is  more 
specious  than  sound.  Under  any  rule, 
the  unconscientious  will  seiie  an  oppor- 
tune moment  to  extort  gratuities  from 
anxious  clients;  and  the  object  to  be 
aimed  at  is  not  the  hopeless  one  of  total 
prevention  of  oppression  and  rascality 
in  individual  oases,  but  the  elevation  of 
the  general  tone  of  the  profession.  And 
it  is  with  no  disrespect  to  that  ancient 
institution,  that  we  most  earnestly  depre- 
date a  rule  which  commits  the  estimate 
of  arduous  professional  labor  to  the 
uncertain  tribunal  of  a  jury  box.  For 


what  is  a  jnry  trial  between  ooraud 
and  client,  but  a  family  quarrel,  whick 
strangers  are  called  in  to  witness  sad 
decide— a  scandalous  affair  which  inerir 
tabliy  lowers  the  professioA  in  the  OBti- 
mation  of  all  bystanders  ! 

It  is  said  that  the  Paris  bar  regards 
suoh  suits  as  dishonorable,  ihoug^  al- 
lowed  by  the  law  of  Fraaee,  and  weald 
punish  an  advocate  who  should  sue,  by 
striking  him  from  the  list  (Sharswood, 
Prof.  £thios,  p.  84) ;  and  it  is  trae  that 
the  feeling  of  the  bar  in  America,  at 
least  in  the  large  citieo,  will  generally 
prevent  any  but  an  aggravated  case  from 
going  to  suit.  But  who  shall  say  hov 
long  this  will  be  so,  or  where  the  relaxa- 
tion of  pntfessional  tone  shall  stop, 
which  is  thus  begun  ? 

It  is  said,  moreover,  thai  the  eommoa 
law  role  is  a  mere  matter  of  theory, 
supported,  as  C.  J.  Gnsov,  expresses 
it,  by  « the  dignity  of  the  rob^"  As  a 
mere  question  of  remuneration,  we  may 
concede  that  there  is  no  practical  differ- 
ence at  all.  No  one  pretends  that  the 
English  bar,  under  their  nde,  is  ton 
liberally,  less  promptly,  or  less  gene- 
rally paid  than  ours;  the  fiMt,  from 
various  causes,  is  notisrionsly  the  r»> 
verse.  And  this  okjeotioa,  therefore, 
appears  to  be  the  strongest  argumeatin 
favor  of  the  old  role ;  fbr  what  is  mere 
desirable  than  the  preservation  of  "  the 
dignity  of  the  robe,"  so  to  speak,  the 
festering  of  that  spirit  which  binds  the 
bar  together  as  bretluren  of  an  honor- 
able profession,  and  subjects  their  gene- 
ral tone  and  character  to  the  restrictions 
of  a  moral  foroe  which  the  most  reekless 
and  unprincipled  dare  not  whoUy  defy ! 

So  much  upon  general  principle.  Upon 
authority,  the  common  law  rule  is  not 
questioned  in  our  oases,  and  it  is  over- 
ruled on  the  vague  ground  of  nnsuita- 
bleness  to  our  institutions.  Why  un- 
suitable?  Not  because  it  deprives  the 
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law^rer  of  hia  just  oonpensatioB,  for  th6  able  ofaanoter  mj  give  it  to  much  of 

English  bairiBter  is  at  least  as  punctuallj  moral  precedence  as  is  implied  in  iU 

paid  as  the  American  attorney.   But,  hard-earned  title  of  a  learned  profes- 

says  Judge  Cbabb,  **  we  hare  here  no  sion. 

Beperate  orders  of  society."   Are  we      We  hare  been  led  into  this  length  of 

to  understand,  then,  that  it  is  unsuitable  discussion  against  our  will;  for,  how- 

bccanse  it  is  undemocratic  T   Surely,  to  CTor  profound  our  couTictions  on  the ' 

deprire  a  man  of  the  right  to  sue  for  subject,  the  decisions  are  made,  and  we' 

bis  serrices,  which  belongs  to  the  most  must  bow  to  them ;  but  we  may  at  least  - 

mesiil  laborer,  is  not  iuTesting  him  with  Tcnture  a  hope  that  this  case  will  chal* 

an  aristocratic  privilege,  dangerous  to  lenge  attention  in  those  states  where 

republican  liberty.   And  a  profession  the  laW  has  not  been  expreasly  decided, 

vhose  ranks  are  free  to  all  who  choose  and  may  eyen  yet  aireet  what  must  be 

to  eater,  can  never  in  a  country  like  thie  conceded  to  be  the  general  current  of 

becomean  obnoxious  aristocracy,  though  the  American  decisions.       J.  T.  M. 
its  dignity,  its  learning,  and  its  honors 


Court  of  Common  Pleas.   Jan.  16,  1863. 

BRAMPTON  V$.  BBDDOXS.^ 

The  defendant,  a  general  draper,  sold  the  good-will  of  his  business  to  the  plaintiff 
under  a  written  agreement,  one  of  the  terms  of  which  was  as  follows: — "That 
the  defendant  should  not  carry  on,  or  assist  in  carrying  on,  a  business  such  as 
is  now  carried  on  at  17  Lupus  street,  Pimlico,  being  a  general  drapery  and 
hosiery  business,  within  two  miles  of  that  place."  The  defendant  afterwards 
went  into  the  distriet  for  the  purpose  of  ooUeeting  old  debts,  and  being  there 
was  asked  by  some  persons  to  supply  them  with  goods,  which  he  did : 

Bild,  in  an  action  for  breach  of  the  agreement  against  the  defendant  for  carrying 
on  business  within  the  prescribed  limits,  that  in  order  to  do  so  to  such  an  extent 
as  to  be  a  breach  of  the  contract,  it  was  not  necessary  he  should  have  either 
place  of  business  or  house  within  the  district. 

This  case  was  tried  before  Willss,  J.,  in  London,  when  a  ver-' 
diet  was  found  for  the  plaintiff,  leave  being  reserved  to  set  it  aside 
on  the  ground  that  the  breach  was  not  proved.  The  action  was 
broaght  for  the  breach  of  an  agreement,  whereby  the  defendant 
Was  bound  not  to  carry  on  or  assist  in  carrying  on  a  general  dra- 
pery and  hosiery  business  within  a  certain  district.  The  facts  were 
M  follows : — 

The  defendant  sold  his  business,  which  was  that  of  a  general 
draper,  to  the  plaintiff,  under  a  written  agreement,  the  following 

^  7  Law  Times  Bep.  N.  S.  679. 
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being  one  of  the  terms : — The  said  Thomas  Beddoes  agrees  that 
he  will  not  carry  or  assist  in  carrying  on  a  business  such  as  is  now 
carried  on  at  17  Lupus  street,  Pimlico,  being  a  general  drapery 
and  hosiery  business,  within  two  miles  of  that  place,  under  the  for» 
feiture  of  2007. ,  to  be  recovered  as  and  in  the  nature  of  liquidated 
damages." 

The  defendant  afterwards,  by  his  own  showing,  went  into  the 
district  for  the  purpose  of  collecting  old  debts,  and  whilst  there 
was  asked  by  some  persons  to  supply  them  with  goods  such  aa  were 
sold  by  a  general  draper,  which  he  did.  The  defendant,  however, 
had  no  shop  or  place  of  business  within  the  prescribed  limits,  bat 
resided  in  lodgings  in  Thayer  street,  which  is  more  than  two  miles 
distant  from  Lupus  street.  On  behalf  of  the  defendant  it  was  con- 
tended that  the  meaning  of  the  agreement  was  that  there  was  no 
breach  unless  the  defendant  had  some  place  of  business  within  the 
stipulated  distance. 

A  rule  having  been  obtained  oq  a  former  day, 

Joyce  now  showed  cause,  and  cited  Turner  and  Another  \s,  HvaMj 
2  E.  &  B.  612. 

Eawkinij  Q.  C.  {Righy  with  him),  in  support  of  the  rule. 

Erle,  G.  J. — I  am  of  opinion  that  what  the  defendant  did  was 
clearly  a  breach  of  the  agreement,  and  that  this  rule,  therefore, 
ought  to  be  discharged.  It  would  not  be  necessary  for  a  man  to 
have  a  permanent  shop  within  the  prescribed  limits  to  make  a 
breach  of  this  agreement.  The  purpose  of  the  plaintiff  in  pur- 
chasing the  good-will  of  the  business  from  the  defendant  was  to  get 
his  customers ;  but  the  defendant  has  himself  supplied  them  with 
goods,  and  has  so  prevented  the  plaintiff  from  getting  their 
custom. 

Williams,  J. — I  am  of  the  same  opinion. 

WiLLES,  J. — I  think  the  carrying  on  the  same  business"  does 
not  mean  that  it  should  be  actually  carried  on  in  a  shop  within  the 
stipulated  district,  but  the  sale  of  goods  within  that  district. 

Eeatinq,  J.,  concurred.  >  Rule  discharged. 
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6UPBKUX  COURT  OF  HEW  YORK/ 

Railroads  in  Cities;  Rights  of  Propertif-ownm  ;  Power  of  the  Legislature 
(ner  Streets,  and  Right  to  grant  Franchises  therein  ;  Fee  of  the  Streets^ 
Constitutionality  and  Validity  of  Act  of  Aprillly  1860,  chartering  Breads 
my  Railroad  Company, — ^The  legisktore,  in  passing  the  Act  of  April  17,  . 
1860,  authorizing  the  construction  of  a  railroad  in  the  Seventh  Avenue, 
and  in  certain  other  streets,  Ac,  in  the  city  of  New  York,  assumed  the 
right  to  grant  the  franchise  absolutely  and  unconditionally,  so  far  as  the 
occupation  of  the  streets  and  avenues  for  the  purposes  of  the  railroad  was 
ioTolved,  without  compensation  being  made*  to  the  owners  of  any  interest 
ia  the  land  forming  the  streets :  The  People  and  others  vs.  fierr  and 
others,  and  the  JUayor,  dsc,  of  the  City  of  New  York, 

The  act  is  not  void  as  being  repngnant  to  the  constitutional  prohibition 
against  the  taking  of  private  property  for  public  use,  without  compensar 
Kon:  Id. 

The  fee  of  the  streets  and  avenues  resides  in  the  corporation  of  the 
city  of  New  York,  in  trust,  to  be  kept  open  for  ever  as  streets  for  the  use 
of  the  public :  Id. 

The  trust  vested  in  the  corporation  proceeded  from  the  sovereign  power, 
either  of  the  crown  of  Great  Britain,  or  of  the  state  of  New  York,  or  from 
both;  and  exists  for  the  use  and  benefit  of  all  the  people  of  the  state,  who 
arc  the  beneficiaries  or  cestuis  que  trust  for  whom  the  trust  was  created, 
and  hy  whom,  through  their  legislature,  it  is  sustained  and  continued :  Id. 

The  power  to  exempt  the  grantees  from  the  payment  of  any  damages 
or  compensation  for  the  franchise  granted  by  the  Act  of  April  17,  1860, 
was  clearly  within  the  scope  of  legislative  authority :  Id. 

The  occupation  of  the  streets  for  the  purpose  of  constructing  and  ope- 
rating the  railroad  authorized  by  that  act,  docs  not  involve  the  taking  of 
property,  in  such  a  sense  as  to  come  within  the  prohibition  of  the  consti- 
tution ;  which  implies,  first,  a  private  owner ;  second,  a  taking  from  him ; 
and,  third,  the  property  or  thing  taken  having  the  legal  qualities  of  pro- 
pertjj  and  the  owner's  interest  in  which  is  capable  of  legal  estimate  :  Id, 

The  streets  are  not  in  the  hands  of  private  owners,  and  what  is  autho- 
rized by  the  act  to  be  taken  is  not  private  property.  The  grant  in  the 
statute  is  of  a  franchise.  And  the  act  auth6rizing  the  grantees  to  con- 
struct and  operate  the  railroad  is  a  mere  legislative  license  to  do  so :  Id. 

^From  (he  Hon.  0.  L.  Barbour,  Reporter;  to  appear  in  the  87th  Yolume  of  his 
Reports. 
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The  state  legislatares  have  unlimited  power'Orer  jmblio  rights  in  high- 
ways ;  and  can  obstract,  modify,  impair^  or  eztingoish  them,  as  to  my 
highway,  or  portion  of  a  highway,  except  so  far  as  the  state  power  ia  qua- 
lified by  the  commercial  clause  in  the  Constitution  of  the  United  States, 
without  making  any  compensation  to  individuals  for  resulting  or  conse- 
quential damages :  Id. 

It  also  had  ,the  constitutional  power  to  authorize  the  grantees  to  ood- 
struct  and  operate  the  railroad,  through  or  upon  the  streets  of  the  city, 
without  the  consent  of  the  cil^  corporation :  Jd, 

Compuhary  Arbiiratians, — The  legislature  has  no  right  to  direct  a  mu- 
nicipal corporation  to  pay  a  claim  for  dam^es  for  breach  of  a  contract, 
out  of  the  funds  or  property  of  such  corporation,  without  a  submission  of 
such  claim  to  a  judicial  tribunal :  The  People,  ex  reL  Baldwin  et  al.y  ts. 
Jfaioa,  ComptroUer  of  the  CUy  of  New  York, 

Where  the  law  compds  a  party  to  arbitrate,  upon  a  claim  which  pro- 
perly should  be  the  subject  of  an  action,  without  his  assent,  such  law  de- 
prives him  of  the  right  which  is  secured  by  the  constitution,  of  a  trial 
according  to  the  course  of  the  common  law;  and  performance  of  the  award 
will  not  be  enforced  by  mandamus :  Id. 

SUPREME  COURT  OF  MASSACHUSETTS.^ 

Mortgage — Homestead  Exemption — Sale  under  Poirw.— A  mortgage 
of  land  which  is  subject  to  a  right  of  homestead  conveys  the  reversionary 
interest  of  the  mortgagor,  after  the  expiration  of  the  homestead  estate, 
although  his  wife  did  not  join  therein :  Smith  vs.  Provin, 

The  mortgagee  of  a  reversionary  interest  in  land  may  maintain  a  bill  in 
equity  to  redeem  a  prior  mortgage :  Id. 

No  title  passes  by  a  sale  under  a  power  of  sale  contained  in  a  mortgage, 
unless  the  conditions  thereof  are  strictly  complied  with  :  Id. 

Agent — Action  against  hy  Principal. — A  principal  may  recover,  in  an 
action  of  tort  against  his  agent,  for  all  the  damages  caused  by  the  lattcr's 
breach  of  duty,  including  his  neglect  to  pay  over  on  demand  money  which 
he  has  collected  as  agent :  Ashley  v.  Root. 

Fttrged  Signature  —  Adoption  of — Evidence  of  Adoption  —  Letter 
mailed. — By  ratifying  and  adopting  a  foi^d  signature  upon  commercial 
paper,  the  person  whose  signature  has  been  forged  becomes  liable  thereon, 
although  no  words  of  agency  appear  upon  the  paper,  and  no  facts  are 

^  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  the  4th  volume  of  Ms 
Reports. 
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shown  snffioiant  to  aoiurtilttte  an  estoppel  «»  paia:  Ortenfitld  Bank  ts 
Crofti. 

If  oompetenteireiittfltaintkl  eridenoe,  tending  to  pioTe  an  adoption  and 
ntification  of  a  forged  signatore  by  one  who  knew  all  (he  material  facts^ 
bs  been  submitted  to  a  jnrj  under  proper  instmotionB,  their  verdiot  find* 
ing  that  the  adoption  and  ratification  were  proyed  will  not  be  eet  aaide  on 
the  ground  that  the  evidence  was  insufficient  to  wamut  it,  for  the  reason 
that  the  paper  bearing  the  forged  signature  was  not  presented  to  the  party 
whose  name  it  bore,  and  no  express  deelaration  was  made  by  him  that  he 
would  adopt  and  ratify  it^  and  the  oircumstaBoes  ptOTod  might  leave  the 
qoe^on  doubtful  in  the  opinion  of  the  court :  Id. 

If  a  letter  has  been  sent  by  the  post,  there  is  ordinarily  no  presumption 
that  it  reached  its  destination  and  was  received  by  the  person  to  whom  it 
WIS  addressed,  though  living  at  the  place  and  usually  receiving  hb  letters 
there;  but  it  should  be  left  to  the  jury  to  determine^  upon  all  the  evi- 
dence, whether  it  was  in  fact  received :  Id. 

Inswrance — Negligence  of  Inwred. — Mere  negligence  on  the  part  of  a 
person  insured,  which  is  the  direct  cause  of  a  loss  by  fire,  is  not  a  defence 
to  im  action  upon  the  policy,  if  he  acted  in  good  faith,  and  his  negligence 
did  Dot  amount  to  recklessness  and  wilful  misconduct :  Johnson  vs.  Berk' 
shire  Int.  Co. 

Railroad — Negligence  of  Parents  of  Child — Evidence. — The  negligenco 
of  a  parent  or  other  person  who  has  the  care  of  a  child  of  tender  years  has 
the  same  effect  in  preventing  the  maintenance  of  an  action  by  the  child 
for  an  injury  occasioned  by  the  negligence  of  others  that  his  own  want  of 
dae  care  would  have,  if  the  plaintiff  were  an  adult.  And  to  entitle  the 
plaiotiff  to  recover  in  such  case,  it  is  incumbent  on  him  to  prove  that  there 
was  no  other  culpable  cause  of  the  injury  than  the  negligence  of  the  de- 
fendants :  Wright  vs.  Maiden  Railroad  Co. 

The  fact  that  a  child  of  two  years  old  is  passing  unattended  across  a 
public  street,  in  a  city  traversed  by  a  horse  railroad,  is,  in  and  of  itself, 
neeessarily,  primd  fade  evidence  of  neglect  in  those  who  have  it  in 
chtrge:  Id. 

In  an  action  against  a  horse  railroad  company  to  recover  for  a  personal 
injuiy  caused  by  their  running  over  with  a  car  a  child  of  two  years  of  age 
in  a  public  street,  in  a  city,  in  which  the  evidence  shows  that  the  child 
was  passing  across  the  street  unattended,  it  is  sufficient  ground  for  a  new 
trial,  after  a  verdict  for  the  plaintiff,  if,  in  reply  to  a  request  by  the  de- 
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fendants  for  an  instructioD  that  it  ia  negligence  to  permit  a  cbild  of  this 
age  to  go  on  a  public  street,  the  Judge  instructs  the  jury  that,  if  the  pa- 
rents, knowing  the  position  of  the  child  and  its  danger,  had  the  meaos  of 
preventing  the  injury  and  neglected  to  use  them,  and  permitted  the  child 
to  remain  in  danger,  the  plaintiff  cannot  recover ;  and  that  the  mere  hci 
that  a  child  was  passing  across  the  street  unattended  is  not,  in  and  of  itself, 
neceesorilj  such  evidence  of  fault  or  n^lect  as  entitles  the  defendants  to 
a  verdict :  Id, 

In  such  action,  the  plaintiff  may  introduce  in  evidence  a  city  ordinance, 
regulating  and  limiting  the  speed  of  cars  upon  horse  railroads,  which  has 
been  served  upon  the  defendants,  with  proof  that,  at  the  time  of  the  injurj 
complained  of,  the  defendants'  servant  was  driving  at  a  greater  rate  of 
speed:  Id, 

Parent  and  Chdd — Emancipation, — An  emancipation  of  a  minorchiM 
by  parol  agreement  and  without  consideration  is  revocable,  until  acted 
upon  :  Abbott  vs.  Oonver$e. 

Guardian  and  Ward — Domicil  of  Ward, — If  a  minor  leaves  the 
domicil  of  his  origin  with  the  consent  of  hb  guardian  and  lives  for  two 
consecutive  years  exclusively  in  another  town,  considering  it  as  his  home, 
with  no  definite  intent  on  the  part  of  his  guardian  to  cause  him  to  return, 
he  acquires  a  new  domicil  in  the  latter  place,  and  his  property  is  properly 
taxable  there :  Kirldand  vs.  Inhabitants  of  Whately. 

Selectmen  of  Town — Authority, — The  selectmen  of  a  town  have  no 
authority  to  lay  out  a  private  way  "  to  be  used  only  during  the  time  of 
sleighing Hokomb  vs.  Moore. 

Natural  Stream — Right  of  Owner  to  use  of  for  Mills^  dtc. — ^The  owner 
of  land  over  which  a  natural  stream  of  water  flows  has  a  right  to  the  rea- 
sonable use  of  the  water  for  mills  or  other  purposes,  whatever  may  be  the 
effect  upon  the  owners  of  lands  below ;  and  he  is  not  liable  to  an  action 
for  obstructing  and  using  the  water  for  his  mill,  if  it  appears  that  his  dam 
is  only* of  such  magnitude  as  is  adapted  to  the  size  and  capacity  of  the 
stream  and  to  the  quantity  of  water  usually  flowing  therein,  and  that  his 
mode  of  using  the  water  is  not  unusual  or  unreasonable,  according  to  the 
general  custom  of  the  country  in  cases  of  dams  upon  similar  stream? : 
City  of  Springifield  vs.  Harris. 

Railroad  Company — Liability  as  Warehousemen  or  Common  Car^ 
riers — Course  of  Business  on  Roads  along  the  same  Route. — If  anything 
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remains  to  be  done  by  tbe  consignor  of  goods  or  his  agents  after  their  de- 
fireij  to  a  railroad  company,  before  they  are  ready  for  transportation,  the 
company  are  only  responsible  for  them  as  warehousemen,  and  not  as  com" 
mon  carriers :  Jttdsan  vs.  Western  Railroad  Oo. 

If  an  arrangement  or  course  of  business  esjists  between  two  railroad 
companies  whose  roads  are  upon  the  same  general  route,  but  do  not  actually 
ooDoeet  with  each  other,  by  which  goods,  which  ha.ve  been  carried  to  the 
termioation  of  one  road,  and  are  destined  to  some  point  upon  or  beyond 
tbe  line  of  the  other,  are  delivered  to  the  second  company  wi^h  a  bill  of 
the  expenses  already  incurred,  from  which,  if  found  to  be  correct,  a  way- 
bill is  made  out,  the  second  company  are  only  responsible  as  warehouse- 
men, and  not  as  common  carriers,  for  goods  so  received  and  stored  by 
them,  until  the  delivery  of  the  bill  of  expenses :  Id, 

SUPREME  COURT  OV  RHODE  ISLAND.^ 

Amgnment — Conflict  of  Laws — Trover  by  Amgnee$  against  an  Officer 
for  aiiaching  Goods  assigned — Damages.— A  voluntary  assignment  of 
pereonaJ  property  situated  in  Massachusetts,  with  preferences,  valid  in 
Rhode  Island,  but  void  by  the  laws  of  Massachusetts,  was  made  in  Rhode 
Islaod  by  an  insolvent  firm  composed  of  members  who  were  citizens  of 
that  state,  for  the  benefit  of  their  creditors.  After  the  assignees,  who 
were  also  citiaens  of  Rhode  Island,  had  taken  possession  of  the  property, 
it  was  seized  by  a  deputy  sheriff  in  Massachusetts  as  the  property  of  the 
•fisigQors,  upon  a  writ  of  attachment  issued  against  them  out  of  the  Supe- 
rior Court  of  that  state,  and  delivered  to  him  for  service,  in  which  writ 
the  plaintiff  was  a  citizen  of  Massachusetts,  but  the  cause  of  action  .was  a 
promissory  note  made  by  the'  assignors  in  Rhode  Island  to  a  citizen  of 
Rhode  Island,  who  held  it  at  the  time  of  the  assignment,  and  afterwards 
iodorsed  it,  when  overdue,  to  the  plaintiff  in  the  attachment  suit.  At  the 
time  of  the  attachment  the  deputy  sheriff  was  notified  of  the  title  of  the 
usigoees  by  the  person  whom  they  had  left  in  charge  of  tbe  goods,  and 
on  the  same  day  refused  to  permit  one  of  the  assignees  to  examine  the 
goods  attached.  The  nezt  day  the  goods  were  attached  by  the  same 
<lepnty  as  the  property  of  the  assignors,  in  another  suit,  brought 
tgainst  them  in  the  same  court,  by  a  citizen  of  Massachusetts,  upon  a  debt 
<lQe  to  him  from  the  assignors  prior  to  the  assignment,  in  which  the 
Coort— overruling  a  plea  in  abatement  filed  by  the  assignors  to  the  ser- 
vice of  the  writ,  which  set  up  that  the  property  attached  did  not  belong 

^  From  Hod.  Samuel  Ames,  Reporter ;  to  appear  in  the  4th  Tolume  of  his  Reports. 
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to  Aem^rej^df^  JparfJiiAle,  and  ptftly  on  in  eieeitkm  isoed 
•Oder  en  orta^J  ^  abandmied-wd  the  pt^ 

hf  the  depaif,  fat,  to  die  payment  of  a  aiortgige  ipontKe 
ffooda  atttiehad  a^de  l)y«*fc«  aarignors,  and  the  reaidiie  to  ike  ptyment 
^^^l^j^^llieexeetttion-  la  trofer  by  the  aaaigneea  agabitiha  depaky 
tariff,  it  M  ^flUtf »       inamtaeh  as  the  a8S^plment  was  nyd  in  Bhode 
jjjaod,  and  w  exaeated  in  that  alate  by  oiliaeiis  tfaemi^it  eoaTey«dtke 
peiMaJ  prap^'^  ^      asaignom  in  Maasaehnsetts,  and  ikat  its  validikj 
00a2d  not  hare  been  questioned  by  the  first  attaching  eieditor,  whose  debl 
^  m  Bhodo  Ishmd  debt  at  die  dme  of  the  aaaignment,  and  wss  boaad 
l^yit 

ffM  fiarihar^  that  the  title  to  the  goods  attached  being  thus  in  iks 
assignees,  as  between  diem  and  the  fint  attaching  creditor,  the  taking  by 
the  deputy  sheriff  of  die  goods  upon  the  first  writ  against  the  assignocs 
iras  tortious,  and,  whether  he  knew  of  die  tide  of  die  assignees  or  net,  a 
conversion  of  the  goods  in  its^;  and  that,  notwithstanding  the  snbeeqnent 
gttachment  of  the  goods  upon  a  cause  of  action  adjudged  in  Massachusetts  to 
render  them  attachable  as  die  property  of  the  assignon,  and  the  application 
of  the  proceeda  of  the  goods  under  judgment  to  the  payment  of  the  debt  of 
the  second  attaching  crediUM*,  the  deputy  sheriff  was  liable  to  the  assignees 
for  the  value  of  the  goods  at  die  time  of  the  first  attachment,  dedueCmg 
therefrom  the  amount  of  the  mortgage  upon  the  goods  paid  out  of  the 
proceeds  thereof,  with  interest,  by  way  of  damages^  upon  the  balance, 
thereafter :  Hunt  vs.  Laihrap. 

Covenant — Easementt^Dafnagei, — ^Where  the  tenants  in  common  of  a 
parcel  of  land  laid  out  into  building  lots,  conveyed  to  a  city  by  deed-poll 
a  strip  of  the  land  running  through  the  centre  of  die  parcel,  for  a  high- 
way, and  called  it  Halsey  Street,  and  in  the  same  deed  inserted  the  fol- 
lowing clause : — "  And  it  is  hereby  expressly  understood,  covenanted,  and 
agreed  by  the  said  grantors,  for  themselves  and  their  heirs  and  assigns, 
respectively,  for  ever,  that  no  building  of  any  description  shall  at  anji 
time  for  ever  hereafter  be  erected,  placed,  or  put  within  eight  feet  of  saic 
Ualsey  street,  or  of  either  side  thereof."  Eeld,  that  the  cknse  was  ^ 
mutual  covenant  between  the  tenknts  in  common,  and  should  be  oonstrae^ 
AS  a  grant  in  fee  to  each,  of  a  negative  easement  in  die  lands  of  all,  restrict 
ing  the  right  to  build,  within  the  specified  limits,  which  could  be  enfbrecd  be 
^ween  the  tenants  in  common,  their  heirs  and  assigns,  at  law  and  in  equity 
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and  cottM,  at  kaat,  be^ed  as  eyidonce  of  the  breach  of  a  covenant  against 
all  iooombraaoes,  made  bj  the  heir  at  law  of  one  of  the  tenants  in  com- 
BOD,  in  a  deed  oonveyiDg  one  of  the  lots  which  had  afterwarda  been  set 
off  to  him  in  Beveralty :  Cfreene  yb,  OrmgkUm, 

Daaiages  recoverable  of  a  covenantor  agaittst  incumbrances  on  account 
of  the  eaoatoiaceof  ench  an  easement  will  not  ittclnde^  although  set  ant  and 
claimed  in  the  deckntion,  loas  arising  from  the  unfitness  of  the  lot,  be- 
cause of  the  eaaemeat,  for  a  particular  use  in  conoectitm  with  another 
estate,  for  which,  without  communication  with  the  covenantor  and  without 
\a&  knowledgey  the  covenantee  purchased  it :  nor,  any  sum  of  money  ladd 
oat  by  the  covenantee  upon  the  lot  to  compensate  a  tenant,  whose  contract 
of  luring  was  made,  vfk  ignorance  of  the  easement,  long  subsequent  to  the 
puchase;  sudi  damages  not  arising  in  the  usual  course  of  things  from  the 
breach  of  the  covenant,  nor  such  as  might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  of  making  the  cove- 
nsot,  as  consequent  upon  the  breach  of  it:  Id* 

Joint  Debtori — Part  Payment  "by  one,  for  his  Discharge,  Effect  of,  tolien 
made  in  another  State. — part  payment  made  by  one  joint  debtor,  not 
in  satis/action  of  the  joint  debt,  but  merely  for  his  personal  discharge 
tLerefrom,  will  not,  in  the  absence  of  technical  difficulties  connected  with 
the  remedy,  operate  as  a  discharge  of  the  other :  Winshw  vs.  Brown. 

Where  a  note  is  sued  here,  and  a  contract  and  part  payment  discharging 
oae  of  the  joint  promlssors  were  made  in  Massachusetts  by  and  between 
parties  resident  there,  such  contract  and  payment  are  to  be  judged,  as  to 
their  legal  effect,  by  the  law  of  that  state ;  and  hence,  the  part  payment 
will  operate,  as  at  oommon  law,  to  discharge  only  so  much  of  the  debt  as 
it  paid,  and  not  the  part  of  the  joint  debtor  discharged,  as  provided  in  ch. 
114,  sect.  2,  of  the  Revised  SUtutes  of  Rhode  Island :  Id. 


NOTICES  OF  NEW  BOOKS. 

Bnvt*8  CoMiiBNTAana,  i5  Nihb  Volumss.  CoHPaislNO  Bailmbkts  ;  Aosvor  ; 
EqirnT  JuBiapBCDSMCi;  Equitt  Plbadings;  Bills  or  Exohakob;  Pbomjb- 
aoET  NoTBS ;  Thb  Cokfliot  of  Laws  ;  and  tbb  Law  or  Partbbbbhip.  With 
eztensive  Additions,  bringing  the  Eeferonces  to  Cases*  down  to  the  Present  Time. 

We  beg  the  indulgence  of  our  readers,  in  calling  attention,  at  this  late 
day,  to  the  standard  law  publications  of  the  lamented  and  admired  pro* 
fessor,  jurist,  and  judge,  whose  name  stands  at  the  head  of  this  article. 


« 


8^  j^eto^  ^  spprehend  tha^  the  fame  or  the  name 

yfe  h*^e        ^^'^^  "^tbor         '°  '^^^  commendation  at  our 

the  ire  are  all  too  much  prone  to  regard  the  works 

liMttds;  hat  ehieHy       ^^eeBsed,  as  probably  not  up  to  the  present  de- 
an  author  Justice  Story,  while  in  life,  stood  probably 

A  nf  the  pf^^^^^^'  J  t  4 

^      •  the  goB^  ttrtimation,  at  home  and  abroad,  as  a  correct  and 
^^^^eaUtor  *od  teacher  in  the  law,  in  its  various  departments,  than 
tfccr  Amerieaa,   And  his  books  were  for  the  most  part  certainly  got 
•"^.^j^        jabor  and  research,  and  were  entirely  more  able  and  tbo- 
''''  h  than  any  others  in  the  same  department.    And  at  the  present  mo- 
ent  yf^  Commentaries  more  extensively  quoted  by  the  En^^lish 

leno^  nod  bar,  and  especially  those  upon  Equity  Jurisprudence,  Conflict 
of  l^^^f  Agency,  and  Bailments,  than  any  other  American  books,  unless 
li  he  Kent's  Commentaries  probably.  And  perhaps  it  is  not  going  too  fat 
to  eay  ^^^^  Judge  Story's  books  are  oftener  quoted  as  authority  in  the 
j.]iy^\\Bh  Courts,  than  those  of  any  other  law  writer,  English  or  American. 
j^ud  this  high  reputation  of  Story's  books  in  England  cannot  be  referred 
0  any  accidental  cause,  but  rests  solely  upon  their  intrinsic  merits. 

We  know  that  in  the  nearly  twenty  years  which  have  elapsed  since  the 
decease  of  the  author,  other  candidates  for  popular  favor  have  come  before 
the  public,  and  some  in  the  same  departments.  But  upon  the  subject  of 
Equity  Jurisprudence,  and  upon  the  other  subjects,  so  far  as  we  have 
had  occasion  to  examine  them,  none  can  be  regarded  as  superior  to  the 
Commentaries  of  Story. 

We  are  not  unmindful  of  the  fact,  that  text  books  upon  these  leading 
topics  in  the  law  require  very  thorough  revision  and  considerable  additions 
to  keep  them  fully  up  to  the  advancing  progress  and  the  unceasing  de- 
mands of  so  progressive  a  study  as  that  of  jurisprudence.    But  we  have 
reason  to  understand  that  the  proprietor  of  the  copyrights  is  now  .^^aring 
no  pains  and  no  expense  to  keep  these  books  fully  up  to  all  the  reasonable 
demands  of  the  profession.    And  although,  in  some  respects,  an  editor 
cannot  prune  and  remodel  a  book  with  the  same  freedom  as  the  author, 
he  will  nevertheless  have  some  advantages  even  above  the  author,  in  dis- 
covering any  omissions  or  defects ;  and  will  generally  be  more  thorough 
m  bringing  forward  all  recent  qualifications  of  the  principles  of  the  ori- 
ginal text,  than  the  author. 

We  believe  these  books  may  now  justly  be  regarded  as  fully  equal,  and 
*n  some  respects  superior,  to  any  others  in  the  same  field. 


THE 

AMERICAN  LAW  EEGISTER. 


MAY,  1863. 


ON  THE  STUDY  OF  THE  CIVIL  LAW. 

Our  Anglo-Saxon  forefathers,  as  well  as  their  Roman  conquer- 
ors, placed  small  estimation  upon  personal  as  contradistinguished 
from  real  or  landed  estate.  The  proprietorship  of  the  latter  in 
mao J  instances  secured  nobility,  in  all  instances  gentility,  and  that 
veight  of  character  in  society  which  an  immediate  personal  voice 
in  the  legislation  of  a  country  never  fails  to  give.  Personal  pro- 
perty was  but  of  little  account.  The  most  valuable  of  that  which 
existed — the  gold  and  silver  plate,  the  curiously  wrought  and 
splendid  armor  and  accoutrements  of  the  warrior  as  well  as  the 
costly  wardrobes  of  the  kings  and  nobles,  were  most  frequently, 
like. the  persons  of  their  numerous  slaves,  heirlooms,  annexed  to 
the  soil,  partaking  of  its  character,  subject  to  the  legal  principles 
applicable  to  it,  and  in  effect  therefore  a  part  of  the  landed  estate 
of  the  proprietor,  held  by  the  same  feudal  tenure,  under  the 
barthens  of  the  same  incidents  and  services.  There  was  even 
greater  encouragement  given  to  trade  and  industry  among  the 
Saxons  than  under  the  Normans  who  succeeded  them.  It  was  a 
provision  of  the  Saxon  laws,  that  a  merchant  who  had  crossed  the 
sea  three  times  in  his  own  craft,  might  become  a  thane  or  noble. 

Voiu  XI.— 25  (885) 
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Bat  as  late  as  King  Henry  III.,  the  provision  stadionsly  inserted 
in  Magna  Charta,  c.  zzz.,  in  favor  of  foreign  merchants,  while  it 
has  excited  the  admiration  of  Montesquieu  that  the  English  should 
have  inserted  h  provision  on  the  subject  of  foreign  commerce  in 
the  Charter  of  their  national  liberties,  shows,  however,  that  mer* 
chants  did  not  occupy  that  high  place,  nor  commerce  itself  that 
regard,  which  would  place  them  above  the  necessity  of  such  a 
regulation.  Perhaps  no  more  striking  illustration  of  the  slowness 
of  progress  on  this  subject  in  the  accumulations  and  corresponding 
legislation  of  our  forefathers  can  be  found  than  in  the  fact,  that 
though  an  act  of  limitation  (that  statute  of  repose  absolutely  ne- 
cessary to  give  security  to  property  in  every  advanced  state  of 
society)  was  passed  in  England  in  respect  to  real  estate  in  the 
year  1270,  yet  no  limitation  to  personal  actions  was  provided  till 
the  year  1628,  when  the  statute  21  Jac.  1,  c.  10,  was  enacted. 
Even  then  the  exception  of  merchants'  accounts  was  introduced; 
intended  no  doubt  for  the  encouragement  of  honest  and  fair  com- 
merce ;  which  exception  still  stands,  and  has  been  copied  in  our 
American  statutes,  but  which,  with  all  other  exceptions  in  that 
statute,  should  be  swept  away,  leaving  the  general  principle,  that 
the  right  to  sue  should  be  the  sole  criterion  to  determine  the  com- 
mencement and  running  of  the  bar. 

While  all  the  principles  in  regard  to  realty  look  to  the  feudal 
system  as  their  great  fountain  and  source,  it  is  certain  that  in 
those  cases  which  related  to  the  enforcement  of  contracts  and  the 
settlement  of  the  personal  estate  of  decedents,  the  civil  law  was 
considered  as  the  rule  of  action,  as  shedding  at  all  events  that 
light  which  would  alone  guide  the  judicial  mind  in  all  questions 
not  expressly  provided  for  in  the  written  statutes.  In  the  ecclesi- 
astical courts,  presided  over  altogether  by  men  educated  in  the 
schools  of  the  civil  law,  and  very  commonly  too  in  foreign  univer- 
sities,  all  questions  of  guardianship,  marriage,  divorce,  testaments,  i 
legacies,  and  administrations,  were  most  likely  to  arise ;  and  in 
the  strictly  secular  courts,  by  the  earliest  constitutions,  the  Bishop 
sat  in  judgment  with  the  Count  or  Ealderman,  in  the  shire-mote  j 
and  even  in  the  king's  superior  courts.  We  have  standing  evidence 
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of  the  fact  that  the  heoch  and  all  the  inferior  offices  were  filled  by 
the  clergy  in  the  names  of  the  English  terms,  the  dresses  of  the 
judges,  and  the  denomination  of  clerks  given  to  the  scribes  of  the 
court.  Naj,  that  even  the  profession  of  the  law  was  originally 
made  np  of  those,  who  either  at  the  time  or  originally  for  the  most 
part  had  taken  orders,  we  can  see  in  the  common  appellation  given 
to  all  outside  of  the  bar  as  laymen." 

It  is  a  very  remarkable  fact,  that  from  the  reign  of  Claudius  to 
that  of  Honorius  (a  period  of  about  three  hundred  and  sixty  years), 
the  judgment  seats  of  England  had  been  filled  by  some  of  the 
most  eminent  of  those  lawyers  (Papinian,  Paulus,  and  Ulpian), 
whose  opinions  were  afterwards  incorporated  into  the  Justinian 
compilation.  But  all  germs  of  such  jurisprudence  would  have 
perished,  with  every  other  trace  of  civilization,  under  the  rude 
incarsions  of  the  Saxons  and  Danes,  had  not  the  tribunals  of  the 
clergy  afforded  them  shelter  from  the  storm.  1  Phill.  Inter.  Law, 
Pref.  xvi. 

We  must  not  be  surprised,  therefore,  to  find  the  civil  law  taking 
deep  root  in  our  system,  to  be  able  to  trace  its  marked  footsteps  in 
all  those  departments  of  our  jurisprudence  which  are  of  modera 
growth.  Especially  in  that  part  which  may  be  termed  mercantile 
law,  that  part  which  relates  to  the  trade  of  merchandise,  foreign 
or  domestic,  which  includes  the  great  and  still  growing  heads  of 
carriage  by  land  and  water,  agency,  partnership,  negotiable  paper, 
shipping,  insurance,  and  debtor  and  creditor,  we  may  look  for 
abundant  traces  of  the  civil  law.  Look  at  a  well-selected  modern 
law  library.  Look  at  the  shelves,  which  are  filled  with  the  books 
specially  devoted  to  these  topics,  as  compared  with  those  which 
treat  of  lands  and  crimes,  the  two  great  subjects  of  the  ancient 
common  law.  Look  at  the  space  in  books  of  Practice,  Pleading, 
Kiai  Prius,  and  Evidence,  occupied  with  the  consideration  of 
Actions  and  remedies  relating  to  these  topics.  Look  at  the  pro* 
portion  of  cases  in  a  modern  report  book.  Consider  that  all  this 
has  been  the  growth  of  little  more  than  one  century,  while  its 
rivals  date  backwards  upwards  of  eight. 

In  re^d  indeed  to  what  is  strictly  maritime,  modern  legisla- 
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tion  and  modern  judicial  decisions  have  built  a  vast  and  imposing 
superstructure,  upon  what  are  after  all  but  scanty  materials  in  the 
Roman  law. 

The  Romans  never  digested  any  general  code  of  maritime  regu- 
lation, notwithstanding  they  were  pre-eminently  distinguished  for 
the  cultivation,  method,  and  system  which  they  gave  to  their  muni- 
cipal law.  They  seem  to  have  been  content  to  adopt  as  their  own 
the  regulations  of  the  republic  of  Rhodes.  The  genius  of  the 
Roman  government  was  military  and  not  commercial.  Mercantile 
professions  were  despised ;  nothing  was  esteemed  honorable  but 
the  plough  and  the  sword.  They  encouraged  com  merchants  to 
import  provisions  from  Sardinia,  Sicily,  Africa,  and  Spain ;  but 
this  was  necessary  for  the  subsistence  of  the  inhabitants  of  Rome, 
as  the  slaves  of  Italy  (who  were  almost  exclusively  the  cultivators 
of  the  soil)  did  not  afford  a  suflScient  supply  for  the  city.  The  Ro- 
mans prohibited  commerce  to  persons  of  birth,  rank,  and  fortune ; 
and  no  senator  was  allowed  to  own  a  vessel  larger  than  a  boat  suf- 
ficient to  carry  his  own  corn  and  fruits.  Scant,  however,  as  are 
the  titles  of  the  Roman  law  upon  strictly  maritime  heads,  Chan- 
cellor Kent  has  observed  that  they  atone  for  their  brevity  by  their 
excellent  sense  of  practical  wisdom.  They  contain  the  elements 
of  those  very  rules  which  have  received  the  greatest  expansion 
and  improvement  in  the  maritime  codes  of  modern  nations. 
Whatever  came  from  the  pens  of  such  sages  as  Papinian,  Paul, 
Julian,  Labeo,  Ulpian,  and  Scasvola,  carried  with  it  demonstrative 
proofs  of  the  wisdom  of  their  philosophy. 

But  though  it  may  be  true  that  the  materials  in  the  Roman  law 
in  regard  to  those  particular  kinds  of  contracts,  which  form  the 
great  body  of  modern  maritime  law,  and  which  have  been  enume- 
rated above,  are  brief  and  few,  yet  it  is  certainly  not  to  be  lost 
sight  of,  that  the  great  principles  of  the  law  of  contracts,  as  to  the 
capacity  of  the  contracting  parties,  the  act  of  contracting,  the 
construction  of  the  words  of  the  contract,  the  enforcement  of  its 
provisions  and  the  right  and  mode  of  disposition,  occupy  a  large 
space  in  that. law.  It  is  unnecessary  to  remark  how  large  a  part 
of  every  modem  code  of  jurisprudence  is  occupied  with  these 


ON  THE  STUDY  OF  THE  CIVIL  LAW, 


389 


heads,  and  how  well  justified  is  the  observation  attributed  to  Lord 
Holt,  that  the  laws  of  all  nations  were  raised  out  of  the  ruins  of 
the  civil  law,  and  that  the  principles  of  the  English  law  were  bor- 
rowed from  that  system  and  grounded  upon  the  same  reason. 

Lord  Mansfield  undoubtedly  had  a  much  larger  share  than 
any  other  judge  or  jurist  in  introducing  and  naturalizing  civil  law 
rules  and  principles  on  commercial  questions  in  England.  Mr.  - 
Burke  remarked  of  him,  that  his  ideas  went  « to  the  growing  ame- 
lioration of  the  law,  by  making  its  liberality  keep  pace  with  the 
demands  of  justice  and  the  actual  concerns  of  the  world  ;  not  re- 
stricting the  infinitely  diversified  occasions  of  men,  and  the  rules 
of  natural  justice  within  artificial  circumscriptions,  but  conforming 
our  jurisprudence  to  the  growth  of  our  commerce  and  of  our  em- 
pire. This  enlargement  of  our  concerns  he  appears  in  the  year 
1744  almost  to  have  foreseen,  and  he  lived  to  behold  it."  "  With- 
in these  thirty  years,"  says  Mr.  Justice  Bullbr,  in  giving  judg- 
ment in  the  case  of  Lickbarrow  vs.  Maion^  2  T.  B.  63,  the 
commercial  law  of  this  country  has  taken  a  very  difierent  turn 
from  what  it  did  before.  We  find  in  Snee  and  Prescottj  1  Atkyns 
245,  that  Lord  Hardwickb  himself  was  proceeding  with  great 
caution,  not  establishing  any  general  principle,  but  decreeing  on 
all  the  circumstances  put  together.  Before  that  period,  we  find 
that  in  courts  of  law,  all  the  evidence  in  mercantile  cases  was 
thrown  together;  they  were  left  generally  to  a  jury,  and  they 
produced  no  general  principle.  From  that  time,  we  all  know  the 
great  study  has  been  to  find  some  certain  general  principle,  which 
shall  be  known  to  all  mankind,  not  only  to  rule  the  particular 
ease  then  under  consideration,  but  to  serve  as  a  guide  for  the 
future.  Most  of  us  have  heard  these  principles  stated,  reasoned 
upon,  enlarged  and  explained,  till  we  have  been  lost  in  admira- 
tion at  the  strength  and  stretch  of  the  understanding.  I  should 
he  very  sorry  to  find  myself  under  a  necessity  of  difiering  from 
any  case  upon  this  subject  which  has  been  decided  by  Lord  Mans- 
field, who  may  be  truly  said  to  be  the  founder  of  the  commercial 
law  of  this  country." 

^To  all  those  who  are  conversant  with  those  judgments,"  says 
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Mr.  Welsby,  "  it  would  be  superfluous,  and  to  those  who  are  not 
so,  impossible  (at  least  within  such  space  as  we  could  here  afford), 
to  point  out  how  much  of  their  intrinsic  merit  and  of  their  ex- 
tended application  is  attributable  to  Lord  Mansfield's  knowledge 
of  the  civil  law.  This  splendid  monument  of  human  wisdom  was 
to  him  a  well-filled  storehouse  of  reasoning,  from  which  a  ready 
supply  of  principles  and  of  rules  might  always  be  drawn,  to  guide 
him  in  the  decision  of  cases  unprovided  for  by  our  own  jurispru- 
dence. And  it  was  not  only  in  such  cases  as  these  that  he  derived 
advantage  from  it.  There  are  very  few  departments  of  our  own 
law  on  which  some  light  may  not  be  thrown  by  it  in  the  way  of 
analogical  illustration ;  and  with  respect  to  very  many,  as  he  has 
frequently  had  occasion  to  show,  it  is  of  more  direct  application, 
being  in  fact  the  source  from  which  they  have  been  either  partially 
or  entirely  deduced." 

In  like  manner  has  one  of  Lord  Mansfield's  successors.  Lord 
Campbell,  done  eloquent  justice  to  his  high  merits  in  this  point 
of  view.  "  In  the  reign  of  George  IL,  England  had  grown  into 
the  greatest  manufacturing  and  commercial  country  in  the  world, 
while  her  jurisprudence  had  by  no  means  been  expanded  or  de- 
veloped in  the  same  proportion.  The  legislature  had  literally  done 
nothing  to  supply  the  insufficiency  of  feudal  law  to  regulate  tbe 
concerns  of  a  trading  population ;  and  the  common  law  judges 
had,  generally  speaking,  been  too  unenlightened  and  too  timorous 
to  be  of  much  service  in  improving  our  code  by  judicial  decisions. 
Hence  when  questions  necessarily  arose  respecting  the  buying  and 
selling  of  goods,  respecting  the  affreightment  of  ships,  respecting 
marine  insurances,  and  respecting  bills  of  exchange  and  promissory 
notes,  no  one  knew  how  they  were  to  be  determined.  Not  a  trea- 
tise had  been  published  upon  any  of  these  subjects,  and  no  cases 
respecting  them  were  to  be  found  in  our  books  of  reports,  which 
.  swarmed  with  decisions  about  lords  and  villeins,  about  marshalling 
the  champions  upon  the  trial  of  a  writ  of  right  by  battle,  and 
about  the  customs  of  manors,  whereby  an  unchaste  widow  might 
save  the  forfeiture  of  her  dower  by  riding  on  a  black  ram,  and  in 
plain  language  confessing  her  offence.    Lord  Habdwickb  had 
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done  much  to  improve  and  systematize  equity,  bat  proceedings 
were  still  carried  on  in  the  courts  of  common  law  much  in  the  same 
style  as  in  the  days  of  Sir  Robert  Tresilian  and  Sir  William 
Gascoigke.  Mercantile  questions  were  so  ignorantly  treated 
when  they  came  into  Westminster  Hall,  that  they  were  usually 
settled  by  arbitration  among  the  merchants  themselves.  If  an 
action  turning  upon  a  mercantile  question  was  brought  into  a  court 
of  law,  the  judge  submitted  it  to  the  jury,  who  determined  it  ac- 
cording to  their  own  notions  of  what  was  fair,  and  no  general  rule 
was  laid  down,  which  could  afterwards  be  referred  to,  for  the  pur- 
pose of  settling  similar  disputes."  «  He  (Lord  Mansfield)  saw 
the  noble  field  that  lay  before  him,  and  he  resolved  to  reap  the 
rich  harvest  of  glory  which  it  presented  to  him.  Instead  of  pro- 
ceeding by  legislation  and  attempting  to  codify,  he  wisely  thought 
it  more  according  to  the  genius  of  our  institutions  to  introduce  his 
improvements  gradually,  by  way  of  judicial  decision.  As  respected 
commerce,  there  were  no  vicious  rules  to  be  overturned ;  he  had 
only  to  consider  what  was  just,  expedient,  and  sanctioned  by  the 
experience  of  nations  further  advanced  in  the  science  of  jurispru- 
dence. Uis  plan  seems  to  have  been,  to  avail  himself,  as  often  as 
opportunity  admitted,  of  his  ample  stores  of  knowledge,  acquired 
from  his  study  of  the  Roman  civil  law,  and  of  the  juridical  writers 
produced  in  modern  times  by  France,  Germany,  Holland,  and  Italy, 
not  only  in  doing  justice  to  the  parties  litigating  before  him,  but 
in  settling  with  precision  and  upon  sound  principles  a  general  rule, 
afterwards  to  be  quoted  and  recognised  as  governing  all  similar 
cases.  Being  still  in  the  prime  of  life,  with  a  vigorous  constitu- 
tion, he  no  doubt  fondly  hoped  that  he  might  live  to  see  these  de- 
cisions, embracing  the  whole  scope  of  commercial  transactions, 
collected  and  methodized  into  a  system,  which  might  bear  his 
name." 

It  has  seemed  to  the  writer  that  in  no  way  could  he  more  effect- 
nally  recommend  the  study  of  the  civil  law,  than  by  quoting  so 
illustrious  an  example,  and  by  showing,  as  in  the  opinions  which 
have  been  cited,  how  largely  the  principles  and  rules  of  the  Roman 
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law  have  entered  into  modern  decisions  upon  the  diversified  and 
important  topics  of  Commercial  Law. 

So  rich  and  abundant  are  the  sources  of  information,  that  the 
difficulty  lies  in  making  such  a  selection  as  may  bring  the  subject 
within  the  scope  of  an  American  law  student.  It  is  possible, 
however,  to  lay  such  a  foundation  as  that  the  pursuit  may  be  kept 
up  in  the  occasional  interstices  of  professional  life,  and  such  a 
knowledge  attained  as  will  at  all  times  enable  the  student 'to  know 
where  and  how  to  seek  for  knowledge  upon  any  given  point. 

The  Twenty-third  Lecture  of  Kent's  Commentaries  may  be  re- 
commended as  presenting  one  of  the  best,  because  a  simple  and 
condensed  account  of  the  history  and  sources  of  the  Roman  law. 
The  forty -fourth  chapter  of  Gibbon's  Decline  and  Fall  should  then 
be  perused.  It  is  a  masterly  exposition,  within  a  brief  compass, 
as  well  of  the  history  as  of  the  leading  principles  of  the  Roman 
jurisprudence.  He  opens  it  with  the  eloquent  passage :  « The 
vain  titles  of  the  victories  of  Justinian  are  crumbled  into  dust; 
but  the  name  of  the  legislator  is  inscribed  on  a  fair  and  everlasting 
monument.  Under  his  reign  and  by  his  care,  the  civil  jurispru- 
dence was  digested  in  the  immortal  works  of  the  Code,  the  Pan- 
dects, and  the  Institute ;  the  public  reason  of  the  Romans  has  been 
silently  or  studiously  transferred  into  the  domestic  institutions  of 
Europe,  and  the  laws  of  Justinian  still  command  the  respect  or 
obedience  of  independent  nations."  And  after  tracing  its  origin 
and  growth,  its  abuses  and  corruption  in  the  different  periods  of 
the  Republic  and  the  Empire,  the  complication  of  its  forms,  and 
the  expense  and  delay  of  its  proceedings,  he  concludes  with  these 
observations,  equally  just  and  profound  :  «  The  experience  of  an 
abuse,  from  which  our  own  age  and  country  are  not  perfectly  ex- 
empt, may  sometimes  provoke  a  generous  indignation  and  extort 
the  hasty  wish  of  exchanging  our  elaborate  jurisprudence  for  the 
simple  and  summary  decrees  of  a  Turkish  Cadhi.  Our  calmer 
reflection  will  suggest  that  such  forms  and  delays  are  necessary  to 
guard  the  person  and  property  of  the  citizen,  that  the  discretion 
of  the  judge  is  the  first  engine  of  tyranny,  and  that  the  laws  of 
a  free  people  should  foresee  and  determine  every  question  that 
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may  peaceably  arise  in  the  exercise  of  power  and  the  transactions 
of  industry." 

The  EoroB  Juridicce  of  Charles  Butler  may  then  be  read  with 
advantage,  as  throwing  much  light  on  the  general  subject  in  a 
pleasing  and  attractive  style. 

The  Institutes  themselves  should  be  then  the  subject  of  careful 
and  repeated  study.  Wherever  it  is  possible,  they  should  be  read 
in  the  original.  «  This  work  must  ever  be  regarded  as  one  of  the 
most  perfect  specimens  of  didactic  composition  which  the  literature 
of  any  age  or  country  has  produced.  The  style  of  it  is  admirably 
adapted  to  the  purposes  of  an  elementary  treatise.  Perspicuity 
is  its  chief  merit,  but  this  has  not  been  attained  at  the  expense 
either  of  eloquence  or  of  precision ;  indeed,  it  would  be  difficult 
to  find  a  more  happy  medium  between  prolixity  and  obscurity.  The 
Latinity  is,  with  very  few  exceptions,  of  the  purest  kind;  and 
those  passages  are  extremely  rare  in  which  either  the  idiom  or  the 
taste  of  a  bad  school  can  be  detected.*' 

Though  a  late  discovery  has  stripped  Tribonian  of  the  honor  of 
its  authorship,  and  shown  that  in  the  main  it  is  a  servile  copy  of 
the  Elements  of  Gains,  a  prior  writer,  it  rather  adds  to  than  de- 
tracts from  its  real  value,  that  it  belongs  to  a  much  earlier  and 
purer  age  of  the  law  and  the  language  than  that  of  Justinian. 

Perhaps  if  these  works  be  perfectly  well  mastered,  it  is  as  much 
as  can  bq  expected  in  the  early  periods  of  a  course  of  legal  study. 
Afterwards,  the  Manual  of  Macheldy,  of  which  there  is  both  a 
French  and  English  translation,  may  be  read  with  profit.  The 
great  work  of  Domat,  as  it  is  presented  in  Mr.  Strahan*s  transla- 
tion, and  Mr.  Cushing's  American  edition,  may  then  be  recom- 
mended. But  especially  to  the  student,  if  a  proficient  in  German 
or  French,  will  Savigny's  Treatise  on  the  Roman  Law,  as  well  as 
his  history  of  that  law  during  the  Middle  Ages,  be  found  of 
the  greatest  interest  and  use.  No  works  can  be  studied  which  will 
more  tend  to  open  and  enlarge  the  mind  of  the  student  to  some- 
thing like  an  adequate  comprehension  of  the  importance  of  the 
study  of  the  Civil  Law.  G.  S, 
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Circuit  Court  of  the  United  States  for  the  District  of  Iowa. 
January  Term  1863. 

THE  UNITED  STATES  ex  rcL  LEARNED  VS.  THE  MAYOR  AND  COUNCIL 
OF  THE  CITY  OF  BURLINGTON. 

The  Federal  Courts  have  jnrisdlotion  and  power  to  issue  the  writ  of  mandamut  to  a 
municipal  corporation  to  compel  it  to  perform  its  duty,  although  such  duty  is 
created  and  eigoined  by  state  law  alone. 

An  agreement  to  leyy  a  special  tax  cannot  be  implied  from  an  ordinance  making  it 
the  duty  of  the  City  Council  *'  to  proyide  means  to  meet  the  payment"  of  a  de< 
signated  debt  when  the  same  may  become  due. 

A  City  Council  has  no  power  to  leyy  taxes  not  expressly  authorised  by  its  charter 
or  the  law.  Hence,  where  by  the  charter  of  a  city  it  is  proyided  that  no  greater 
tax  than  one  per  centum  shall  be  leyied  for  any  one  year,  and  this  maximum 
rate  is  actually  leyied,  a  mandamus  will  be  reflised  eyen  to  a  judgment-creditor 
to  compel  the  city  to  leyy  a  greater  tax,  or  eyen  to  leyy  a  tpedfie  tax  to  pay  his 
Judgment. 

Miller,  J. — The  plaintifiF  having  recovered  against  the  City  of 
Burlington  a  judgment  in  the  District  Court  of  the  United  States 
for  the  State  of  Iowa,  and  having  issued  execution  which  was 
returned  nulla  bona^  applied  to  that  Court  for  a  writ  of  mandamus^ 
requiring  the  Mayor  and  Aldermen  of  said  city  to  levy  a  special 
tax  for  the  payment  of  said  judgment.  The  cause  being  of  that 
class  which,  by  the  act  creating  this  Court,  is  transferred  into  it, 
the  application  is  now  made  here  for  the  peremptory  writ 

The  defendants,  who  have  been  served  with  notice,  make  answer 
tinder  oath  to  the  information,  and  set  up,  substantially,  the  fol- 
lowing reasons  why  the  writ  should  not  be  granted : 

1st.  That  the  Courts  of  the  Federal  Government  have  no  juris- 
diction to  issue  a  writ  of  mandamus  to  persons  whose  functions 
are  created  by  state  law,  such  officers  being  responsible  alone  to 
state  authority,  so  far  as  this  writ  is  concerned. 

2d.  That  there  is  nothing  in  the  ordinance  or  contract,  by  which 
the  debt  was  created,  which  requires  that  any  specific  tax  shall 
be  levied  for  the  payment  of  this  debt. 

3d.  That  by  the  charter  of  the  city  of  Burlington,  no  greater 
tax  than  one  per  cent,  per  annum  can  be  levied  on  the  taxable 
property  of  the  city,  and  that  the  authorities  have  levied  a  tax  of 
that  amount  for  the  present  year. 
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The  plaintiff  objects,  by  way  of  demurrer,  to  the  sufficiency  of 
the  matters  thus  set  up  in  the  answer,  which  may  be  treated  as 
standing  in  the  place  of  a  return  to  an  alternative  writ. 

1.  If  there  were  any  doubt  as  to  the  power  of  the  Federal 
Courts  to  use  the  writ  of  mandamu»  in  cases  o^  this  character,  the 
question  is  settled  in  favor  of  the  existence  of  that  power  by  the 
case  of  The  CommiMioners  of  Knox  County  vs.  Aspinwall^  24 
Howard  S.  C.  R.  376.    The  first  objection  is  therefore  untenable. 

2.  In  reply  to  the  second  objection  it  is  claimed  by  plaintiff  that 
in  the  ordinance  for  borrowing  the  money,  under  which  the  debt 
was  contracted,  on  which  the  judgment  was  rendered,  there  is  a 
provision  for  levying  a  specific  tax  for  the  payment  of  the  debt  and 
interest. 

The  language  of  the  ordinance  on  this  subject  is  as  follows : — 

<i  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the  City 
Council  of  said  city  to  provide  means  to  meet  the  payment  of  said 
bonds  and  coupons,  when  the  same  may  become  due,  according  to 
the  contract  entered  into  for  said  loan  and  to  pay  the  same.' 

Does  this  language  imply  an  agreement  to  levy  a  special  tax 
separate  from  other  taxes  or  other  resources  of  the  city,  for  the 
payment  of  this  debt  ?  Or  does  it  imply  that  out  of  the  various 
resources  of  the  city,  its  general  annual  tax,  its  wharfage,  its 
licenses,  or  its  power  to  borrow  money,  some  means  will  be  provided 
ly  the  city  authorities  for  that  purpose  ?  The  latter  seems  to  be 
the  more  reasonable  construction  of  the  ordinance. 

The  plaintiff,  however,  urges  that  by  sections  1895,  1896,  1897 
of  the  Code,  Revision  of  1860,  §  8274  et  seq.y  it  is  made  the  duty 
of  the  Mayor  and  Aldermen  of  the  city  to  levy  a  tax  for  the  special 
purpose  of  paying  this  debt,  and  to  see  that  it  is  collected  and  ap- 
propriated to  that  purpose,  and  that  this  duty  should  be  enforced 
bj  mandamus.  These  sections  do  provide  that  in  cases  where  judg- 
ment has  been  recovered  against  a  city  or  any  other  civil  corporation, 
and  no  property  is  found  on  which  to  levy  execution,  that  «  a  tax 
must  be  levied  as  early  as  practicable,  sufficient  to  pay  off  the 
judgment  with  interest  and  costs."  ^ 

*  TheM  mctions  of  the  statute  law  are  as  follows :  ^  ' 

Section  8274  (1896).    « Public  buildings  owned  by  the  state,  or  any  ooimty, 
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The  case  of  The  State  at  the  relation  of  Brachett  vs.  The  County 
Judge  of  Fhyd  County^  5  Iowa  B.  380,  seems  to  intimate  pretty 
strongly  that  in  such  a  case  if  the  tax  was  not  levied,  a  sufficient 
remedy  is  provided  by  section  1897  in  the  personal  responsibility 
of  the  officers  who  should  refuse  to  make  the  levy.  From  the  view 
taken  of  the  present  case  by  the  Court,  it  is  not  necessary  to  decide 
this  point. 

3.  If  it  is  true,  as  claimed  by  defendant^  that  the  Mayor  and 
Aldermen  of  Burlington  have  no  legal  authority  to  levy  any  tax 
on  property  liable  to  taxation,  exceeding  one  per  cent,  per  annum, 
and  that  they  have  levied  a  tax  of  that  amount  for  the  present 
year,  it  is  clear  that  this  Court  cannot  compel  them  to  levy  any 
additional  tax. 

The  only  statutory  provisions  on  that  point,  brought  to  the 
attention  of  the  Court,  or  which  it  has  been  able  to  find,  are  the 
1st  section  of  the  Act  of  February  22d,  1847,  to  amend  the  charter 
of  the  city  of  Burlington,  and  the  1st  section  of  the  Act  of  January 
22d,  1853,  to  amend  said  charter. 

By  the  act  first  mentioned,  it  is  declared  « that  the  amount  of 
tax  to  be  levied  upon  real  and  personal  estate  by  the  Mayor  and 
Aldermen  of  the  city  of  Burlington,  after  the  taking  efiect  of  thi8 
act,  shall  not  exceed  12}  cents  on  every  one  hundred  dollars' 
worth  of  property  to  be  assessed.*'  This  is  one-eighth  of  one  per 
cent. 

The  Act  of  1853  says,  "That  to  defray  the  current  expenses  of 

city,  school  district,  or  other  civil  corporation,  or  any  other  public  property  neces- 
sary and  proper  for  carrying  out  the  general  purpose  of  the  corporation,  are  ex- 
empt from  execution.  The  property  of  a  private  citizen  can  in  no  case  be  levied 
upon  to  pay  the  debt  of  a  civil  corporation." 

Section  8275  (1896).  "  In  case  no  property  is  found  on  which  to  levy,  which  is 
not  exempted  by  the  last  section,  or  if  the  judgment-creditor  elect  not  to  issue 
execution  against  such  corporation,  he  is  entitled  to  the  amount  of  his  judgment 
and  costs  in  the  ordinary  evidences  of  indebtedness  issued  by  that  corporation. 
And  if  the  debtor  corporation  issues  no  scrip  or  evidence  of  debt,  a  tax  must  be  levied  <m 
early  as  possible.^* 

Section  8276  (1897).  "  A  failure  on  the  part  of  officers  of  the  corporation  to 
comply  with  the  requirement  of  the  last  section,  renders  them  personally  liable  fnr 
the  debt." 
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said  city,  the  City  Council  shall  have  power  to  levy  and  collect 
taxes  on  all  the  real  and  personal  property  in  said  city,  not  ex- 
empted by  general  law  from  taxation :  Provided^  That  the  amount 
of  taxes  levied  for  said  purpose  shall  not  in  any  one  year  exceed 
one  dollar  on  each  one  hundred  dollars'  worth  of  property  taxed." 

The  result  of  these  two  sections  considered  alone  would  seem  to 
be  that  except  for  the  purpose  of  defraying  the  current  expenses 
of  the  city,  the  tax  cannot  exceed  one-eighth  of  one  per  cent., 
and  cannot,  for  any  or  all  purposes,  exceed  one  per  cent. 

Do  the  provisions  of  §§  1895, 1896,  and  1897  of  the  Code  repeal 
the  above  sections  of  the  city  charter,  or  do  they  override  them 
when  brought  into  question  together,  or  is  there  any  necessary 
conflict  between  them  ?  There  is  certainly  no  express  repeal,  and 
the  Code  could  not  be  intended  by  implication  to  repeal  the  sec- 
tion last  quoted,  for  it  was  passed  since  the  Code  became  the  law 
of  the  Jand.  The  rule  also  is  well  understood,  that  a  repeal  by 
implication  can  only  arise  when  that  is  the  necessary  inference 
from  the  impossibility  that  both  the  acts,  supposed  to  be  in  con- 
flict, can  stand.  If  either  act  is  to  override  the  other,  or  repeal 
the  other,  certainly  the  later  expression  of  the  legislative  will  must 
stand  in  preference  to  the  former.  But  in  the  present  case,  there 
is  no  such  necessary  conflict.  The  provision  of  the  Code  can  have 
its  effect  by  compelling  the  City  Council  to  levy  the  tax  90  far  as 
it  ha9  power  to  levy  it.  The  provisions  of  the  charter  can  stand  as 
they  were  intended,  as  a  useful  and  just  limitation  of  that  power. 
The  previous  year  to  this  the  City  Council  of  Burlington,  as 
appears  by  the  answer  in  this  case,  only  levied  a  tax  of  one-half 
per  cent. 

Undoubtedly  if  this  was  found  to  be  inadequate  to  meet  the 
current  expenses,  and  to  provide  a  fund  to  meet  the  judgment,  it 
was  the  duty  of  the  council  under  §  1897  of  the  Code,  to  so 
increase  the  tax,  inside  of  one  per  eentj  as  to  raise  that  fund  if  it 
could  be  so  done. 

This  they  aver  they  have  now  done  to  the  full  extent  of  their 
authority,  and  this  Court  will  not  order  them  to  exceed  it. 

That  this  is  a  sound  view  of  the  intention  of  the  framers  of  the 
Code  is  strongly  to  be  inferred,  from  some  of  its  provisions  on  the 
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subject  of  town  and  city  corporations.  Chapter  42  is  devoted 
to  providing  the  manner  in  which  the  citizens  of  a  village 
or  town  may  organize  themselves  into  a  corporation,  and  may 
either  assume  the  privileges  and  responsibilities  of  towns  or  cities 
according  to  the  number  of  the  population.  In  speaking  of  a  towa 
charter  thus  adopted,  it  says,  §  665,  that  it  may  give  powers  to 
establish  by-laws,  ordinances,  &c.,  and  to  levy  and  collect  taxes 
on  all  property  within  the  limits  of  such  corporation  which  by  the 
laws  of  the  State  is  not  for  all  purposes  exempt  from  taxation, 
which  tax  must  not  exceed  one  per  cent,  per  annum  on  the  assessed 
value  thereof,"  and  §  669  says  that  « the  preceding  provisions  are 
applicable  to  a  town  desiring  to  become  organized  as  a  city."  Now 
these  are  the  rery  corporations  mentioned  in  §§1895  to  1897  inclu- 
sive, of  which  it  is  said  that  a  tax  must  be  levied  to  pay  a  judgment 
recovered  against  them.  Was  it  meant  that  they  should  absolutely, 
at  once,  levy  a  tax  sufficient  to  pay  the  debt  without  regard  to  the 
one  per  cent,  limitation  in  the  previous  sections  ?  Or  was  it  meant 
that  they  should  use  such  taxing  power  as  they  had  for  that  pur- 
pose, and  no  more  ?  If  the  former  is  the  sound  construction,  then 
the  limit  upon  the  taxing  power  is  nugatory,  and  it  makes  no  dif- 
ference how  strongly  the  legislature,  or  the  charter  adopted  by 
the  people,  may  forbid  excessive  taxation,  the  authorities  of  the 
city  may,  by  resorting  to  the  power  to  make  contracts,  impose 
upon  the  property-holders  a  tax  unlimited  in  amount  or  duration. 
The  wisdom  of  that  provision  in  the  Code,  and  in  the  charter  of 
the  city  of  Burlington,  has  been  amply  vindicated  by  events  occur- 
ring since  their  enactment,  and  they  should  not  be  lightly  set 
aside. 

As  it  appears  then  to  the  Court,  that  the  city  authorities  have 
already  levied  for  the  present  year,  a  tax  as  large  as  the  law  per- 
mits, no  writ  of  mandamus  can  rightfully  issue  to  compel  them  to 
levy  more. 

The  demurrer  of  plaintiff  being  to  the  whole  answer,  is  overruled, 
and  the  application  for  a  writ  of  mandamus  is  refused. 

The  importance  of  the  questions  dis-  Lin  in  the  foregoing  opinion,  will  more 
eossed  and  decided  by  Mr.  Justice  Mil-    Ailly  appear  when  it  is  considered  tliat 
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theeharters  of  most  of  the  western,  if  not 
eastern  cities,  contain  limitations  on  the 
power  of  taxation  similar  to  those  oon- 
ttined  in  the  charter  of  the  city  of  Bur- 
lington, and  when  it  is  farther  considered 
tbti  many  of  these  oiUes,  in  the  flush 
tad  prosperous  times  preceding  1857, 
oontrscted  heary  debts  by  way  of  sub- 
•eriptions  to  the  stock  of  railway  com- 
penies,  for  internal  improvements,  andi 
for  other  purposes.  Its  practical  im- 
portance, therefore,  as  well  as  the  high 
position  and  ability  of  the  Judge  who 
delirered  the  opinion,  well  justifies  its 
pablication. 

The  ease  is  suggestive  of  a  few  thoughts 
which  we  will  briefly  present.  We  have 
giren  in  a  note  the  sections  of  the  Code 
to  which  the  opinion  refers,  in  order 
thtt  the  reader  might  have  a  clear  view 
of  all  the  statute  law  bearing  on  the 
•nbject, 

I.  The  first  remark  we  make  is,  that 
there  is  nothing  in  the  opinion  which 
farors  the  idea  that  cities  will  be  allowed 
to  erade  the  performance  of  their  le^al 
obligations  to  their  creditors.  If  the  or^ 
ganic  law  of  a  municipal  corporation 
contains  no  limitation  on  the  rate  of  tax- 
ation, there  is  nothing  in  the  judgment 
under  consideration  which  denies  the 
right  of  a  judgment-creditor  to  a  tpteifie 
or  other  tuffieient  tax  immediately  to  pay 
hia  debt  In  the  absence  of  such  limita- 
tion on  the  taxing  power,  then,  if  the 
creditor  has  been  prudent  enough  to  sti- 
pulate for  the  levy  of  a  specific  tax,  it 
cannot  be  doubted  that  his  rights  would, 
if  necessary,  be  enforced  against  the  de- 
\  lintjaent  tribunal  or  debtor  by  mandamus. 
And  where,  as  in  the  principal  case, 
there  is  a  limitation,  it  is  very  plainly 
intimated,  and  doubtless  would  have 
been  so  decided  if  the  case  had  called 
for  it,  that  the  debtor  corporation  would, 
if  necessary  to  pay  the  judgment,  be 
compelled  to  levy  the  maximum  rate 


authorised  by  its  charter.  These  ob- 
servations may  be  extended  to  and  ap- 
plied, mutaiu  mutandiB,  to  counties  and 
other  civil  corporations. 

II.  In  regard  to  the  decision  of  the 
main  point  involved,  no  reason  is  seen 
to  question  its  correctness.  The  credit* 
or  had  not  stipulated  for  the  levy  of  a 
tpeeial  tax  to  pay  his  debt  The  charter 
of  the  city  contained,  at  the  time  the 
debt  was  oreatedi  an  express  provision, 
"the  wisdom  of  which,"  according  to 
Mr.  Justice  Millxx,  "  has  been  amply 
vindicated"  by  experience,  limiting  the 
taxing  power.  The  object  of  this  pro* 
vision  is  obvioua^to  secure  the  citisen 
and  property-owner  against  onerous  and 
excessive  taxation.  The  sections  of  the 
Code  of  Iowa  relied  on  by  the  relator 
were  held  by  the  Court,  and  we  think 
correctly,  not  to  confer  the  right  upon 
the  city  to  levy  taxes  to  an  amount 
greater  than  the  charter-rate.  These 
sections  occur  in  the  general  statutes 
of  the  State  in  the  chapter  on  Execu- 
tions." They  do  not  confer  upon  the 
city  a  dittinet,  nibstantive,  grant  of  (As 
power  of  taxation;  but  can  have  efi'ect  by 
compelling  the  city  to  levy,  tn  aeeordanee. 
frith  itt  charter  and  at  far  as  it  has  the 
power  to  do  so,  a  tax  to  pay  the  debt^ 

The  case  before  the  Court,  then,  was 
one  where  the  charter  of  the  city  prohi- 
bited a  rate  of  taxation  for  any  one  year 
to  "  exceed  one  dollar  on  each  one  hun- 
dred dollars'  worth  of  property  taxed." 
That  amount  the  city  had  actually  levied. 
The  Court  held  that  more  could  not  be 
legally  required  of  it  The  legal  princi- 
ples upon  which  this  portion  of  the  de- 
cision rests  seem  to  the  writer  to  be 
plain.  No  lawyer  will  question  the  cor- 
rectness of  the  proposition  that  neither 
a  city  nor  any  other  civil  body  can 
exercise  the  right  or  power  of  taxa- 
tion unless  such  power  or  right  be  ex- 
pressly conferred  by  the  Legislature. 
Recognising  this  well-known  principle^ 
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it  ifl  said  in  a  rery  recent  case  (12  Iowa 
645),  "  that  no  property  can  lawfully  be 
taxed  until  the  Legislature  authorises  it 
to  be  done,  and  when  the  act  requires  it 
to  be  done  in  a  particular  way,  that  way 
alone  can  be  pursued."  It  follows  that 
if  the  Legislature  has  conferred  no  power 
of  this  kind,  the  city  or  other  political 
body  can  exercise  none.  If  such  power 
is  delegated  to  a  limited  extent,  it  can 
be  exercised  to  that  extent,  but  no  far- 
ther. It  seems,  also,  necessarily  to  fol- 
low, that  the  power  to  create  a  liability 
does  not  per  te  imply  or  carry  with  it  the 
power  to  levy  and  collect  a  tax  to  dis- 
charge such  liability.  The  grant  of  power 
to  levy  and  collect  taxes  must  be  clear, 
distinct,  and  express.  In  the  charter 
of  the  city  of  Burlington  the  same  grant 
which  gave  the  power  contained  also  the 
limitations  upon  the  extent  to  which  it 
might  be  exercised. 

The  precise  question  decided  in  the 
foregoing  case  has  not,  to  the  writer's 
knowledge,  at  least  as  respects  cities, 
been  elsewhere  adjudicated.  It  was 
raised  in  the  case  of  The  Commonwealth 
ex  rel.  Hamilton  vs.  The  Council  of  the 
City  of  Pittsburgh,  84  Pa.  St.  Rep.  496. 
By  the  Act  of  1804,  incorporating  the 
town  of  Pittsburgh,  the  levy  of  a  tax  in 
any  one  year  exceeding  half  a  cent  on 
the  dollar  was  prohibited  except  upon 
certain  conditions,  which  had  not  been 
complied  with.  But  the  Court  held  that 
as  the  special  Act  of  1858,  which  autho- 
rized the  city  to  subscribe  the  stock, 
also  authorized  it  to  borrow  money  and 
to  provide  funds  for  its  payment  by  the 
levy  and  collection  of  such  taxes  as 
might  be  necessary,  that  this  amounted 
to  a  repeal  pro  tanto  of  any  prior  statu- 
tory restrictions  (if  any  there  were)  upon 
the  exercise  of  the  right  of  taxation. 

But  the  principle  involved  in  the  lead- 
ing case  is  everywhere  admitted.  Thus, 
in  the  Elementary  Treatise  on  the  snbject 
the  law  is  thus  stated  and  the  authorities 
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cited : — "  The  power  to  levy  the  tax  is 
a  limited  one,  and  if  the  limits  prescribed 
by  the  law  are  transcended,  the  levy  is 
void."  Blackwell  on  Tax  Titles  190. 
"  The  power  of  taxation  is  the  highest 
attribute  of  sovereignty.  It  cannot  be 
enforced  against  the  citizen  unless  it  is 
clearly  and  distinctly  authorized  by 
law."  Id.  194.  "A  municipal  corpo- 
ration or  other  inferior  organization 
possesses  no  power  to  levy  taxes  not 
expressly  authorised  by  its  act  of  incor- 
poration. Where  they  are  thus  autho- 
rized they  must,  in  the  exercise  of  the 
power,  conform  to  the  principles  and 
requirements  of  the  constitution."  Id. 
196,  197.  "  The  exercise  of  the  power 
to  levy  taxes  by  the  fiscal  agents  or  offi- 
cers of  a  county,  city,  town,  &o.,  is  not 
a  judicial,  but  a  ministerial  act,  and  is 
discretionary  within  the  UmiU  preserM 
by  law."  Id.  196. 

In  the  case  of  Kemper  vs.  McClelland's 
Lessee,  19  Ohio  808 — a  case  in  many  re- 
spects strikingly  like  the  one  under 
review — these  general  principles  were 
applied.  A  law  of  Ohio  provided  that 
taxes  to  be  levied  for  county  purposes 
should  not  exceed  three  mills  on  the 
dollar."  The  commissioners,  notwith- 
standing, imposed  a  tax  of  four  and  c 
W/ mills,  and  the  Court  held  that  the 
levy  and  all  tax  sales  made  to  pay  the 
same  were  unauthorized  and  void. 

III.  Other  questions  might  be  sag* 
gested,  but  cannot  be  discussed  at  this 
time.  Can  the  Legislature,  for  example, 
as  against  an  existing  creditor  by  an 
amendment  to  the  law  reduce  the  limit 
or  abridge  the  power  of  taxation  ? 

Again : — On  the  answer  of  the  City, 
in  the  principal  case,  that  it  had  levied 
a  general  tax  as  large  as  the  law  permit- 
ted, the  Court  denied  a  mandamus  to 
compel  the  levy  of  a  special  tax.  On  the 
general  tax  the  judgment-creditor  would 
have  no  lien.  And  as  officers  of  manici- 
pal  corporations  are  generally  held  not 
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subject  to  garnishment,  the  creditor 
could  acquire  no  lien  on  the  proceeds 
of  such  general  tax.  Suppose  the  City, 
when  the  tax  was  collected,  should  reftiie 
(0  pay  the  judgment-creditor,  could  not 
the  Courts  compel  it  to  do  so  by  manda- 
mu9  or  other  appropriate  remedy  ?  Sup- 
pose the  City  should  act  in  bad  faith  and 
misappropriate  the  tax,  could  not  the 
Courts,  by  injunction  or  otherwise,  pro- 
tect the  creditor  and  compel  the  City  to 
do  right?  But  suppose  the  City,  with- 
out actiog  in  positive  bad  faith,  should 
need  or  appropriate  all  the  general  tax 
in  carrying  on  the  legitimate  functions 
of  the  corporation,  such  as  paying  offi- 
cetg,  repairing  streets,  &o.,  &c.,  can  it 
be  restrained  from  so  doing  by  a  judg- 
ment-creditor ?  Has  a  judgment-credit- 
or, nnder  such  circumstances,  the  right 


to  be  paid  and  to  insist,  if  necessary, 
that  the  officers  of  a  city,  or  at  least  that 
those  who  extend  credit  to  it  afterwards, 
shall  take  the  scrip  or  credit  of  the  city, 
and  in  their  turn  obtain  judgment  and 
payment  ?  Has  a  judgment-creditor  any 
greater  rights  than  a  non-judgment  cre- 
ditor? If  so,  are  judgments  to  be  paid 
in  the  order  of  their  date  ?  These  and 
similar  queries  of  a  like  practical  cha- 
racter may  be  started,  to  many  of  which 
it  would  be  difficult  to  find  answers  in 
oases  already  adjudged.  They  open  to 
an  inviting  field,  on  the  confines  of  which 
even,  we  cannot  enter  at  this  time.  We 
propose  to  give  the  results  of  our  explo- 
rations of  it  on  a  future  occasion,  if  not 
anticipated  by  others.  J.  F.  D. 

Davxmpobt,  Iowa. 


Supreme  Court  of  Maine. 

SUMNER  A.  PATTEN  V8.  ANDREW  WIOOIN. 

Physicians  and  surgeons  who  offer  themselves  to  the  public  as  practitioners,  im- 
pliedly promise  thereby,  that  they  possess  the  requisite  knowledge  and  skill  to 
enable  them  to  treat  such  cases  as  they  undertake  with  reasonable  suocess. 

This  rule  does  not  require  the  possession  of  the  highest,  or  even  the  average,  skill, 
knowledge,  or  experience,  but  only  sueh  as  will  enable  them  to  treat  the  case 
understandingly  and  safely. 

The  law  also  implies  that  in  the  treatment  of  all  cases  which  they  undertake,  they 
will  exercise  reasonable  and  ordinary  care  and  diligence. 

They  are  also  bound  always  to  use  their  best  skill  and  judgment  in  determining 
the  nature  of  the  malady  and  the  best  mode  of  treatment,  and  in  all  respects  to 
do  their  best  to  secure  a  perfect  restoration  of  their  patients  to  health  and 
soundness. 

But  physicians  and  surgeons  do  not  impliedly  warrant  the  recovery  of  their  pa- 
tients, and  are  not  liable  on  account  of  any  failure  in  that  respect,  unless 
through  some  default  of  their  own  duty,  as  already  defined. 

If  the  settled  practice  and  law  of  the  profession  allows  of  but  one  course  of  treat- 
ment in  the  case,  then  any  departure  from  such  course  might  properly  be  re- 
garded as  the  result  of  want  of  knowledge,  skill,  experience,  or  attention. 

If  there  are  different  schools  of  practice,  all  that  any  physician  or  surgeon  under- 
Vol.  XI.— 26 
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takes  is,  that  he  understands,  and  will  faithfully  treat  the  case  according  to,  the 
recognised  law  and  rules  of  Am  particular  school. 

Action,  assumpsit  on  accoant  annexed.  One  portion  of  the  ac- 
count is  for  professional  services  as  a  physician,  in  attendance  on 
defendant's  minor  son. 

The  defence  to  this  portion  of  the  claim  was  malpractice  in  the 
treatment  of  the  patient,  and  such  ignorance,  want  of  skill  and  judg- 
ment on  the  part  of  the  plaintiff  in  managing  professionally  the  case 
under  his  care,  that  the  patient  was  more  injured  than  benefited  by 
his  treatment,  and  that  on  the  whole  case  he  was  not  reasonably  en- 
titled to  recover  anything  for  his  services. 

Evidence  was  introduced  on  both  sides  as  to  such  treatment  and 
management  by  the  plaintiff,  during  the  whole  time  the  patient  was 
under  his  care. 

The  Court  (Judge  Kent)  instructed  the  jury  that  if  the  plaintiff 
had  been  guilty  of  malpractice,  or  neglect,  or  want  of  ordinary  care 
and  skill,  within  the  rules  hereafter  stated,  it  would  be  a  defence  to 
that  part  of  the  claim  which  related  to  the  treatment  of  plaintiffs 
son, — the  Court  instructed  the  jury  as  follows : — 

1.  When  a  man  offers  himself  to  the  public  or  to  patients  as  a 
physician  or  surgeon,  the  law  requires  that  he  be  possessed  of  that 
reasonable  degree  of  learning,  skill,  and  experience  which  is  ordi- 
narily possessed  by  others  of  his  profession  who  are  in  good  standing 
as  to  qualifications,  and  which  reasonably  qualify  him  to  undertake 
the  care  of  patients. 

This  rule  does  not  require  that  he  should  have  the  highest  skill, 
or  largest  experience,  or  most  thorough  education,  equal  to  the 
most  eminent  of  the  profession  in  the  whole  country ;  but  it  does 
require  that  he  should  not,  when  uneducated,  ignorant,  and  unfitted, 
palm  himself  off  as  a  professional  man,  well  qualified,  and  go  on 
blindly  and  recklessly  to  administer  medicines,  or  perform  surgical 
operations.    The  rule  above  stated  is  the  true  one. 

But  a  physician  qualified  within  this  rule  may  be  guilty  of  neg- 
ligence or  malpractice. 

2.  The  law  requires,  and  implies,  as  part  of  the  contract,  that 
when  a  physician  undertakes  professional  charge  of  a  patient, 
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he  will  use  reasonable  and  ordinary  care  and  diligence  in  the  treat- 
ment of  the  case. 

3,  The  law  farther  implies,  that  he  agrees  to  use  his  best  skill 
and  judgment,  at  all  times,  in  deciding  upon  the  nature  of  the  dis- 
ease, and  the  best  mode  of  treatment,  and  the  management  gener- 
ally of  the  patient.  The  essence  of  the  contract  is,  that  he  is  to  do 
his  best — to  yield  to  the  use  and  service  of  his  patient  his  best 
knowledge,  skill,  and  judgment,  with  faithful  attention  by  day  and 
night  as  reasonably  required.  But  there  are  some  things  that  the 
law  does  not  imply  or  require.  He  is  not  responsible  for  want  of 
sQccess  in  his  treatment,  unless  it  is  proved  to  result  from  want  of 
ordinary  care,  or  ordinary  skill  and  judgment.  He  is  not  a  war- 
ranter of  a  cure,  unless  he  makes  a  special  contract  to  that  effect. 
If  he  is  shown  to  possess  the  qualifications  stated  in  the  first  propo- 
sition, to  authorize  and  justify  him  in  offering  his  services  as  a 
physician,  then  if  he  exercises  his  best  skill  and  judgment,  with  care 
and  careful  observation  of  the  case,  he  is  not  responsible  for  an ' 
honest  mistake  of  the  nature  of  the  disease,  or  as  to  the  best  mode 
of  treatment,  when  there  was  reasonable  ground  for  doubt  or  un- 
certainty. 

If  the  case  is  such  that  no  physician  of  ordinary  knowledge  or 
skill  would  doubt  or  hesitate,  and  but  one  course  of  treatment  would 
by  such  professional  men  be  suggested,  then  any  other  course  of 
treatment  might  be  evidence  of  a  want  of  ordinary  knowledge  or 
skill,  or  care  and  attention,  or  exercise  of  his  best  judgment,  and 
a  physician  might  be  held  liable,  however  high  his  former  reputa- 
tion. If  there  are  distinct  and  differing  schools  of  practice,  as 
Allopathic  or  Old  School,  Homoeopathic,  Thompsonian,  Hydro- 
pathic, or  Water  Cure,  and  a  physician  of  one  of  those  schools  is 
called  in,  his  treatment  is  to  be  tested  by  the  general  doctrines  of 
his  school,  and  not  by  those  of  other  schools.  It  is  to  be  presumed 
that  both  parties  so  understand  it.  The  jury  are  not  to  judge  by 
determining  which  school,  in  their  own  view,  is  best.  Apply  these 
rules  to  the  evidence. 

Then,  as  to  medical  and  surgical  treatment  of  the  case, — was 
there,  or  was  there  not,  a  want  of  ordinary  skill  and  judgment, 
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such  as  to  render  the  plaintiflT  liable  within  the  above  rales — such 
evidence  as  satisfies  you  that  he  either  did  not  possess  the  educa- 
tion, judgment,  and  skill  which  authorized  him  to  undertake  the 
case  and  enabled  him  to  treat  it  with  ordinary  skill,  or  that  he  was 
guilty  of  that  neglect  or  carelessness  in  the  treatment  or  investi- 
gation of  the  case  which  showed  that  he  did  not  faithfully  and  hon- 
estly apply  his  skill,  and  knowledge,  and  best  judgment. 

Defendant  requested  the  Court  to  give  the  following  instruc- 
tion : — 

A  physician  who,  upon  request  and  in  consideration  of  being  paid 
for  his  services,  takes  charge  of  the  case  of  a  diseased  person,  war- 
rants that  he  possesses  and  promises  to  exercise  the  knowledge, 
skill,  and  care  requisite  to  enable  him  to  understand  the  nature  of 
his  disease,  and  to  treat  it  properly ,  but  the  degree  of  such  know- 
ledge, skill,  and  care  is  not  that  which  is  possessed  and  exercised  by 
physicians  of  the  highest  knowledge,  skill,  and  care,  but  it  is  that 
possessed  by  physicians  of  ordinary  knowledge,  skill,  and  care. 

The  Judge  declined  to  give  this,  except  as  given  in  former  in- 
structions. 

The  Judge,  in  his  charge,  also  instructed  the  jury,  that  in  cases 
where  authorities  differ,  or  doctors  disagree,"  the  competent  phy- 
sician is  only  bound  to  exercise  his  best  judgment  in  determming 
which  course  is,  on  the  whole,  best. 

Verdict  for  plaintiff  for  the  amount  of  his  bill,  to  which  rulings 
and  refusal  the  defendant  excepted. 

The  case  on  the  exceptions  was  argued  before  the  Law  Court  at 
the  May  Term,  1862,  and  the  rulmgs  of  the  Judge  at  the  trial  were 
sustained,  and  the  exceptions  overraled. 

0.  A.  Everett  and  J.  E.  Rice^  for  plaintiff,  v 

A.  Sanbomj  for  defendant. 


We  pnbUeh  the  foregoing  case  because 
it  coTers  the  entire  ground  of  the  Tory 
interesting  subject  The  history  of  the 
legal  responsibility  of  medical  practi- 
tioners and  surgeons,  for  malpractice,  is 
curious.   Physicians  are  regarded  as  a 


higher  rank  in  the  profession  than  sur- 
geons, and  are  not  allowed  by  the  Eng- 
lish common  law  to  recorer  pay  for  their 
serrices,  or  eren  for  mediomes  fimiished 
by  them;  their  fee  being  regarded  as 
merely  an  honorary  gratuity,  the  sime 
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M  in  the  ease  of  a  couiuiellor  at  law. 
But  surgeons  and  apothecaries  have  al- 
ways been  allowed  to  maintain  actions 
to  recover  compensation  for  their  ser- 
Tices,  the  same  as  the  subordinate  ranks 
of  the  profession  of  the  law.  And  in 
this  country  no  distinction  has  been 
made  between  physicians  and  surgeons. 
Both  are  allowed  to  maintain  actions  for 
their  services,  and  both  are  liable  to  ac- 
tions for  malpractice.  And  in  the  recent 
English  case  of  Attorney-General  vt. 
The  Royal  College  of  Physicians,  7  Jur. 
N.  8.  511,  it  was  held  that  physicians 
ciigbt  recover  for  their  services  on  a 
special  contract. 

These  actions  have  been  not  uncom- 
mon in  the  ease  of  surgeons  for  a  great 
niunber  of  years,  both  in  England  and 
America.  Surgery  is  there  regarded 
zonch  in  the  nature  of  a  mechanical 
trade,  and  a  similar  degree  of  respon- 
<)ibility  is  attached  to  the  practice  of  it. 
It  was  originally  confined  almost  ex- 
clusively to  the  barbers,  in  London 
and  throughout  Great  Britain.  But  the 
great  amount  of  learning  and  skill  re- 
quired in  the  practice  of  surgery  has 
i^ndered  it  a  highly  respectable  and 
liberal  profession  throughout  the  world, 
ranlcing,  in  many  respects,  even  higher 
than  the  practice  of  medicine.  But  the 
laws  of  that  profession  are  far  more 
clearly  defined,  and  the  conpcquences 
of  departure  from  them  much  more  fully 
understood,  than  in  that  of  medicine; 
M  that  actions  are  more  likely  to  be 
brought,  for  such  departures  from  the 
law  of  the  profession,  in  surgery  than 
in  medicine,  since,  being  better  defined, 
they  are  consequently  more  susceptible 
of  proof. 

The  rule  of  law  applicable  to  this 
clats  of  actions  is  commonly  expressed 
in  moeh  the  same  terms  which  we  apply 
to  any  other  pecuniary  responsibility. 
It  is,  that  one  who  allows  himself  to  be 


employed,  in  any  department  of  the  pro- 
fession, impliedly  undertakes  that  he 
possesses  such  degree  of  learning,  ex- 
perience, and  skill  as  renders  it  safe  and 
proper  for  him  to  undertake  that  parti- 
cular business,  and  that  he  will  exercise 
these  faculties  in  a  careful  and  faithful 
manner.  This  is  the  rule  laid  down  in 
the  principal  case,  and  is  sustained  by 
numerous  reported  cases.  Landon  vt, 
Humphrey,  9  Conn.  R.  209;  Howard  vt. 
Grover,  28  Maine  R.  97;  Wood  vs.  Clapp, 
4  Sneed  65.  But  a  rule  of  law  laid 
down  in  such  general  terms  is  not  much 
aid  to  a  jury,  or  much  guide  to  any  one, 
in  determining  such  questions  as  arise 
upon  this  subject. 

1.  It  may  be  assumed  that  there  is 
some  definite  rule,  or  some  well-under- 
stood course,  for  the  management  of 
cases,  both  in  medicine  and  surgery. 
This  rule  is  the  law  of  the  medical  pro- 
fession for  that  case.  There  may  bo 
cases  where  different  rules  obtain  and 
are  sanctioned  by  allowable  authority. 
In  such  cases  there  is  a  discretion  al- 
lowed the  practitioner.  But  every  case 
of  this  kind  must  be  tried  by  the  law  of 
the  medical  profession^  and  this  law  is  the 
law  of  the  case,  and  it  must  be  estab- 
lished by  witnesses  of  skill  and  expe- 
rience in  that  profession.  Black,  C.  J., 
in  McCandless  vs,  McWha,  22  Penn. 
6t.  R.  261,  274. 

2.  When  the  law^  or  lates,  of  the  medi- 
eal  profession  have  been  once  established, 
in  any  particular  case,  to  the  satisfaction 
of  the  triers,  it  will  be  safe  to  affirm, 
that  every  practitioner  who  allows  him- 
self to  be  employed  in  that  particular 
case,  impliedly  assumed  and  promised 
to  his  employer,  that  he  knew  the  ap- 
proved or  allowable  rules  or  laws  of  the 
profession  applicable  to  that  case,  and 
that  he  would  practise  them  with  rea- 
sonable care,  skill,  and  diligence.  It 
is  not  important  whether  these  laws, 
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obtaining  in  the  profession  at  any  giren 
period,  are  wise  or  foolish,  reasonable 
or  unreasonable,  any  more  than  it  is  in 
regard  to  the  law  of  the  land.  If  it  be 
the  law,  it  mtut  be  followed.  And  to 
this  end,  all  that  is  requisite  is  that  it 
be  the  settled,  generally  received,  or  at 
least,  allowable,  practice  of  the  profes- 
sion, at  that  time. 

3.  Questions  often  arise  in  regard  to 
the  extent  of  the  discretion  of  the  prac- 
titioner in  the  treatment  of  cases.  Where 
the  course  of  practice  in  the  profession 
is  uniform  and  entirely  settled,  any  one 
who  departs  from  it  must  do  so  at  his 
peril.  And  if  any  bad  results  follow  in 
consequence  to  the  patient,  the  medical 
man  is  responsible,  not  only  for  all  pe- 
cuniary damages,  but  even  to  criminal 
prosecution  in  certain  cases.  Slater  vs. 
Baker,  2  Wilson  859.  And  it  is  no  ex- 
cuse that  the  practitioner  is  very  skilful 
and  experienced,  and  that  he  departed 
from  the  general  course  of  practice  in 
his  profession,  with  an  honest  expecta- 
tion of  benefiting  his  patient.  In  the 
case  last  cited,  the  defendant  had  been 
for  twenty  years  the  first  surgeon  in  St. 
Bartholomew's  Hospital,  London.  The 
Court  nevertheless  held  him  responsible 
in  damages  for  the  unfortunate  and  un- 
foreseen consequences  to  his  patient, 
saying,  That  if  this  was  the  first  exi>eri- 
ment  of  the  kind,  it  was  rash,  **  and  he 
who  acts  rashly  acts  ignorantly,"  "ani 
although  the  defendant,  in  general,  may 
be  as  skilful  as  any  gentleman  in  Eng- 
land," in  his  profession,  yet,  in  this  par- 
ticular case,  he  acted  ignorantly,  rashly, 
and  unskilfully,  "  contrary  to  the  known 
rule  and  usage  of  surgery."  The  same 
principle  is  maintained  in  Speare  vs. 
Prentice,  8  East  348,  and  in  Lamphier 
V9.  Phips,  8  C.  &  P.  476,  where  Tindal, 
C.  J.  (C.  P.),  gives  a  very  clear  and  sa- 
tisfactory exposition  of  the  duty  of  sur- 
geons and  physicians.    And  a  surgeon, 


or  physician,  may  become  responsible 
for  the  mistake  or  neglect  of  his  appren- 
tice while  acting  on  bis  behalf.  Hci- 
neke  vs.  Hooper,  7  C.  &  P.  81. 

4.  One  who  acts  in  the  capacity  of  snr- 
geon  or  physician,  as  expressed  by  Bat- 
LBY,  B.,  in  Rex  vs.  Long,  4  C.  &  P.  423, 
440,  and  **  has  acted  with  ffross  and  im- 
proper rashness  and  want  of  caution"  tnd 
the  life  of  the  patient  is  thereby  sacri- 
ficed, will  be  liable  to  punishment  crimi- 
nally. There  is  also  a  case  of  con- 
siderable interest.  Commonwealth  r^. 
Thompson,  6  Mass.  R.  184,  where  the 
founder  of  the  Thompsonian  practice, 
consisting  in  the  use  of  vegetable  stimu- 
lants, who  destroyed  the  life  of  one  of 
his  patients  by  the  too  free  use  of  lobelia, 
in  repeated  doses,  was  indicted  for  wil- 
ful murder.  The  accused  was  tried  be- 
fore Chief  Justice  Parsons  and  a  fall 
Court,  and  defended  by  the  late  Mr. 
Justice  Stobt,  then  at  the  bar.  The 
case  presented  the  most  deplorable  ig- 
norance in  the  respondent,  and  a  degree 
of  foolhardy  presumption  and  dogged 
perseverance,  which  certainly  should 
have  exposed  him  to  a  conviction  for 
manslaughter.  But  the  law  was  laid 
down  80  favorably  to  the  right  of  the 
people  to  be  cured,  or  killed,  in  their 
own  way,  that  the  trial  resulted  in  an 
acquittal.  And  the  rule  of  the  English 
law  has  been  laid  down  very  favorably 
to  the  accused  in  such  cases.  In  Rex 
vs.  Martin,  2  Carrington  &  Payne  025, 
in  a  trial  at  the  Old  Bailey,  before 
three  Judges,  it  was  decided,  That  if 
a  person,  bona  fide  and  honestly  exer- 
cising his  best  skill  to  cure  a  patient, 
perform  an  operation,  which  causes 
the  patient's  death,  he  is  not  guilty  of. 
manslaughter,  and  it  makes  no  difl'erence 
whether  such  person  be  a  regular  sur- 
geon or  not ;  nor  whether  he  has  had  a 
regular  medical  education  or  not.  But 
the  rule  in  most  of  the  English  cases 
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apon  this  sabject  is,  that  where  an  igno- 
rant man,  without  anj  necessity,  yolun- 
tarilj  undertakes  delicate  and  difficult 
operations  in  surgery,  and  is  |herein 
guilty  of  gross  ignorance  or  reckless  dis- 
regard of  life,  and  death  ensues,  he  is 
guilty  of  manslaughter.  Rex  vs.  Long, 
4  C.  &  P.  898.  Bex  vs,  Stimpson,  in  note 
to  the  last  case;  where  Mr.  Justice  Bay- 
let  said,  "  If  a  person  not  of  medical 
education,  where  professional  aid  might 
be  obtained,  undertakes  to  administer 
medicine  which  might  hare  a  dangerous 
effect,  and  thereby  occasions  death,  such 
person  is  guilty  of  manslaughter." 

5.  The  cases  in  this  country  where 
tlie  responsibility  of  the  medical  profes- 
sion has  been  brought  in  question,  haye 
been  mostly  ciyil  actions.  And  it  does 
not  seem  that  the  medical  man  is  in  ge- 
neral responsible  for  mere  mistakes  or 
errors  in  judgment.  McLallen  vt.  Adams, 
19  Pick.  333,  where  the  employer  at- 
tempted to  defend  against  the  surgeon's 
action  for  his  bill  of  fees,  and  it  was  held 
that  where  the  wife  of  the  defendant  was 
afflicted  with  a  dangerous  disease,  and 
was  carried  by  him  a  distance  from  home 
sod  left  under  the  care  of  the  plaintiff 
as  sargeon,  and  after  the  lapse  of  some 
weeks  the  plaintiff  performed  an  opera- 
tion for  her  cure,  soon  after  which  she 
died ;  that  the  performance  of  the  ope- 
ration was  within  the  scope  of  the  plain- 
tiff s  authority,  if  in  his  judgment  it  was 
necessary  or  expedient,  and  that  he  was 
not  bound  to  proye  that  it  was  necessary 
under  the  circumstances.  It  has  some- 
times been  considered  that  the  case  of 
Howard  vs.  Grover,  28  Maine  97,  made  the 
Burgeon  responsible  for  the  consequences 
of  an  error  in  judgment  in  amputating  a 
limb  so  far  from  the  body  as  not  to  re- 
moTe  all  of  the  diseased  bone.  But  if 
that  was  intended  to  be  there  decided, 
the  case  is  not  maintainable  either  upon 
principle  or  authority.    But  we  do  un- 


derstand that  case  as  haying  gone 
that  length,  precisely.  It  is  there  ex- 
pressly said  that  the  defendant  is  not 
liable  for  want  of  the  highest  degree  of 
skill,  and  a  distinction  is  adyerted  to 
between  the  degree  of  skill  to  be  expect- 
ed from  country  practitioners  and  those 
who  haye  the  adyantage  of  extensiye 
city  hospital  practice. 

6.  A  professional  man  is  as  much 
bound  to  keep  pace  with  the  adyance  of 
knowledge  in  his  department,  as  he  is 
to  study  its  laws,  originally.  McCand- 
less  vs.  McWha,  22  Penn.  St.  R.  201.  But 
he  is  not  an  insurer  of  the  recoyery  and 
final  perfect  restoration  of  his  patients, 
either  in  medicine  or  surgery.  Since 
the  cure  of  a  broken  limb,  eyen  if  so 
fractured  as  ordinarily  to  result  in  a 
perfect  cure,  is  liable  to  many  contin- 
gencies which  do  not  attend  mere  dead 
mechanism.  McCandless  vs.  McWha, 
supra.  But  in  the  trial  of  an  action  to 
recoyer  the  amount  of  a  dentist's  bill, 
Chief  Justice  Shepley  charged  the  jury, 
"that  if  the  plaintiff  exercised  all  the 
knowledge  and  skill  to  which  the  art 
had  at  the  time  adyauced,  that  would 
be  all  that  would  bo  required  of  him 
but  the  full  bench  regarded  this  as  too 
high  a  standard  of  professional  duty, 
and  ordered  a  new  trial.  Simonds  vs. 
Henry,  89  Maine  155. 

7.  Nor  is  any  man  in  any  profession 
bound'  to  exercise  the  highest  degree 
of  skill  and  science.  The  character  of 
these  attainments  in  different  persons 
in  all  professions  and  pursuits  is  of  al- 
most infinite  yariely  in  amount  and  de- 
gree of  perfectness.  The  extent  of  one's 
practice  yery  soon  makes  the  greatest 
possible  difference  in  the  fees  demanded 
by  him  for  difficult  operations,  and  also 
in  his  skill,  resulting  from  that  dex- 
terity which  can  only  be  acquired  by 
such  enlarged  practice.  So  that  the 
mere  novice,  who  is  known  not  to  haye 
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had  any  ezperienee  in  his  professioD, 
by  no  means  undertakes  for  the  same 
degree  of  skill,  with  the  praetitioner  of 
half  a  century.  So  also  the  country  prac- 
titioner in  a  remote  proTincial  town  can- 
not be  said  to  owe  the  same  degree  of 
skill  to  his  patients  as  he  who  has  had 
the  advantages  of  constant  and  exten- 
sire  city  and  hospital  practice.  The  most 
which  inexperienced  practitioners  owe, 
either  to  themselves  or  their  patients, 
is,  not  to  be  persuaded  to  undertake 
matters  in  their  profession  of  such  diffi- 
culty as  to  be  beyond  their  knowledge 
and  experience.  It  is  perhaps  here  that 
medical  men  are  most  liable  to  fail  in 
the  performance  of  duty.  Wood  vi,  Clapp, 
4  Sneed  65. 

8.  The  case  of  Piper  w.  Menifee,  12 
B.  Monr.  465,  presents  rather  a  curious 
question  in  regard  to  the  responsibility 
of  the  medical  profession.  The  plaintiff 
who  sued  for  his  fees  had,  during  his 
attendance  upon  the  defendant,  also  at- 
tended patients  infected  by  small-pox, 
and  by  the  want  of  proper  care  had 
communicated  the  infection  to  the  de- 
fendant and  his  family,  whereby  the 
plaintiff's  bill  for  attendance  was  greatly 
increased,  for  which  defendant  claimed 
a  deduction.  The  Court  held  that  the 
plaintiff  could  not  recover  for  the  ad- 
ditional services  rendered  necessary  by 
his  own  want  of  proper  care,  and  that 
the  defendant  was  entitled  to  a'  fur- 


ther deduction  from  that  portion  of  the 
bill  which  was  properly  chargeable,  wf- 
fioient  to  reimburse  him  for  all  damages 
which  he  had  sustained  by  bodily  suf- 
fering and  loss  of  time. 

9.  The  law  presumes  that  physinans 
and  surgeons  perform  their  duty  unless 
the  contrary  be  shown,  as  in  other  cases 
where  misconduct  is  charged.  Bellinger 
Of.  Craigue,  81  Barb.  Sup.  Ct.  R.  534. 

It  may  be  of  interest  to  the  profession 
to  know  that  Mr.  Elwell,  of  New  York, 
has  within  the  last  few  years  published  a 
book  upon  this  subject,  which,  as  a  first 
attempt  in  this  department  of  the  hiw, 
is  not  obnoxious  to  criticism,  and  will 
be  found  very  useful  to  those  who  may 
have  occasion  to  prepare  causes  for  trial 
involving  questions  of  this  kind. 

We  have  said  nothing  in  regard 
to  the  degree  of  care  and  diligence  re- 
quired in  the  practice  of  medicine  and 
surgery,  because  it  is  well  understood 
in  the  profession,  and  there  is  no  con- 
flict in  regard  to  the  rule.  It  is  such  as 
a  careful  and  trustworthy  man  would  be 
expected  to  exercise  in  a  case  of  equal 
importance.  Different  eases  require  very 
different  degrees  of  watchfulness  and 
attention.  This  is  required  to  be  in  pro- 
portion to  the  importance  and  difiBculty 
of  the  case.  The  cases  bearing  on  the 
general  question  of  care  and  diligence 
are  collected  and  digested  in  Briggs  r«. 
Taylor,  28  Vt.  K  180.  I.  F.  R. 
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In  the  Court  of  Common  Pleas  of  Philadelphia. 

IN  THB  MATTER  OP  THE  PETITION  OP  WILLIAM  C.  STEVENSON, 
CONTESTING  THE  ELECTION  OP  ALBERT  LAWRENCE,  AS  CLERK  OP 
THB  orphans'  COURT. 

A  stAiQte  directing  a  Conrt  to  bear  and  determine  a  case  **  at  the  next  term,"  does 
not  proliibit  such  Court  from  proceeding  to  determine  it  after  the  expiration  of 
tiie  term,  if  the  words  of  the  statute  are  affirmative  only.  Such  a  statute  is 
merely  directory,  and  negative  words  are  necessary  to  oust  the  jurisdiction  of 
the  Court  when  it  has  once  attached. 

This  was  a  case  of  contested  election  for  the  oflSce\)f  Clerk  of 
the  Orphans'  Court  of  the  County  of  Philadelphia,  and  arose  under 
an  Act  of  July  2d  1839,  sect.  5,  relating  to  the  election  of  pro- 
thonotaries  and  clerks,  which  provided  as  follows : 

"  The  returns  of  the  elections,  under  this  Act,  shall  be  subject  to 
the  inquiry,  determination,  and  judgment  of  the  Court  of  Common 
Pleas  of  the  proper  county,  upon  complaint  in  writing  of  thirty  or 
more  of  the  qualiiSed  electors  of  the  proper  county  of  undue  election 
or  return  of  any  such  officer,  two  of  whom  shall  take  and  subscribe 
an  oath  or  affirmation,  that  the  facts  set  forth  in  such  complaint 
are  true,  to  the  best  of  their  knowledge  and  belief;  and  the  said 
conrt  shall,  in  judging  concerning  such  election,  proceed  upon  the 
merits  thereof,  and  shall  determine,  finally,  concerning  the  same, 
according  to  the  laws  of  this  commonwealth  ;  and  the  prothonotary 
of  the  said  court  shall,  immediately,  certify  to  the  governor,  the 
decree  of  the  said  court  on  such  election,  and  in  whose  favor  such 
contested  election  shall  be  terminated,  and  the  governor  shall  then 
issue  the  commission  to  such  person  in  whose  favor  such  contested 
election  has  determined;  and  the  said  court  shall  hear  and 
determine  such  contested  election,  at  the  next  term  after  the 
election  shall  have  been  held,  and  such  complaint  shall  not  be  valid 
or  regarded  by  the  court,  unless  the  same  shall  have  been  filed  in 
the  protbonotary's  office  within  ten  days  after  the  election ;  and, 
in  case  such  complaint  is  filed  within  the  time  above  mentioned,  it 
shall  be  the  duty  of  the  prothonotary  to  transmit  by  mail,  imme- 
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diately,  to  the  governor,  a  certified  copy  thereof,  and  in  such  case, 
no  commission  shall  be  issued  until  the  court  shall  have  determined 
and  adjudged  on  such  complaint  as  aforesaid.*' 

The  petition  was  filed  November  22d  1861,  and  the  next  term 
of  the  Court  commenced  on  the  first  Monday  of  December  follow- 
ing, and  expired  on  the  2d  of  March  1862.  The  cause  had  been 
on  trial  for  a  considerable  time,  and  it  was  impossible,  owing  to  the 
great  number  of  witnesses,  and  the  intricate  nature  of  the  case, 
to  finish  it  before  March  2d  1862,  when  the  December  term  ex- 
pired. On  March  5th  1862,  motions  were  made  on  behalf  of  the 
respondent :  1st.  That  the  case  be  no  further  proceeded  with. 
2d.  That  the  complaint  be  dismissed,  on  the  ground  that  the  time 
prescribed  by  the  statute  for  hearing  and  disposing  of  the  same 
has  elapsed. 

These  motions  were  argued  the  same  day  by  counsel,  and  an 
oral  opinion  given  by  Thompson,  P.  J.,  that  the  Court  was  bound 
to  go  on,  and  «  finally  decide"  the  case,  and  that  the  motions  be 
refused.  Ludlow,  J.,  was  of  opinion  that  the  power  of  the  Court 
over  the  case  had  ceased  by  limitation  of  law,  and  that  the  petition 
should  be  dismissed.  A  further  difference  of  opinion  arose  as  to 
what  entry  should  be  made  on  the  record,  where  the  Court  was 
equally  divided  in  opinion  upon  a  question  of  jurisdiction.  Subse- 
quently, the  whole  matter  was  re-argued  before  a  full  bench. 

L.  C.  Camdy  and  TT.  L.  Hirsty  for  respondent. — The  Act  di- 
recting the  cause  to  be  determined  at  the  next  term  must  be  held 
to  be  imperative,  and  to  prohibit  any  decision  of  the  case  after  the 
expiration  of  that  term.  The  legislature  has  said  the  complaint 
shall  be  filed  within  a  certain  time,  and  the  case  shall  be  finished 
within  a  certain  time.  After  the  expiration  of  the  term,  the  power 
of  the  Court  over  the  case  ceases,  and  the  complainants  are  out 
of  court.  Carpenter's  Case^  2  Harris  486  ;  Bingham  vs.  Caboty  3 
Dallas  19.  The  law  requires  that  the  case  *<  shall  be  heard  and 
determined  at  the  next  term,"  and  this  is  equivalent  to  saying  that 
it  shall  not  be  heard  after  the  next  term.  Where  the  judges  divide 
on  a  question  of  jurisdiction,  the  case  cannot  go  on. 
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(?.  M,  Cmarroe  and  F.  Carroll  Brewster^  for  complainants. — 
The  Act  of  Assembly  is  merely  directory  as  to  the  time  in  which 
the  case  shall  be  decided.  The  Court  is  not  prohibited  from  hear- 
ing the  cause  after  the  term,  if  it  has  been  commenced  in  proper 
time.  No  negative  words  are  used,  and  such  words  are  necessary 
to  make  a  statute  prohibitory  in  such  a  case  as  this.  A  statute 
directing  a  public  officer  to  do  a  certain  thing  within  a  certain  time 
is  directory  only,  unless  he  is  restrained  from  doing  it  after  that 
time :  Rex  vs.  Sparrow^  2  Str.  1123 ;  Hex  vs.  Loxdale^  1  Burr. 
147 ;  Pond  vs.  Negus^  3  Mass.  230 ;  People  vs.  Allen^  6  Wend. 
486;  People  vs.  Cooky  14  Barb.  290;  Walker  vs.  Chapman,  22 
Ala.  126 ;  Ryan  vs.  Valandighamy  7  Ind.  416 ;  Rex  vs.  Justices 
of  Leicester,  7  B.  &  C.  13.  The  petition  must  be  filed  within  a 
certain  time,  because  the  legislature  has  said  that  if  not  so  filed 
it  shall  «  not  be  valid  or  regarded  by  the  Court."  No  such  words 
are  used  in  reference  to  the  time  in  which  the  case  shall  be  de- 
cided. It  is  simply  to  be  determined  "at  the  next  term.*'  The 
Court  is  asked  to  insert  by  implication  the  words  "and  not  after." 
This  cannot  be  done.  The  legislature  only  meant  the  case  to  be 
beard  and  decided  with  all  convenient  speed.  They  did  not  ex- 
pect the  Court  to  perform  physical  impossibilities :  Covanhovan  vs. 
Hart,  9  Harris  502.  Under  the  certiorari  law  (Purd.  316),  cases 
are  required  to  be  decided  "  at  the  term  to  which  they  are  return- 
able/' yet  it  is  not  an  uncommon  practice  for  the  Court  to  decide 
them  after  the  term.  The  jurisdiction  is  exclusivey  and  the  case 
must  be  decided  by  this  Court  or  not  at  all :  Carpenter  s  Case,  2 
Harris  486.  The  jurisdiction  of  the  Court  having  attached,  it 
cannot  be  divested  by  delay  in  rendering  judgment.  The  construc- 
tion put  upon  the  Act  by  the  respondent,  would  lead  to  the  most 
absurd  results,  viz. :  that  the  case  can  never  be  decided  ;  that  the 
Governor  can  issue  no  commission  ;  and  that  a  large  body  of  voters 
are  to  be  disfranchised.  The  Court  having  been  divided  upon  the 
motion  it  falls,  and  the  proper  entry  on  the  record  should  be 
"  motion  overruled.** 

The  opinion  of  the  Court  was  delivered  by 

Allison,  J. — When  the  case  was  last  before  the  Court  it  was 
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diately,  to  the  governor,  a  certiiSed  copy  thereof,  and/  ^ 
no  commission  shall  be  issued  until  the  court  shall  J>  ^.  r 
and  adjudged  on  such  complaint  as  aforesaid.** 


The  petition  was  filed  November  22d  1861. 
of  the  Court  commenced  on  the  first  Monda*/^  ^  \ 
ing,  and  expired  on  the  2d  of  March  186r^  ^*  '  *  ' 
on  trial  for  a  considerable  time,  and  it  wp;  J?  ^ 
great  number  of  witnesses,  and  the  in*  ;.  ^ 
to  finish  it  before  March  2d  1862,  y.  '  i  }  \  ^ 
pired.    On  March  5th  1862,  motir    '  ' 

respondent:  1st.  That  the  case  *  ,  •  ^  .aenpon 
2d.  That  the  complaint  be  dism'  »     '  upinion  on  a 

prescribed  by  the  statute  for        *  .^ded  by  this  ques- 

has  elapsed.  ,  ^  the  counsel  on  both 

These  motions  were  ar  ,om,  and  to  which  the  at- 

oral  opinion  given  by  Tjf  wed,  was,  what  is  the  true  and 

to  go  on,  and  <*  finally  ction  of  the  act  of  July  2d,  1839, 

refused.    Ludlow,  7  prothonotaries,  &c.,  under  which  law 

over  the  case  had  c  .  Stevenson  was  filed  in  this  Court, 

should  be  dismis'  ,  has  arisen  in  the  cause,  is  as  to  the  true 
what  entry  sho*  ^  of  the  clause  of  the  said  section,  w}iich  says, 
equally  divide  ghall  hear  and  determine  such  contested  election 
quently,  the  ^       after  the  election  shall  have  been  held.''  This, 

L  C  imperative  upon  the  Court,  and  that  if  the  ele^ 

'  '"^^led  shall  not  have  been  determined  before  the  expira- 
toTe^^^^/*'**  "^^^  ^^^^^       ^^"^^     further  jons- 

^  ^^th<f  construction  of  statutes  affirmative  words  enjoining  the 


j^„,jince  of  an  act  by  a  public  officer,  are  generally  regarded  as 


^tory  only;  negative  words  will  make  a  statute  imperative, ana 
\s  tippr^^^nded  affirmative  may,  if  they  are  absolute,  explicit, 


^mptory,  and  show  that  no  discretion  is  intended  to  be  given. 

p^nrria  on  Statutes  715.  If  to  the  clause  under  consideration,  the 
^ofds  CLnd  not  after  had  been  added,  we  would  have  a  perfect  illus- 
tration of  the  principle  stated ;  these  words  of  negation  would  convert 
that  which  in  its  ordinary  signification  is  but  directory  into  a  com- 
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ti"he  Court  all  discretionary  power,  by  the  use 
compulsory.    It  would  require  the 
'  ^  >  *e  the  language  used  was  aflSrmative  only, 

/•N  .  "  interpretation  of  statutes,  to  justify 

''^  ^  '  to  be  imperative;  in  the  terms 

''olute,  explicit,  peremptory. 
'  ^*    '  '        *  ?on  is  clearly  taken  by  the 

^"ted,  when  it  says,  "and 
^  by  the  Court  unless 

.  .uonotary's  oflice  within 

*  .  ^  * '  a  clear  limitation  upon  the 

aiployed  leaves  no  door  open  for 
De  valid  or  regarded  by  the  Court," 
.ogatives  the  power  to  take  action  upon 
ase  of  language  absolute,  explicit,  peremp- 
.aition  precedent  has  been  complied  with, 
of  The  People  vs.  Cookj  14  Barbour  293,  the  prin- 
.ued  thus:  Statutes  directing  a  mode  of  proceeding  of 
^ificers  are  regarded  as  directory,  unless  there  is  something 
(he  statute  which  shows  a  diflferent  intent.    So,  also,  in  People 
vs.  Alien,  6  Wendell  486.    A  statute  which  requires  a  public 
officer  to  perform  an  oflScial  act  regarding  the  rights  and  duties  of 
others,  is  directory  merely,  unless  the  nature  of  the  act  to  be  per- 
formed, or  the  language  used  by  the  Legislature,  show  that  the 
designation  of  the  time  was  intended  as  a  limitation  of  the  power 
of  the  officer. 

Lord  Mansfield,  in  Bex  vs.  Loxdakj  1  Burr.  447,  says :  There 
im  a  known  distinction  between  things  required  to  be  done  by  act 
of  Parliament  and  clauses  merely  directory.  In  Rex  vs.  Sparrow, 
2  Strange  1128,  the  appointment  of  overseers  was  hold  to  be  valid, 
tboagh  made  after  the  time  deaignated  in  the  act.  The  statute  54 
George  III.  prescribed  the  times  for  holding  Courts  of  Quarter  Ses- 
fffODB.  It  was  decided  that  Quarter  Sessions  held  at  other  time?, 
WBre  always  considered  good.  So  also  the  statute  of  43  Elizabeth 
directed  apprentices  to  be  bound  out  till  twenty-four  years  of  age : 
n  t^inding  under  the  statute  till  twenty-one  was  held  to  be  good. 
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upon  a  motion  to  dismiss  the  petition  of  the  contestant  and  that  the 
Court  do  not  proceed  farther  with  the  cause.  Upon  this  motion 
the  Court,  as  then  constituted,  divided  in  opinion,  my  brother  Lud- 
low being  in  favor  of  the  motion,  and  my  brother  Thompson  against 
it;  the  former  holding  that  the  jurisdiction  of  the  Court  over  the 
case  was  at  an  end,  expressing  his  willhigness  to  bear  the  evidence 
in  the  cause,  and  the  latter  being  of  the  opinion  that  it  was  not  out 
of  Court,  but  before  them  for  decision  and  final  determination. 

Upon  this  state  of  facts  the  Court  being  unable  to  proceed,  on 
the  invitation  of  my  brethren  I  have  come  into  this  cause  upon  the 
question  as  formally  stated  to  me,  what  entry  should  be  made  upon 
the  record,  where  the  Court  is  equally  divided  in  opinion  on  a 
question  of  jurisdiction  The  precise  point  raised  by  this  ques- 
tion was,  however,  abandoned  practically  by  the  counsel  on  both 
sides,  and  the  question  considered  by  them,  and  to  which  the  at- 
tention of  the  Court  was  mainly  directed,  was,  what  is  the  true  and 
proper  construction  of  the  fifth  section  of  the  act  of  July  2d,  1839, 
providing  for  the  election  of  prothonotaries,  &c.,  under  which  law 
the  petition  of  William  C.  Stevenson  was  filed  in  this  Court. 

The  difficulty  which  has  arisen  in  the  cause,  is  as  to  the  true 
intent  and  meaning  of  the  clause  of  the  said  section,  w|)ich  sajs, 
"  and  the  Court  shall  hear  and  determine  such  contested  election 
at  the  next  term  after  the  election  shall  have  been  held."  This, 
it  is  contended,  is  imperative  upon  the  Court,  and  that  if  the  elec- 
tion contested  shall  not  have  been  determined  before  the  expira- 
tion of  the  next  term,  the  case  drops  for  want  of  further  juris- 
diction. 

In  the  construction  of  statutes  affirmative  words  enjoining  the 
performance  of  an  act  by  a  public  officer,  are  generally  regarded  as 
directory  only;  negative  words  will  make  a  statute  imperative,  and 
it  is  apprehended  affirmative  may,  if  they  are  absolute,  explicit, 
peremptory,  and  show  that  no  discretion  is  intended  to  be  given. 
Dwarris  on  Statutes  715.  If  to  the  clause  under  consideration,  the 
words  and  not  after  had  been  added,  we  would  have  a  perfect  illus- 
tration of  the  principle  stated ;  these  words  of  negation  would  convert 
that  which  in  its  ordinary  signification  is  but  directory  into  a  com- 
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mand ;  taking  from  the  Court  all  discretionary  power,  by  the  use 
of  language  imperative  and  compulsory.  It  would  require  the 
clearest  possible  case,  ^rhere  the  language  used  was  affirmative  only, 
under  the  well-settled  rules  of  interpretation  of  statutes,  to  justify 
a  Court  in  holding  such  language  to  be  imperative ;  in  the  terms 
of  Dwarris,  just  cited,  it  must  be  absolute,  explicit,  peremptory. 

In  the  act  now  before  us,  the  distinction  is  clearly  taken  by  the 
Legislature ;  no  better  illustration  could  be  cited,  when  it  says,  and 
such  complaint  shall  not  be  valid  or  regarded  by  the  Court  unless 
the  same  shall  have  been  filed  in  the  Prothonotary's  office  within 
ten  days  after  the  election."  Here  is  a  clear  limitation  upon  the 
power  of  the  Court ;  the  language  employed  leaves  no  door  open  for 
question  or  doubt.  "  Shall  not  be  valid  or  regarded  by  the  Court," 
has  but  one  signification ;  negatives  the  power  to  take  action  upon 
the  complaint,  by  the  use  of  language  absolute,  explicit,  peremp* 
tory,  unless  the  condition  precedent  has  been  complied  with. 

In  the  case  of  The  People  vs.  Cookj  14  Barbour  293,  the  prin- 
ciple is  stated  thus :  Statutes  directing  a  mode  of  proceeding  of 
public  officers  are  regarded  as  directory,  unless  there  is  something 
in  the  statute  which  shaws  a  different  intent.  So,  also,  in  People 
vs.  AUen^  6  Wendell  486.  A  statute  which  requires  a  public 
officer  to  perform  an  official  act  regarding  the  rights  and  duties  of 
others,  is  directory  merely,  unless  the  nature  of  the  act  to  be  per- 
formed, or  the  language  used  by  the  Legislature,  show  that  the 
designation  of  the  time  was  intended  as  a  limitation  of  the  power 
of  the  officer. 

Lord  Mansfield,  in  Bex  vs.  Loxdaky  1  Burr.  447,  says :  There 
is  a  known  distinction  between  things  required  to  be  done  by  act 
of  Parliament  and  clauses  merely  directory.  In  Rex  vs.  Sparrow^ 
2  Strange  1128,  the  appointment  of  overseers  was  held  to  be  valid, 
though  made  after  the  time  designated  in  the  act.  The  statute  54 
George  III.  prescribed  the  times  for  holding  Courts  of  Quarter  Ses- 
sions. It  was  decided  that  Quarter  Sessions  held  at  other  time?* 
were  always  considered  good.  So  also  the  statute  of  43  Elizabeth 
directed  apprentices  to  be  bound  aut  till  twenty-four  years  of  age : 
a  binding  under  the  statute  till  twenty-one  was  held  to  be  good. 
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Under  our  election  laws  the  ruling  has  been  frequent  and  uniform 
in  this  and  other  courts,  that  numerous  requirements  of  the  law, 
enjoining  upon  election  officers  the  performance  of  specific  acts, 
when  not  coupled  with  a  question  of  fraud,  were  regarded  as 
directory  merely ;  and  not  to  vitiate  the  election  when  omitted  to 
be  done ;  nor  the  act  itself,  when  imperfectly  performed,  or  per- 
formed out  of  time.  The  4th  section  of  our  Habeas  Corpus  Act 
provides,  that  if  any  person  committed  for  treason  or  felony,  shall 
not  be  indicted  and  tried  in  the  next  term  after  such  commitment, 
it  shall  be  lawfiil  for  the  Judges  or  Justices,  and  they  are  thereby 
required,  to  set  at  liberty  such  persons  on  bail.  The  language  here 
used  is  imperative,  "and  they  are  hereby  required."  Yet  it  was 
held  in  Commonwealth  vs.  The  Jailer^  ^c,  7  Watts  366,  that  a  per- 
son laboring  under  an  infectious  disease  is  not  entitled  of  right 
under  this  section  to  be  tried  at  the  next  term.  Other  exceptions 
are  recognised  in  16  Serg.  &  R.  305,  2  Wharton  501,  and  1 
Dallas  9. 

The  ninth  section  of  the  same  act  imposes  upon  any  Judge  or 
Justice,  who,  on  application,  shall  refuse  or  neglect  to  award  a 
writ  of  habeas  corpus,  a  penalty  of  three  hundred  pounds.  The 
Supreme  Court  in  JSx  parte  Laurence^  5  Binney  304,  and  in  the 
more  recent  case  of  Pa$$more  WilliamBon^  2  Casey  9,  construed 
this  section  to  mean,  that  Judges  were  not  bound  on  every  com- 
plaint of  illegal  restraint  of  liberty  to  allow  the  writ.  These  last 
two  instances  of  the  construction  which  has  been  given  to  statutes, 
are  strongly  in  point ;  for  they  are  statutes  in  favor  of  the  liberty 
of  the  citizen ;  in  one,  the  language  is  that  of  command,  and  in  the 
other,  a  penalty  is  imposed  for  a  refusal  to  obey  the  requirements 
of  the  law. 

Upon  the  argument,  our  own  statutes  relating  to  the  writs  of  quo 
warranto  and  certiorari  were  cited  in  support  of  the  view  taken 
by  the  contestant :  the  same  language  in  substance  is  used,  as  in 
the  act  under  consideration.  "  Shall  be  heard  and  decided  at  the 
term  to  which  it  is  returnable."  "  And  the  Court  shall  at  the  term, 
to  which  the  proceedings  of  the  justices  of  the  peace  are  returnable 
in  pursuance  of  writs  of  certiorari^  determine  and  decide  thereon." 
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The  practical  construction  given  to  these  acts  by  this  and  other 
Courts,  has  not  limited  the  power  of  the  Court  to  the  term  to  Tiv'hich 
these  writs  were  made  returnable.  It  is,  however,  but  due  to  the 
cause  to  say  that  no  reported  case  was  cited  in  which  the  point  had 
been  considered  and  decided.  These  authorities,  to  my  mind,  settle 
clearly  the  point  that  the  language  employed  in  the  Act  of  July 
2d,  1839,  requiring  the  cause  to  be  decided  at  the  next  term,  is 
but  directory,  and  ought  to  be  so  regarded,  unless  there  be  some- 
thing in  the  statute  which  shows  a  different  intent,  and  which  would 
therefore  require  us  to  give  to  it  a  different  construction.  The  first 
element  to  be  extracted  from  this  or  any  other  statute  in  our  search 
after  its  true  signification,  is  to  ascertain,  if  we  can,  its  spirit  and 
intent.  The  object  to  be  at  attained  was  to  enable  the  Court  of 
Common  Pleas  to  inquire,  determine,  and  judge  of  an  undue  elec- 
tion or  return,  upon  the  complaint  of  thirty  or  more  qualified 
electors.  The  Court  are  enjoined  in  judging  concerning  said  elec- 
tion to  proceed  upon  the  merits^  and  to  determine  finally  concerning 
the  same,  according  to  the  laws  of  this  Commonwealth ;  then  follows 
the  clause  upon  which  the  Court  differed  in  opinion,  and  the  said 
Court  shall  hear  and  deternHue  such  contested  election  at  the  next 
term  after  the  election  shall  have  been  held." 

The  design  of  the  law  was  to  secure  an  investigation  of  a  matter 
in  which  citizens  generally  and  the  candidate  claiming  title  to  the 
office  by  election,  were  deeply  interested ;  questions  are  involved 
in  such  an  issue,  of  the  gravest '  importance,  affecting  alike  the 
highest  principles  of  honesty  and  fair  dealing  between  man  and  man, 
and  the  purity  of  the  ballot  box,  and  the  vindication  of  the  elective 
right  of  the  citizens  of  the  Commonwealth ;  to  guard  those  rights, 
each  of  them  sacred,  and  worthy  of  legislative  protection,  the  Court 
are  enjoined  to  investigate  the  merits  of  the  case  and  finally  deter- 
mine the  same  according  to  law ;  this  I  hold  is  the  material  intent 
of  the  Legislature ;  but  inasmuch  as  they  directed  that  a  commis- 
sion should  not  issue  upon  a  contest  being  certified  to  the  Governor, 
until  the  Court  shall  have  determined  and  adjudged  on  the  com- 
plaint filed,  they  directed  the  Court  to  hear  and  determine  the 
same  at  the  next  term ;  but  suppose,  as  in  this  case,  the  Court,  for 
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good  and  sufficient  reasons,  do  not,  or  cannot  hear  and  determine 
the  complaint  within  the  time  designated,  What  then  ?  Is  the  law, 
as  to  the  case  already  in  progress  before  the  proper  triban^,  to  be 
regarded  as  a  dead  letter  7  Are  the  citizens  and  contestant  alike 
to  be  turned  away,  and  told  that  the  stroke  of  the  clock  has  par- 
alyzed the  arm  of  the  Oonrt,  and  that  they  must  go  without  remedy 
for  an  alleged  violation  of  public  and  private  right,  because  that 
which  was  not  of  the  essence  of  the  thing  to  be  done,  has  not  been 
complied  with  by  the  officer  of  the  law,  either  with  or  without 
cause  ?  I  think  not :  I  can  gather  no  such  meaning  from  the  act, 
and  can  regard  the  command  as  to  time,  only  in  the  light  of  an  m- 
junction  to  the  Judges  to  speed  the  cause,  and  at  the  next  term,  if 
possible,  fulfil  the  material  requirements  of  the  law,  by  finally  de- 
termining the  case  upon  its  merits. 

Any  other  view  it  seems  to  me  reverses  the  natural  order  of 
things ;  prefers  the  unimportant  to  the  material ;  gives  to  the  minw 
consideration,  namely,  the  time  within  which  a  decision  is  to  be 
rendered,  precedence  of  the  more  substantial  and  weighty  matters 
of  the  law  under  consider^ion ;  for  certainly  it  is  far  more  essential 
that  the  Court  shall  decide  the  main  question,  than  to  allow  it  to 
fall  dead  before  the  Judges,  who  were  enjoined  to  decide  it  finally 
and  upon  its  merits,  by  language  quite  as  explicit  as  that  used  to 
indicate  the  time  within  which  it  ought  to  be  determined. 

OarpeTUer's  Case  seems  to  have  been  relied  on  in  support  of  a 
contrary  view,  but  that  case  decides  nothing  more  than  that  the 
Supreme  Court  had  no  revisatory  power  by  certiorari  of  proceed- 
ings under  the  Act  of  July  2d,  1839,  and  that  the  decision  of  the 
Common  Pleas  was  final — all  that  Judge  Gibson  says  in  that  esse 
is  by  way  of  argument  in  support  of  this  proposition,  and  in  mj 
opinion  does  not  apply  to  the  question  now  before  this  Court ;  nor 
does  the  point  appear  to  have  been  even  incidentally  raised  in  the 
Court  above ;  unless  the  mere  citation  of  the  words  of  the  law  by 
the  Chief  Justice  in  support  of  a  totally  diiferent  principle,  are  ca- 
pable of  such  construction  and  application,  which  I  think  they 
are  not. 

I  am  for  the  reason  stated  of  the  opinion  that  the  case  of  the 
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contestant  is  still  in  Goart  for  detennination  and  final  judgment  on 
the  merits. 

Upon  the  question  as  to  the  proper  entry  to  be  made  on  the 
record,  where  the  Court  is  equally  divided  on  the  question  of  juris- 
diction, I  do  not  deem  it  necessary  to  say  more  than  that  the  case 
of  Bingham  vs.  Cabot^  3  Dallas  19,  cited  upon  the  argument  by 
the  counsel  for  the  respondent,  is  to  be  regarded  only  as  if  a  motion 
for  a  venire  de  novo  had  been  made,  which  motion  fell  because  the 
Court  were  equally  divided  upon  the  question  as  to  whether  the 
Court  below  had  jurisdiction  of  the  original  cause  of  action. 

Ludlow,  J.,  dissented. 

The  case  was  subsequently  determined  in  favor  of  the  contestant. 


L  The  foregoing  cm  has  neTtr  been 
reported,  and  as  it  emlKMlies  the  judg- 
ment of  a  court  haring  exclusWe  juris- 
diction of  the  matter  in  controTersy,  it 
ia  weU  worthy  of  preservation.  It  is 
aUo,  we  believe,  the  onlj  case  in  Penn- 
^Wania  where  the  clause  of  the  Act  of 
2d  Julj  1889,  directing  certain  contested 
elections  to  be  decided  at  the  next  term 
after  they  are  commenced,  has  receiyed 
a  judicial  construction.  In  Carpenter's 
Case,  2  Harris  486,  the  Supreme  Court 
of  Pennsylvania,  in  an  opinion  deliyered 
by  Chief  Justice  Qissox,  decided  that 
the  detennination  of  tbe  Common  Pleas 
as  to  the  election  of  a  prothonotary  or 
clerk,  was,  by  virtue  of  the  fifth  section 
of  the  Act  of  2d  July  1889,  final,  and 
Quashed  a  writ  of  certiorari  which  had 
issued  to  remove  the  proceedings  in 
such  a  case.  Carpenter's  Case  has 
sever  been  overruled,  though  a  minority 
of  the  judges  have  since  contended  for 
the  power  to  issue  a  certiorari  for  the 
purpose  of  examining  the  regularity  of 
the  proceedings  of  the  court  below,  but 
aot  to  rejudge  the  merits.  Scheets*s 
Case,  cited  in  note  to  Br.  Purd.  681,  ed. 
1858;  and  the  still  later  case  of  the  cer- 
tiorari to  Luzerne  Co.  in  the  matter  of 
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the  OQBtested  election  of  S.  B.  CoUings, 
determined  in  Maroh,  1862. 

11.  The  rule  of  interpretation  enun- 
ciated by  the  Common  Pleas  in  this  oaae, 
is  of  importance,  beyond  the  point  de- 
cided in  the  particular  cause.  The 
opinion  of  the  Court  defines  clearly  the 
rules  governing  the  construction  of  stat- 
utes, and  establishes,  we  think,  with 
much  ability,  the  true  difitinetion  be- 
tween those  provisions  in  a  statute,  as 
te  time,  which  are  merely  direoteiy,  and 
those  which  are  pvebibitory.  Whei« 
acts  are  directed  to  be  done  by  pubUe 
officera,  and  espeoially  where  acts,  re^ 
garding  the  righta  of  the  public  or  of 
private  suitors,  are  direoled  te  be  done 
by  judicial  officers,  at  a  eertain  tune, 
the  acts  may  be  done  afterwards,  even 
where  a  penalty  is  provided  for  their 
omission  at  the  proper  time.  And  the 
cases,  generally,  have  been  determined 
on  the  very  proper  ground  thai  it  is 
mjttst  to  deprive  the  publio  or  private 
suitors  of  rights  which  they  havse  not 
ftHrfeited  by  any  neglect  of  their  own. 
Thus  in  the  case  of  Rex  tv.  Sparrow,  2 
Strange  1128,  the  justices  had  been 
guilty  of  a  neglect  in  not  appointing 
overseers  of  the  poor  within  due  time. 
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and  a  mandamus  was  issued  by  the 
King's  Bench  to  compel  them  to  appoint 
them  afterwards  Jot  the  Make  of  the  poor. 
And  Lord  Maxbfikld,  in  Rex  ve.  Lox- 
dale,  1  Burr.  446,  said :  "  the  poor  eotdd 
not  have  had  a  tpeeifie  remedy  in  that  case, 
unless  the  justices  might  appoint  after 
the  precise  time,*'  and  that  the  act  of  43 
Eliz.  "did  not  mean  that  the  poor  should 
lose  the  equity  and  benefit  of  the  aet^  if  the 
justices  did  not  appoint  within  that 
time."  The  principle  of  the  decision  in 
Steyenson  vs.  Lawrence  is  the  same. 
The  public,  who  are  mainly  interested 
in  preyenting  and  oyertuming  frauds  at 
elections,  are  not  to  lose  their  statutory 
right  to  a  judicial  inyestigation  in  cases 
of  contested  elections,  where  they  haye 
been  guilty  of  no  laches.  The  public 
can  haye  no  control  oyer  the  time  which 
may  be  necessary  for  a  proper  hearing 
and  determination  of  a  cause  by  the  ju- 
diciary, which  time  may,  and,  indeed, 
must  yary  greatly,  according  to  the  cir- 
cumstances of  each  particular  ease,  and 
the  pressure  of  business  before  the 
Court.  Where,  howeyer,  an  act  is  to  be 
done  by  the  public,  or  by  any  number 
of  citixens  on  behalf  of  the  public,  within 
a  certain  time,  the  same  reason  does  not 
exist  for  holding  the  command  of  the 
statute  to  be  but  directory,  as  In  the 
other  case,  because  it  may  be  entirely 
within  the  power  of  the  parties  to  per- 
form the  specified  act  within  the  time 
designated,  and  consequently,  if  they 
do  not,  they  are  guilty  of  laches. 

III.  The  recent  case  of  Horton  &  Heil 
vs.  Miller,  2  Wright  270,  might  seem  at 
first  glance  to  conflict  with  the  foregoing 
decision  in  Steyenson  vs.  Lawrence,  but 
an  examination  of  the  case  will  show 
that  it  is  entirely  reconcilable  with  it, 
and  seryes  to  illustrate  the  distinction 


taken  between  acts  to  be  done  by  » 
court,  and  acts  to  be  done  by  a  party. 
The  syllabus  states  broadly  that  *'a 
court  term  is  a  definite  and  fixed  tero 
prescribed  by  law  for  the  administration 
of  judicial  duties,  within  which  the 
business  of  the  term  should  be  trans- 
acted.  Terms  may  be  extended  to  a 
period  of  time  outside  of  their  proper 
limits  by  a4jottmment,  but  the  fixed  tern 
is  not  thereby  enlarged."    The  facts  of 
the  case  were  these.   The  plaintiff  de- 
clared on  an  insolyent  bond,  executed 
by  defendants,  dated  June  21st  1858,  in 
the  penal  sum  of  $860,  upon  condition 
that  Horton,  one  of  the  defendants, 
should  appear    at  the  next  term  of  the 
Court  of  Common  Pleas  of  Schuylkill 
county,"  and  then  and  there  present 
his  petition  for  the  benefit  of  the  insol- 
yent laws,  &o.   The  next  term  was  Sep- 
tember Term,  1868,  which  commenced 
September  6th,  and  by  law  was  to  con- 
tinue four  weeks.    The  defendant,  Hor- 
ton, did  not  appear  within  that  time,  or 
present  any  petition  for  the  benefit  of 
the  insolyent  laws.    The  term  was  ad- 
journed to  December  2d,  1868.    On  Ko- 
yember  25th,  1868,  suit  was  brought  on 
the  bond,  and  the  Court  decided  thst 
nothing  haying  been  done  within  the 
time  specified  in  the  bond  (which  was 
held  to  be  the  four  weeks  fixed  by  law 
for  the  duration  of  the  term),  the  con- 
dition was  held  to  haye  been  broken, 
and  the  plaintiffs'  ease  was  sustained. 
The  act  of  omission,  howeyer,  was  an 
act  to  be  done  by  a  party,  the  defendant, 
and  of  course  the  direction  as  to  time 
was  held  to  be  imperatiye.    This  case, 
therefore,  does  not  in  the  least  impeach 
the  doctrine  of  Steyenson  vs,  Lawrence. 

H. 
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United  States  District  Courty  Eastern  District  of  Missouri. — Spe- 
cial Term,  September,  1862. 

UNITED  STATES  VS.  ONE  HUNDRED  AND   TWENTY-NINE  PACKAQES, 
W.  H.  PR0BA6C0,  CLAIMANT. 

The  Aet  of  Congrefls  of  July  18th  1862,  is  not  a  ptntU  but  a  reventu  itatute,  and 
is  to  bo  construed  liberally,  so  as  to  accomplish  its  proposed  object. 

Where  a  party  for  fraudulent  purposes  mixes  up  goods  prohibited  by  a  reyenue 
act  with  those  not  prohibited,  the  whole  will  be  forfeited. 

A  citizen  may  be  forbidden  by  a  municipal  law  to  do  what  would  be  lawAil  for  a 
neutral  to  do  on  the  high  seas. 

A  sale  of  contraband  property  to  a  belligerent  in  a  neutral  territory  is  a  yiolatlon 
of  neutrality,  and,  d  fortiori^  such  sale  in  one  belligerent  country  by  a  citizen  or 
domiciled  person  thereof,  is  a  breach  of  allegiance. 

Hence  the  Act  of  July  13th  18CI,  prohibits  eveiy  act  done  towards  the  execution 
of  a  design  Co  carry  on,  without  a  "perxnii,"  commercial  intercourse  between  the 
interdicted  and  other  states,  and  it  is  violated  not  only  when  a  vessel  has  actually 
sailed  with  the  goods  on  board,  but  the  moment  the  goods  are  started,  even  on 
land,  towards  the  forbidden  destination.  The  application  for  a  permit"  is  evi- 
dence of  the  intention  to  proceed,  and  the  use  of  fraudulent  invoices  to  procure 
the  "  permit,"  shows  the  intention  to  be  fraudulent.  The  shipment  of  goods 
under  color  of  that  permit,  is  a  step  taken  in  execution  of  that  flraudulent  intent 
— is  an  overt  act.  Such  goods  are  proceeding  to"  the  interdicted  port  within 
the  meaning  of  the  Act  of  July  18th  1861,  and  the  shipper,  under  the  Act  of 
May  20th  1862,  is  guilty  of  an    attempt"  to  transport  them  in  violation  of  law. 

The  condition  of  peace  or  war,  public  or  civil,  in  a  legal  sense,  must  be  determined 
by  the  political  department  of  the  Government,  and  the  Courts  are  bound  by 
that  decision. 

By  the  Act  of  July  18th  1861,  the  prohibition  of  commercial  intercourse  is  to  be 
in  force  "so  long  as  such  condition  of  hostility  shall  continue.'*  The  same 
power  which  determines  the  existence  of  war  or  insurrection,  must  also  decide 
when  **  the  condition  of  hostility"  oeases.  In  a  legal  sense  the  state  of  war  or 
peace  is  not  a  question  in  pait  for  Courts  to  determine.  It  is  a  legal  fact  ascer- 
tainable only  firom  the  decision  of  the  political  department. 

Hence,  when  the  President  has  proclaimed  a  State  to  be  in  insurrection,  the  Courts 
must  hold  that  this  condition  continues  until  he  decides  to  the  contrary. 

The  same  rules  apply  as  to  the  exoeptions  from  the  interdict,  of  such  parts  of  the 
insurrectionary  States  as  may  maintain  a  loyal  adhesion  to  the  Union  and  the 
Constitution,  or  may  be  from  time  to  time  occupied  and  controlled  by  forces  of 
the  United  States  engaged  in  the  dispersion  of  said  insurgents."  Such  exoep- 
tions, and  the  legal  status  of  such  parts  of  the  said  States,  are  to  be  determined 
by  the  President 
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Libel  of  information  under  the  Act  of  Congress,  July  13th,  1861. 
TF.  TF.  Edwards  and  C.  S.  Hayden,  for  the  United  States. 
J.  K.  Knight^  for  claimant. 

The  case  is  fully  stated  in  the  opinion  by 

Treat,  J. — The  facts  submitted  in  this  ease  are  substantially  these: 

The  claimant  proposing  to  make  a  shipment  of  merchandise  to 
Memphis  in  the  State  of  Tennessee,  applied  to  the  surveyor  of  the 
port  of  St.  Louis  for  a  permit^  under  the  regulations  of  the  Secre- 
tary of  the  Treasury  pursuant  to  the  Act  of  July  13th  1861. 

He  represented  that  the  proposed  shipment  contained,  among  other 
things,  100  barrels  of  cement.  A  "  permit"  having  been  granted 
for  the  specified  goods,  the  claimant  sent  on  board  of  a  steamer, 
bound  for  Memphis,  said  100  barrels  and  the  129  packages  now  in 
litigation.  The  surveyor  caused  said  shipment  to  be  examined 
after  it  was  on  board  of  said  steamer  and  whilst  she  still  lay  at  the 
wharf  here,  and  detected,  that  instead  of  100  barrels  of  cement, 
there  were  100  barrels  of  whiskey  packed  in  cement  for  the  purpose 
of  concealing  the  same.  Thereupon  the  whole  shipment  was  seised. 

The  agreement  of  facts  as  filed,  states  that  Memphis,  the  port  of 
destination,  is  not  now  "  in  a  condition  of  hostilities"  against  the 
United  States,  and  that  it  is  "  occupied  and  controlled  by  forces  of 
the  United  States,  engaged  in  the  dispersion  of  the  insurgents." 

The  claimant  does  not  interpose  a  claim  for  the  100  barrels  of 
cement  and  the  whiskey  packed  therein;  but  solely  for  the  129 
packages  which  contain  no  prohibited  goods. 

The  first  proposition  urged  by  his  proctor,  is,  that  the  statute  of 
July  18th  1861,  is  a  penal  statute  in  derogation  of  common  righti 
and  consequently  it  is  to  be  strictly  construed. 

Common  right,  it  must  be  observed,  requires  the  bonds  of  society 
to  be  preserved  so  as  to  prevent  anarchy,  and  the  consequent 
destruction  of  all  saf^uards  for  persons  and  property.  Efory 
member  of  society  is  directly  interested  in  its  preservation.  Gov- 
ernments are  instituted  for  the  common  good ;  and  when  a  blow  is 
aimed  thereat,  every  citizen's  rights  are  assailed.  Measures  adopted 


UNITED  8TATE8  vs.  129  PACKAOES. 


421 


for  the  common  safety  are  therefore,  generally  construed  liberally, 
or  80  as  to  effect  the  proposed  object. 

The  theory  upon  which  that  rale  depends  was  fully  considered  in 
this  Court  in  the  cases  of  The  United  States  vs.  The  Steamboat 
Hanntbaly  Same  vs.  Champion,  &c.,  decided  at  the  Norember  term, 
1861. 

The  statute  of  July  13th  1861,  being  a  revenue  statute,  is  to  be 
construed  according  to  the  rules  governing  such  Acts,  and  not  as  a 
mere  penal  enactment.  In  the  case  of  Taylor  ys.  The  United  States, 
3  How.  210,  the  Supreme  Court  of  the  United  States  held:  <'In 
one  sense  every  law  imposing  a  penalty  or  forfeiture  may  be  deemed 
a  penal  law ;  in  another  sense  such  laws  are  often  deemed,  and  truly 
deserve  to  be  called,  remedial.  The  Judge  was,  therefore,  strictly 
accurate  when  he  stated  (in  the  Court  below)  that '  it  must  not  be 
nnderstood  that  every  law  which  imposes  a  penalty  is  therefore, 
legally  speaking,  a  penal  law — that  is,  a  law  which  is  to  be  construed 
with  great  strictness  in  favor  of  the  defendant.  Laws  enacted  for 
the  prevention  of  fraud,  for  the  suppression  of  a  public  wrong, 
or  to  effect  a  public  good,  are  not  in  the  strict  sense  penal  acts, 
although  they  may  inflict  a  penalty  for  violating  them.*  And  he 
added,  Mt  is  in  this  light  I  view  the  revenue  laws,  and  I  would 
construe  them  so  as  most  effectually  to  accomplish  the  intention  of 
the  Legislature  in  passing  them.'  The  same  distinction  will  be 
found  recognised  in  the  elementary  writers:  as,  for  example,  in 
Blackstone's  Commentaries  (1  Bl.  Com.  88),  and  Bacon's  Abridg- 
ment, Statutes  1,  7,  8,  and  Comyn's  Digest,  Parliament  R.  13,  19, 
20,  ftnd  it  is  also  abundantly  supported  by  authorities." 

Similar  decisions  may  be  found  in  1  Gall.  124 ;  2  Peters  858, 
627 ;  16  Peters  342.  The  justice  of  that  rule  was,  in  the  cases  referred 
to  as  decided  November  term  1861,  fully  discussed  by  this  Court 
in  the  light  of  right  reason,  of  the  nature,  objects,  and  necessity  of 
social  and  governmental  organization,  and  also  of  the  essential 
elements  of  individual  safety  and  happiness. 

Snrely  such  statutes,  adopted  for  the  existence  of  government 
against  armed  efforts  for  its  overthrow,  upon  the  faithful  observance 
of  which  the  peace  of  society  depends,  should  receive  such  a  con- 
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Btruction  as  will  according  to  their  scope  and  object  effect  the  public 
end  designed. 

Hence,  in  the  interpretation  of  the  Act  of  July  18th  1861,  Courts 
are  bound  to  give  to  it  no  such  narrow  and  technical  construction 
as  may  defeat  its  salutary  purposes. 

Allegiance  is  a  primary  tie,  and  treason  the  greatest  of  crimes ; 
for  inasmuch  as  allegiance  is  the  bond  by  which  society  exists,  so 
the  breach  of  that  allegiance  by  direct  overt  acts,  is  an  attempt  to 
dissolve  social  and  governmental  organization,  reducing  society  to 
chaos — ^a  condition  in  which  moral,  as  well  as  political,  obligations 
give  way  to  physical  force  and  blind  passion. 

The  right  of  each  and  all,  or  common  right,"  is  not  assailed 
when  constitutional  and  remedial  measures  are  adopted  for  the 
common  good. 

The  history  of  the  existing  rebellion  fully  illustrates  the  doctrine. 
The  untold  calamities  it  has  devolved  upon  all  citizens  of  the  Repub- 
lic, are  too  keenly  felt  to  need  exposition. 

But  whatever  rule  of  interpretation  is  adopted  in  this,  case,  the 
same  result  will  follow.  The  claimant  admits  that  he  undertook  a 
fraud  upon  the  law.  If  the  Act  of  July  13th  1861,  was  either  an 
ordinary  revenue  act,  or  a  simple  penal  act,  he  would  still  fall 
within  its  provisions.  He  chose  for  fraudulent  purposes  to  mix  up 
with  unprohibited  goods,  those  directly  prohibited.  He  knew  that 
the  vast  interests  at  stake,  civil  and  military,  would  admit  of  no 
relaxation  of  the  interdict  against  intercourse  under  the  Act  of 
Congress  and  the  President's  proclamation,  so  far  at  least  as  tho 
shipping  of  whiskey  to  the  insurrectionary  States,  and  to  our  camps 
there,  was  concerned ;  yet  for  his  individual  gain  he  was  willing, 
not  only  to  jeopard  those  public  interests,  but  to  do  so  by  a  resort 
to  falsehood  and  fraud.  There  can  be  no  pretence  that  he  was 
actuated  by  any  higher  motive  than  a  sordid  lust  of  gain,  which 
ignored  all  considerations  of  law  or  justice.  He  knew  that  he  was 
violating  the  law ;  and  he  attempted  to  defraud  the  Government^ 
not  in  the  matter  of  dollars  and  cents  alone.  Still  he  appears  before 
the  Court  with  the  strange  request,  to  have  it  unravel  for  him  the 
tangled  skein  of  fraud  which  he  has  deliberately  woven,  and  then 
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restore  to  his  possession  such  parts  as  would  have  been  untainted  if 
he  had  not  wound  them  into  one  promiscuous  mass.  No  principle 
known  to  law  or  equity  tolerates  such  a  procedure.  He  has  mixed 
np  the  good  with  the  bad,  and  the  mass  must  be  treated  as  he  has 
Toluntarily  made  it.  Neither  at  common  law,  nor  in  equity,  would 
a  Court  aid  in  such  unclean  work.  In  international  law,  as  illustrated 
in  prize  cases,  the  owner  of  a  contraband  cargo  never  receives 
restitution  of  any  portion  of  it,  when  thus  tainted  with  fraud  against 
the  belligerent.  It  is  a  universal  maxim,  in  every  department  of 
jurisprudence,  "ex  turpi  causa,  aut  ex  dolo  male,  aut  ex  maleficio, 
non  oritur  actio;"  and  in  admiralty  every  claimant  is  an  actor. 
If  he  cannot  establish  his  claim,  except  through  fraud,  he  is  left  in 
the  position  he  assumed.  8  Wh.  147 ;  8  Granch  276,  382,  398 ; 
6  Wh.  169;  1  Pet.  647;  12  Wh.  1,  486;  2  Cranch  72;  3  Phil. 
§  27i5;  1  Duer  625,  694;  6  Rob.  126;  1  Rob.  238,  329;  16  East 
13;  8  Rob.  178,  221,  295;  2  Rob.  6;  4  Rob.  68.  The  inter- 
mixture  of  fraudulent  goods  with  those  not  prohibited  may,  or  may 
not,  in  some  cases  be  designed  to  conceal  the  fraudulent  from 
detection ;  but  the  law  pronounces  the  whole  mass  tainted.  The 
purpose,  however,  in  this  case,  is  transparent.  The  design  was 
fraudulent,  and  the  act  fraudulent.  The  whole  shipment  was  one 
transaction.  If  the  goods  had  not  been  included  in  one  permit," 
yet,  if  they  were  shipped  by  the  same  owner,  on  the  same  voyage, 
and  in  the  same  vessel,  they  would  have  shared  the  same  fate. 

By  the  law  of  prize  the  concealment  or  spoliation  of  papers,  or 
defective  papers,  call  for  explanation  from  the  claimant.  An  asser- 
tion of  a  false  claim,  in  whole  or  part,  is  a  substantive  cause  of 
condemnation.  A  vehement  presumption  of  bad  faith,  or  gross 
prevarication  or  fraud,  or  gross  misconduct,  or  illegality,  will  cause 
forfeiture.  A  party  must  act  in  entire  good  faith,  or  restitution  is 
not  awarded.  The  rule  extends  so  far,  that  if  a  shipowner  lends 
his  name  to  cover  a  fraud  with  respect  to  cargo,  that  circumstance 
alone  will  subject  the  vessel  to  condemnation.  The  fraud  taints  all 
it  touches.  The  Pizarro,  2  Wheaton  241 ;  The  Fortuna,  3  Wh. 
236;  The  Venus,  5  Wh.  127;  The  London  Packet,  6  Wh.  132; 
The  AmiabU  Isabella,  6  Wh.  1;  The  Pizarro,  2  Wh.  241;  The 
D09  Hermanos,  2  Wh.  76. 
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But  as  the  Tessel  had  not  left  port,  or  started  on  the  voyage,  it 
k  contended  that  there  has  been  no  yiolation  of  the  statute ;  the 
language  of  which  is  "  all  goods  and  chattels,  wares  and  merchan- 
dise, &c.,  proceeding  to  such  state  or  section,  by  land  or  water  *  *  * 
shall  be  forfeited."  Were  the  goods  in  question  "  proceeding  to" 
the  interdicted  section,  within  the  meaning  of  the  act  ?  It  is  a 
well-established  rule,  that  mailing  with  an  intention  to  evade  a 
blockade  is  a  beginning  to  execute  that  intention,  and  an  overt  act 
constituting  the  offence.  From  that  moment  the  blockade  is  fraudu- 
lently invaded.   The  Oolwmbia^  1  Rob.  156 ;  The  Frederick  Molkej 

1  Rob.  86  ;  The  Hoffnung,  6  Rob.  112,  117 ;  The  Vrow  Johmna, 

2  Rob.  109;  The  Ahby,  5  Rob.  256;  Fitznimmone  vs.  Newport 
Insurance  Company^  4  Granch  199;  Teaton  vs.  IVy,  6  Cranch 
343 ;  The  Nereide,  9  Cranch  440,  446 ;  The  Rugen,  1  Wh.  62. 

A  concealed  illegal  destination  is  proof  of  a  real  intention  to 
break  a  blockade :  The  Jamee  Coche^  1  Edw.  261.  8o  a  sale  in  a 
neutral  country  of  contraband  articles  to  a  belligerent,  is  a  viola- 
tion of  neutrality :  3  Phillimore  321.  These  rules  spring  from 
the  inflexible  duty  of  neutrals  to  observe  strict  impartiality.  There 
must  be  no  fraudulent  act  against  belligerent  rights— no  attempt 
to  depart  from  rigid  neutrality.  An  intermixture  or  combination 
of  neutral  and  hostile  operations  by  the  same  person,  taints  the 
whole  transaction :  3  Wh.  236,  2  Wh.  241.  The  loading  of  & 
contraband  cargo  in  a  neutral  port,  or  the  preparation  of  a  vessel 
to  run  a  blockade,  though  violative  of  international  law,  will  not 
enable  a  belligerent  to  enter,  lawfully,  into  such  a  port  and  cap- 
ture the  contraband  cargo  or  vessel ;  for  such  an  act  would  be  & 
violation  of  neutral  territory :  7  Wh.  283.  Besides,  a  breach  of 
blockade  requires  some  movement  towards  the  blockaded  port.  It 
may  be  far  away  from  the  neutral  country ;  yet  the  sailing  of  the 
vessel  with  intent  to  enter  that  far-off  port,  is  always  considered 
an  overt  act.  The  belligerent  cannot  trespass  upon  neutral  sove- 
reignty, by  entering  the  neutral  port  itself,  or  making  a  capture 
within  the  marine  league;  for  belligerent  jurisdiction  does  not 
attach  until  the  vessel  is  on  the  high  seas,  or  within  the  municipal 
control  of  the  belligerent  captor.    When,  however,  a  government 
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in  the  exercise  of  its  fnunicipal  sovereigtity  passes  a  law  of  non* 
intercoorse,  there  can  be  no  question  of  neutral  rights  raised 
within  its  territorial  jurisdiction ;  that  is,  its  municipal  laws  are 
snpreme  within  its  own  territory.  Congress  has  passed  penal  laws 
against  fitting  out  vessels  in  American  ports  for  the  slave  trade, 
and  it  has,  also,  for  the  preservation  of  peace,  and  as  an  act  of 
good  faith  towards  other  nations,  forbidden  the  fitting  out  of  hos- 
tile expeditions,  and  the  enlistment  of  soldiers,  to  act  against 
other  powers  with  which  the  United  States  are  in  amity.  Any  act 
done  within  this  country  in  violation  of  those  statutes,  by  foreign 
subjects  or  our  own  citizens,  is  a  direct  breach  of  our  municipal 
laws,  subjecting  the  offender  to  the  prescribed  penalties.  The  Act 
of  Jaly  13th  1861,  is  a  municipal  and  revenue  statute. 

Waiving  all  discussion  of  the  constitutional  question  (which  is 
purely  municipal  or  intra-territorial),  and  looking  only  to  the  in- 
ternational laws  of  blockade,  neutrals  cannot  sail  on  a  voyage, 
with  the  intent  to  enter  a  blockaded  port,  without  becoming  lawful 
prize  under  the  law  of  nations.  A  citizen  of  the  United  States, 
subject  to  the  municipal  law,  may  be  forbidden  by  that  law  to  do 
what  a  neutral  would  have  a  right  to  do  on  the  high  seas.  A  neu-^ 
tra],  for  instance,  may  lawfully  enter  any  unblockaded  port  of  the 
adverse  belligerent,  with  a  cargo  not  contraband,  and  depart  there- 
from ;  but  if  an  American  citizen  (the  United  States  being  the 
other  belligerent),  should  attempt  to  do  so,  the  United  States  might 
subject  him  to  severe  penalties  personally  and  confiscate  his  vessel 
and  cargo,  if  thus  found  «  adherent  to  the  enemy,"  as  was  done 
by  the  Act  of  July  6th  1812.  He  is  subject  both  to  the  law  of 
nations  and  to  the  municipal  law  of  his  own  domicil.  It  is  compe- 
tent for  the  United  States,  as  has  been  judicially  determined,  to 
adopt  embargo  or  non-intercourse  acts  with  reference  to  foreign 
nations,  and  the  existence  of  a  similar  power  with  respect  to  any 
part  of  this  country  in  rebellion,  has  also  been  judicially  main- 
tained by  several  United  States  Courts,  since  the  present  civil  war 
commenced. 

If,  then,  a  sale  of  contraband  property,  in  a  neutral  country, 
to  a  belligerent,  is  a  violation  of  neutrality  under  the  law  of  na- 
tions (which  law  attempts  to  reconcile  the  rights  of  neutrals  with 
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the  rights  of  belligerents),  how  under  a  municipal  statute,  which 
forbids  all  commercial  intercourse,  should  a  clearance  of  a  vessel 
for  an  interdicted  port,  with  or  without  contraband  cargo,  be  con- 
sidered ?  The  allegiance  of  the  citizen  is  due  to  his  country,  and 
he  is  bound  by  its  laws.  He  is  forbidden  to  trade  with  an  insur- 
rectionary district ;  «  all  commercial  intercourse  by  and  between 
the  same  and  the  citizens  thereof  and  the  citizens  of  the  rest  of 
the  United  States,  shall  cease  and  be  unlawful;"  «and  all  goods 
and  chattels,  wares  and  merchandise,  coming  from  said  state  or 
section  into  the  other  parts  of  the  United  States,  and  all  proceed- 
ing to  such  state  or  section  by  land  or  water,  shall,  together  with 
the  vessel  or  vehicle,  &c.,  be  forfeited  to  the  United  States."  The 
overt  act  is  not  confined  to  actual  entrance  into  the  interdicted  dis- 
trict— the  success  of  the  fraudulent  voyage.  If  the  offence  was 
not  complete  until  success  crowned  the  enterprise,  the  object  of 
the  law  would  be  defeated.  The  design  of  the  statute  is  to  pre- 
vent supplies  from  reaching  the  foe.  Any  movement  towards  aid- 
ing him — any  act  in  furtherance  of  such  a  purpose,  whether  on 
land  or  water,  is  within  the  spirit  of  the  statute.  Proceeding 
to"  is  a  comprehensive  phrase.  If  the  prohibited  intercourse  is 
attempted  on  land,  and  a  person  loads  a  wagon  and  starts  in  fur- 
therance of  his  illegal  design,  is  he  not  proceeding  in  his  fraudu- 
lent scheme — "  proceeding  to"  violate  his  duty  to  the  government? 
At  what  point  on  the  journey  will  the  offence  become  complete,  if 
not  at  the  first  start  ?  Is  the  rule  different  if  the  contemplated 
intercourse  is  through  the  agency  of  a  vessel — to  be  by  transportation 
on  water  instead  of  land  ?  The  goods  are  within  the  territorial 
jurisdiction  of  the  United  States,  and  owned  by  a  United  States 
citizen,  and  consequently  are  subject  to  the  intra-territorial  law. 
Every  act  done  intra-territorially  is  subject  to  that  law.  If  a  sale 
of  contraband  property  to  a  belligerent,  in  a  neutral  territory,  is 
a  violation  of  neutrality,  d  fortiori,  such  a  sale  in  one  belligerent 
country  by  any  citizen  or  domiciled  person  thereof,  is  a  breach  of 
allegiance.  This  is  not  left  to  mere  deduction  from  general  prin- 
ciples. The  Act  of  August  6th  1861,  provides  that  all  property, 
of  whatsoever  kind,  purchased  or  acquired,  sold  or  given,  with 
intent  to  use  the  same  or  suffer  the  same  to  be  used,  in  promoting 
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the  insurrection,  shall  be  confiscated.  The  Act  of  May  20th  1862, 
supplementary  to  the  Act  of  July  18th  1861,  after  making  provi- 
sion for  clearances  in  specified  cases,  and  directing  a  refusal  of 
clearances  in  others,  whether  the  transportation  is  to  be  by  land  or 
water,  imposes  the  penalty  of  forfeiture  for  an  attempt  to  trans- 
port goods,  &c.,  in  violation  of  that  Act,  or  the  Regulations  of  the 
Secretary  of  the  Treasury  in  pursuance  thereof.  The  alleged 
ofence  in  this  case  was  subsequent  to  that  Act,  and  in  violation  of 
its  provisions  and  of  the  Regulations  of  the  Secretary  of  the 
Treasury.  The  claimant  had  so  far  proceeded"  in  his  fraudu- 
lent operations  as  to  procure  a  permit  and  actually  to  ship  his 
goods.  He  had  entered  upon  the  interdicted  enterprise.  It  was 
an  "  attempt"  by  which  the  penalty  was  incurred  under  the  Act 
of  May  20th  1862,  if  not  under  the  Act  of  July  18th  1861, 
But  there  seems  to  be  no  difference  in  the  true  meaning  of  the 
terms  employed  between  an  "attempt"  to  transport  and  "pro- 
ceeding to"  transport.  The  scope  and  object  of  the  two  acts  are 
the  same,  viz. :  to  prevent  the  interdicted  intercourse.  If  such, 
however,  is  not  the  true  construction  of  the  Act  of  July  18th,  the 
goods  in  question  would  be  held  under  the  Act  of  May  20th,  and 
the  necessary  amendment  of  the  libel  allowed.  The  Act  of  July 
13th,  properly  construed,  forbids  each  and  every  act  done  towards 
the  execution  of  a  design  to  carry  on,  without  a  license  or  permit, 
commercial  intercourse  between  the  interdicted  and  other  states. 
It  is  violated  not  only  when  a  vessel  has  actually  sailed  on  the  voy- 
age with  the  goods  on  board,  but  the  moment  the  goods  are  started, 
even  on  land,  towards  the  forbidden  destination.  The  application 
for  the  "permit"  is  evidence  of  the  intention  to  proceed,  and  the 
exhibition  of  fraudulent  in){oices  in  order  to  procure  the  needed 
permit,  shows  the  intention  to  be  fraudulent.  The  shipment  of  the 
goods  under  color  of  that  permit  is  a  step  taken  in  execution  of 
that  fraudulent  intent — is  an  overt  act.  Such  goods,  within  the 
meaning  of  said  statute,  are  "  proceeding  to"  the  interdicted  port; 
and  the  shipper,  under  the  Act  of  May  20th,  is  guilty  of  an  "  at- 
tempt" to  transport  them  in  violation  of  the  law. 
The  Act  of  July  6th  1812  (2  U.  S.  St.  778),  was  entitled  "An 
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Act  to  prohibit  American  vessels  from  proceeding  to^  or  trading 
with,  the  enemies  of  the  United  States,  and  for  other  purposes." 
It  imposed  forfeiture  on  every  vessel  that  should  depart  from  a 
United  States  port  for  a  foreign  port ;  and  fine  and  imprisonment 
upon  the  master  guilty  of  violating  the  act.  Like  penalties  were 
provided  against  an  attempt  to  transport"  by  land.  The  deci- 
sions with  reference  to  that  and  other  statutes  for  non-intercoarse 
and  embargoes,  indicate  that  the  phrase  proceeding  to"  has  re- 
ceived the  construction  given  above.  A  departure^  under  one  of 
its  sections,  and  an  attempt  to  tran$port^  under  another  section, 
were  respectively  overt  acts  of  "proceeding  to"  the  interdicted 
port  or  district.  The  William  and  Grace^  Marriott's  Decisions  76; 
The  Rebecca,  Id.  197 ;  The  Julia,  1  Gall.  48 ;  The  Friendship,  Id. 
46,  55 ;  7  Cranch  866  ;  9  Id.  102 ;  7  Id.  100 ;  2  Wheaton  148. 

The  next  two  points  as  presented  depend  for  solution  upon  the 
same  principles. 

By  the  language  of  said  Act  of  July  18th,  the  prohibition  is  to 
be  in  force  only  so  long  as  such  condition  of  hostility  shall  con- 
tinue," and  the  President's  Proclamation  of  August  16th  1861, 
excepts  from  the  interdict  such  of  the  states  therein  named  (in- 
eluding  Tennessee),  and  such  parts  of  said  states  as  may  main- 
tain a  loyal  adhesion  to  the  Union  and  the  Constitution,  or  may 
be  from  time  to  time  occupied  and  controlled  by  forces  of  the 
United  States  engaged  in  the  dispersion  of  said  insurgents."  The 
claimant's  proctor  contends  that  « the  condition  of  hostility,"  &c., 
is  a  matter  in  pais,  upon  which  the  Court  is  to  hear  the  testimony 
of  witnesses.  He  offers  to  prove  by  such  witnesses  that  no  such 
condition  existed  at  Memphis  when  his  shipment  was  made ;  also, 
the  loyalty  of  that  city,  and  that  it  was  then  occupied  and  eon- 
trolled  by  United  States  forces.  Indeed,  for  the  purposes  of 
this  trial,  the  District  Attorney  admits,  as  a  matter  in  pais,  that 
Memphis  was  so  occupied  and  controlled  at  the  time,  and  that  hos- 
tilities were  not  flagrante  bello,  actually  raging  in  that  city  at  the 
time ;  submitting  to  the  Court,  however,  the  question  as  to  the 
competency  of  such  modes  of  proof. 

The  doctrine  involved  has  been  fully  discussed  in  several  cases 


UNITSD  STATES  tb.  129  PACKAaSS. 


429 


decided  by  this  Coart  during  the  last  fifteen  months,  and  was  vir* 
taally  settled  long  ago  by  the  United  States  Supreme  Court.  The 
judiciary,  under  the  constitution,  cannot  declare  war  or  make 
peace.  It  is  clothed  with  no  such  power,  and  cannot  be  clothed 
with  it.  Whatever  power  is  vested  by  the  constitution  in  one  ie* 
partment  of  the  government  cannot  be  usurped  by  another.  If 
one  should  wholly  refuse  to  act,  or  should  undertake  to  divest 
itself  of,  or  abdicate,  its  legitimate  functions,  it  would  by  no  means 
follow  that  another  department,  expressly  limited  to  specified 
duties,  would  thereby  acquire  ungranted  powers.  The  abdication 
of  executive  functions  by  the  executive,  for  instance,  would  not 
constitute  the  judicial  the  executive  department  of  the  country ; 
not  would  a  failure  or  refusal  of  the  legislative  to  pass  needed 
statutes  constitute  the  executive  the  law-making  power.  Each 
department  has  its  true  boundaries  prescribed  by  the  constitution, 
asd  it  cannot  travel  beyond  them.  United  States  vs.  Ferreraj  18 
How.  40 ;  Little  vs.  Bareme,  2  Cranch  170. 

The  condition  of  peace  or  war,  public  or  civil,  in  a  legal  sense, 
must  be  determined  by  the  political  department,  not  the  judicial. 
The  latter  is  bound  by  the  decision  thus  made.  The  Act  of  1795 
and  the  Act  of  July  13th  1861,  vest  the  President  with  the 
power  to  determine  when  insurrection  exists,  and  to  what  extent 
it  exists. 

The  United  States  Constitution  vests  CSongress  with  the  power 
"  to  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrection,  and  repel  invasion;"  <^to  declare 
war,  *  *  *  and  make  rules  concerning  captures  on  land  and  wa- 
ter." In  the  execution  of  that  power,  Congress  passed  the  acta 
cited  above. 

By  the  Act  of  1795,  the  Supreme  Court  says,  « the  power  of 
deciding  whether  the  exigency  bad  arisen  upcm  which  the  govern- 
ment of  the  United  States  is  bound  to  interfere,  is  given  to  the 
President.  ^  *  After  the  President  has  acted  and  called  out  the 
militia,  is  a  Circuit  Court  of  the  United  States  authorixed  to  in- 
quire whether  his  decision  was  right  7  Could  the  Court,  while  the 
parties  were  actually  contending  in  arms  for  the  possession  of  the 
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government,  call  witnesses  before  it  and  inquire  whicli  party  repre- 
sented a  majority  of  the  people  ?  *  If  the  judicial  power  extends 
80  far,  the  guarantee  contained  in  the  Constitution  of  the  United 
States  is  a  guarantee  of  anarchy  and  not  of  order.  Yet  if  this 
right  does  not  reside  in  the  courts  when  the  conflict  is  raging ;  if 
the  judicial  power  is  at  that  time  bound  to  follow  the  decision  of 
the  political,  it  must  be  equally  bound  when  the  contest  is  over.  *  * 
At  all  events  it  (the  power  to  decide)  is  conferred  upon  him  (the 
President)  by  the  Constitution  and  laws  of  the  United  States,  and 
must  therefore  be  respected  and  enforced  in  its  judicial  tribunals." 
7  How.  43-4 ;  also,  see  Martin  vs.  Mott,  12  Wheat.  29-31. 

The  same  doctrine  has  been  uniformly  maintained  from  the 
commencement  of  the  government.  The  absurdity  of  any  other 
rule  is  manifest.  If  during  the  actual  clash  of  arms,  Courts  were 
rightfully  hearing  evidence  as  to  the  fact  of  war,  and  either  with 
or  without  the  aid  of  juries,  determining  the  question,  they  should 
have  power  to  enforce  their  decisions.  In  case  of  foreign  conflicts 
neither  belligerent  would  be  likely  to  yield  to  the  decision :  and 
in  case  of  insurrection,  the  insurgents  already  in  arms  against  the 
Constitution  and  laws,  would  not  cease  their  rebellion  in  obedience 
to  a  judicial  decree.  In  short,  the  status  of  the  country  as  to 
peace  or  war,  is  legally  determined  by  the  political  and  not  the 
judicial  department.  When  the  decision  is  made  the  Courts  are 
concluded  thereby,  and  bound  to  apply  the  legal  rules  which  belong 
to  that  condition.  The  same  power  which  determines  the  existence 
of  war  or  insurrection,  must  also  decide  when  hostilities  have 
ceased, — that  is,  when  peace  is  restored.  In  a  legal  sense,  the 
state  of  war  or  peace  is  not  a  question  in  pais  for  Courts  to  deter- 
mine. It  is  a  legal  fact  ascertainable  only  from  the  decision  of 
the  political  department.  3  Wh.  246,  610 ;  4  Wh.  62,  497  ;  7  Wh. 
283  ;  12  Wh.  19 ;  4  Cr.  241 ;  2  Pet.  253 ;  12  Pet.  611 ;  13  Pet. 
815 ;  7  How.  1 ;  14  How.  46,  283. 

Under  the  Act  of  July  13th,  the  President,  on  the  16th  of 
August  1861,  proclaimed  Tennessee  in  a  state  of  insurrection.  The 
legal  status  thus  determined  must  remain  so  long  as  the  condition 
of  hostility  continues.   He  has  never  made  a  counter  proclamation, 
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nor  has  peace  been  officiallj  announced.  As  a  legal  condition  that 
status  is  independent  of  actual  daily  strife  in  arms.  A  legal  con- 
dition of  hostilities  may  exist  between  this  and  a  foreign  nation, 
long  after  the  last  battle  has  been  fought  between  the  opposiqg 
annies.  That  condition  ceases  when  peace  is  concluded  through 
competent  authority :  not  before.  The  distinction  is  between  war 
flagrante^  and  nondum  eessante.  So  far,  however,  is  it  from  being 
true  that  the  condition  of  hostilities  does  not  still  exist,  that  it  is 
evident,  even  as  a  matter  in  pais,  that  Tennessee  is  still  in  an 
insurrectionary  position.  The  presence  of  the  United  States  armies 
in  Memphis  and  elsewhere  within  that  state,  for  the  purpose  of 
maintaining  Federal  authority  against  armed  insurgents,  is  a  well- 
known  necessity.  There  has  been  as  yet  no  return  of  that  State 
to  a  peaceful  status  under  the  Constitution  and  laws :  enabling 
the  civil  tribunals,  by  ordinary  process,  to  enforce  United  States 
authority.  Within  any  construction  which  could  be  fairly  given 
to  the  President's  Proclamation,  no  part  of  that  state  maintains 
as  yet  a  loyal  adhedion  to  the  Union  and  Constitution."  It  is  the 
duty  of  the  President,  however,  to  decide  that  point.  Until  he 
decides  to  the  contrary,  the  Court  must  hold  that  the  legal  condition 
of  hostility  continues. 

The  exceptions  in  the  Proclamation,  so  far  as  made  by  the 
President,  Courts  can  and  must  enforce.  But,  if  it  be  correct  that 
by  the  terms  of  that  proclamation  the  President  intended  to  devolve 
on  the  Courts  the  duty  of  determining  judicially  the  status  of  a 
state,  or  part  of  a  state,  by  an  inquiry  into  its  loyalty,  or  its 
occupation  from  time  to  time  by  United  States  forces,  irrespective 
of  a  decision  thereon  by  the  executive :  still  Courts  could  not  thus 
acquire  the  power.  The  limits  upon  their  constitutional  and  legal 
functions  could  not  thus  be  enlarged.  Political  power  could  not  be 
\  80  delegated  to  them.  They  cannot  be  charged  with  any  duties 
'  not  judicial :  « judicial  power"  alone  is  vested  in  them  under  the 
Constitution  ;  and  the  cases  to  which  it  extends  are  clearly  defined : 
United  States  vs.  Ferreiray  18  How.  40.  They  cannot  go  beyond 
that  well-defined  limit.  But  the  Act  of  July  13th  gives  the  con- 
ditions on  which  the  Proclamation  issues,  and  declares  its  e£fect. 
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It  must  pronounce  what  states  or  part  of  a  state  are  in  insarrec* 
tion ;  for  it  is  the  official  promulgation  of  the  fact  as  found  by  the 
President.  The  exception  quoted  above  does  not  change  the  rule. 
At  the  date  of  that  document  (August  16th  1861),  Tennessee  waa 
proclaimed  to  be  in  insurrection,  except  as  to  such  parts  thereof 
where  a  certain  condition  of  affairs  existed,  or  might  from  time  to 
time  exist.  How  can  any  part  of  that  state  be  brought  within 
the  exception  for  judicial  cognisance?  Only  by  the  action  of 
competent  authority.  The  status  of  the  part  can  be  determined 
by  the  President  alone.  Has  he  officially  decided  the  status  by 
force  of  which  the  exception  would  operate,  or  Courts  can  judicially 
ascertain  Memphis  to  be  no  longer  in  hostile  condition  7  Or,  was 
not  that  language  used  solely  with  a  view  to  the  proviao  in  the  5th 
section  of  the  Act  7  It  can  hardly  be  supposed  that  he  contem- 
plated opening  to  unrestricted  intercourse  every  town  or  district 
of  an  insurrectionary  state,  which  the  United  States  armies  might 
occupy  from  time  to  time,  on  their  march,  irrespective  of  further 
action ;  thus  leaving  a  town  open  to  trade  to-day  and  dosed  to-mor- 
row, according  to  the  shifting  exigencies  or  convenience  of  military 
operations  and  without  any  Treasury  regulations  therefor. 

It  is  evident,  however,  that  the  language  used  in  that  exception 
was  not  designed  to  leave  so  important  a  question  open  to  doubt, 
uncertainty,  or  the  contingencies  of  military  movements  from  day 
to  day.  It  was  employed,  perhaps,  out  of  abundant  eantion,  so 
as  to  announce  that,  from  time  to  time,  exceptions  would  be  put 
into  practical  effect  by  him  according  to  the  rules  stated :  or  to 
bring  such  parts  of  those  states  within  the  terms  of  the  proviso, 
so  that  the  Secretary  of  the  Treasury  might  make  the  needed  regu- 
lations therefor.  A  practical  exemplification  thereof  is  found  in 
the  case  of  South  Carolina  and  Louisiana.  Those  states  wore 
included  in  the  proclamation  of  August  16th  1861,  and  also  m  tho 
{previous  proclamation  of  blockade ;  yet  by  another  proclamation 
dated  May  12th  1862,  the  President  declares,  that,  by  virtue  of 
the  powers  vested  in  him  by  said  Act  of  July  18,  the  blockade  of 
the  ports  of  Beaufort,  Port  Royal,  and  New  Orleans,  i^ould  oeeae 
after  the  first  day  of  June  following,  exoept  as  to  contraband 


UNITED  STATES  tb.  129  PACKAGES. 


433 


"persons,  things,  and  information,"  and  commercial  intercourse  be 
thereafter  restored  subject  to  the  Treasury  regulations  made  for 
the  purpose.  Those  ports  had  been  for  some  time  "  occupied  and 
controlled  by  United  States  forces."  Again,  under  the  Act  of 
June  7th  1862,  the  President  once  more  (July  1st  1862)  pro- 
claimed Tennessee  and  the  other  States  named  therein,  to  be  in 
insurrection  and  rebellion,"  and  there  was  no  such  exception  as 
that  quoted  from  the  prior  proclamation  of  August  16th  1861. 
True,  the  proclamation  of  July  Ist  1862  had  reference  to  the  Act 
of  June  preceding ;  but  it  serves  to  indicate  the  status  of  Tennessee 
as  then  officially  recognised. 

Under  the  proviso  of  the  5th  section  of  the  Act  of  July  13th 
1861,  and  by  virtue  of  the  Act  of  May  20th  1862,  the  Secretary 
of  the  Treasury  has  made  regulations,  by  compliance  with  which 
persona  may  trade  with  Memphis.  The  claimant  sought  a  permit" 
as  required,  so  that  he  might  have  the  benefit  of  the  exception. 
He  succeeded  by  fraud  in  procuring  the  desired  paper,  and  then 
undertook,  in  further  fraud  of  the  law,  to  take  contraband  or  pro- 
hibited articles  to  that  port. 

Tennessee  is  interdicted  to  commercial  intercourse,  except  on 
the  specified  conditions,  and  by  special  permit.  The  claimant  must 
bring  himself  within  the  exceptions.  2  Cranch  72 ;  1  Gall.  104. 
He  not  only  has  failed  to  do  so ;  but  on  the  contrary  admits  that 
he  exhibited  fraudulent  invoices  to  the  surveyor  of  the  port,  and 
violated  the  conditions  on  which  alone  a  permit  could  be  procured. 
The  statute*"  pronounces  the  penalty  of  forfeiture  against  his  whole 
shipment. 

The  packages  in  question  are  therefore  declared  forfeited,  and 
costs  and  expenses  awarded  against  the  claimant. 
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Supreme  Court  of  Pennsylvania. 

JOHN  DUFFY  £T  AL.,  ADM'RS.  OF  JOHN  F.  HARBISON,  DECEASED, 
V8.  CHARLES  DUFFY. 

The  rule  that  there  is  no  implied  contract  for  compensation  between  parent  and 
child,  on  the  one  part  for  maintenance  and  education  and  on  the  other  for  ser- 
▼ices,  applies  also  between  a  child  and  a  person  assuming  the  relation  of  parent 
to  it. 

Though  the  fitther  is  bound  to  maintain  his  child,  yet  if  the  latter  is  taken  and 
maintained  by  a  relatire  without  the  father's  preyious  request,  though  with  his 
assent,  there  is  no  implied  contract  by  the  father  to  reimburse  the  relative  for 
his  expenses  on  the  child's  account. 

A.,  on  the  death  of  his  daughter,  took  her  children  home  and  maintained  them, 
though  their  father  was  linng.  The  father  married  again  and  died,  when  A. 
brought  suit  against  his  administrators  for  the  maintenance :  heldf  that  under 
the  relations  of  the  parties,  there  was  no  implied  agreement  by  the  father  to 
pay,  and  A.  was  not  entitled  to  reeoTer. 

Error  to  the  Common  Pleas  of  Tioga  county. 

March  16th,  1863. — Opinion  of  the  Court  hy 
Read,  J. — Judge  Lewis,  in  Seiberf b  Appeal^  7  Harris  56,  says: 
It  was  well  urged  in  the  argument  by  Mansfield  and  Fonblanque 
for  the  plaintiff  in  Perry  vs.  Wliiteheady  that  the  ground  that  the 
grandfather  is  not  bound  to  provide  for  his  grandchildren  as  a 
father  is  for  a  child,  and  the  former  is  therefore  not  under  the  same 
moral  obligation,  would  sound  extraordinary  out  of  ^  court  of 
judicature,  and  certainly  affords  no  reason.  The  statute  of  Eliza- 
beth imposes  the  same  moral  obligation  upon  a  grandfather  and 
grandmother  as  upon  the  parents,  which  is  the  sense  of  the  legis- 
lature and  of  mankind."  6  Yes.  Jr.  546.  <«In  Pennsylvania  the 
grandfather  as  well  as  the  father  is  required  by  the  Act  of  13th 
June  1836,  §  28,  to  relieve  and  maintain  his  grandchildren  when 
their  necessities  require  it.  This  statute  is  in  accordance  with  the 
moral  sense  of  mankind.  Those  who  suppose  that  infant  children 
do  not,  upon  the  death  of  their  parents,  take  the  place  of  the 
latter  in  .the  affections  of  their  grandfather,  are  strangers  to  the 
most  ordinary  manifestations  of  the  best  feelings  of  the  human 
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heart.  As  the  mementoes  of  the  departed  they  have  peculiar 
claims  to  his  regard,  and  their  unprotected  helplessness,  produced 
by  the  common  bereavement,  in  most  cases  rivets  his  affection  to 
them  closer  than  they  ever  clung  to  their  parent." 

No  truer  words  were  ever  uttered  by  the  learned  judge,  and  no 
commentary  or  paraphrase  can  add  to  the  strength  and  beauty  of 
hb  language.  The  legal  obligations  are  well  pointed  out  by  Judge 
Parsons,  in  a  very  learned  opinion,  in  the  Guardians  of  the  Poor 
vs.  Smithy  6  Penna.  Law  Journal  483. 

A  class  of  cases  has  been  cited  by  the  counsel  for  the  plaintiffs 
in  error,  in  which  claims  for  compensation  for  services  rendered 
have  been  rejected  on  account  of  the  relations  which  the  parties 
bore  to  each  other.  Such  was  the  case  of  Swires  vs.  Parsons^  5 
W.  k  S.  357,  where  a  woman  who  had  lived  with  a  man  as  his 
wife  sought  to  recover  from  his  estate  compensation  for  services 
performed  in  his  lifetime.  There  the  Court  held  that  the  relation 
between  the  parties  repelled  the  idea  of  a  contract.  So  in  Candor* s 
Appealy  Id.  513,  it  was  held  that  a  child  is  not  entitled  to  recover 
wages  for  services  rendered  from  the  estate  of  the  deceased  parent, 
unless  upon  clear  and  unequivocal  proof,  leaving  no  doubt  that 
the  relation  between  the  parties  was  not  the  ordinary  one  of  parent 
and  child,  but  of  master  and  servant.  The  same  doctrine  was 
enunciated  in  Defrance  ys.  Austinj  9  Barr  309,  where  the  claim 
was  by  an  infant  nephew  against  his  uncle,  and  in  Lantz  vs.  Prey 
and  Wifey  2  Harris  201,  where  a  stepdaughter  claimed  compensa- 
tion for  services  rendered  to  her  stepfather  whilst  living  with  him 
during  her  minority.  So  in  Lynn  vs.  Xynn,  5  Casey  869,  where 
a  son  brought  &  charge  of  boarding  his  mother  against  her  estate. 

The  converse  of  the  proposition  was  ruled  in  Oummings  vs. 
CummingSy  8  Watts  866,  where  the  claim  was  by  the  mother 
against  her  daughter  for  maintenance  while  an  hifant,  the  Court 
said  the  presumption  from  a  mother's  maintenance  of  a  child, 
whatever  be  the  means  of  either,  is  that  she  furnished  it  as  a  gift. 
In  Petty  vs.  Rawlins^  Peake's  Addit.  Cases  226,  it  was  held  if  a 
husband  educate  a  wife's  child  by  a  former  husband,  he  cannot 
recover  compensation  from  suoh  child  when  it  comes  of  age.  Thia^ 
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case  is  cited  in  Ghittj,  Jr.,  on  Contracts,  by  Kussell,  6th  ed.,  pp. 
48,  144,  and  he  says  in  such  cases  no  recovery  can  be  had  unless 
there  be  an  express  promise  to  repay  him,  which  is  also  stated  as 
the  law  in  1  Story  on  Contracts,  §  82  f. 

In  Williams  vs.  Hutchinson^  5  Barbour  122,  which  was  affirmed 
by  the  Court  of  Appeals  in  8  Comstock  312,  it  was  held  that  a 
stepfather  is  not  entitled  by  law  to  the  custody  or  services  of  the 
children  of  his  wife  by  a  former  husband,  nor  is  he  bound  to 
maintain  them,  but  if  he  assumes  the  relation  of  a  parent  to  such 
child,  receives  him  into  bis  family,  supports  and  educates  him,  and 
there  is  no  express  agreement  to  pay  wages  to  the  stepchild,  he 
cannot  maintain  an  action  against  the  stepfather  for  services  ren- 
dered while  a  minor,  although  the  value  of  the  services  may  exceed 
the  expenses  of  such  education  and  support,  and  a  promise  to  pay 
wages  will  not  be  implied.  The  whole  reasoning  of  the  Court 
proceeds  upon  a  principle  which  would  likewise  exclude  the  step- 
father from  claiming  any  compensation  for  his  expenditures  for 
the  stepchild.  And  this  doctrine  was  expressly  declared  in  Sharp 
vs.  Crosby^  11  Barbour  224.  This  assumed  relation  of  father 
entitles  him  on  the  one  hand  to  the  services  of  his  stepchildren, 
and  entitles  them  on  the  other  hand  to  their  support  and  education 
without  remuneration.  In  Chilcott  vs.  Kemble  et  ah^  ExWs.^  13 
Barbour  502,  where  a  parent  was  willing  to  support  his  infant 
child,  and  a  relative,  without  his  request  but  with  his  assent, 
received  the  child  into  her  family  and  supported  it  as  a  child  of 
her  own,  it  was  held  that  no  agreement  of  the  father  to  pay  for 
such  support  could  be  implied,  and  that  the  moral  obligation  of  a 
parent  to  support  his  child  imposes  on  him  no  liability  to  pay  for 
its  support  furnished  by  a  relative  without  his  request 

That  case  was  similar  in  its  circumstances  to  the  case  now  under 
consideration.  The  mother  died,  when  the  child,  who  was  four 
months  old,  was  taken  by  her  grandparents.  The  father  married 
a  second  time,  and  the  child  went  back  to  him,  but  returned  in  & 
short  time  to  her  grandparents,  with  whom  she  lived  until  their 
death,  and  continued  to  reside  with  her  uncle,  who  had  been  in 
.the  same  house  with  his  parents,  and  he  furnished  her  with  cloth* 
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ing  and  schooling,  and  she  performed  such  services  as  are  usually 
performed  hj  girls  of  her  age,  such  as  housework,  spinning,  &c. 
There  was  evidence  of  declarations  of  the  father,  the  testator, 
after  the  marriage  of  the  daughter,  that  he  was  going  to  pay  the 
uncle  for  keeping  his  child.  The  court,  however,  ruled  as  we 
have  already  stated,  and  also  that  as  the  evidence  relied  upon  to 
prove  an  express  promise  referred  to  a  time  after  the  service  was 
performed,  the  consideration  was  past  and  executed,  and  not  suffi- 
cient to  maintain  an  asiumpsU  unless  moved  by  a  precedent  request. 
There  is  also  a  very  strong  case  of  JEilet  vs.  Waller^  2  Bradford 
287,  where  it  was  held  that  there  was  no  legal  obligation  on  the 
intestate  to  compensate  the  uncle  for  the  support  of  the  child 
during  the  period  she  resided  with  him,  he  having  made  no  demand 
on  the  father  to  assume  the  care  of  his  daughter  or  to  pay  for  her 
support. 

In  the  present  case,  Mrs.  Harrison,  a  daughter  of  the  plaintiff, 
died  on  the  8th  of  June  1851,  leaving  eight  children.  Three  of 
them,  all  girls,  one  six  weeks  old,  another  two  years  old,  and  the 
other  four  years  old,  were  taken  from  the  funeral  of  the  mother 
by  their  grandparents,  the  plaintiff  and  his  wife,  to  their  house. 
Mr.  Harrison  married  again,  and  died  in  1855.  Some  time  after 
the  death  of  the  intestate,  the  plaintiff  presented  to  his  adminis- 
trators a  claim  of  $690,  for  the  boarding  and  clothing  of  these 
children. 

There  was  no  evidence  of  any  previous  request  on  the  part  of 
the  father,  nor  any  contract  by  him  with  the  plaintiff,  nor  of  any 
express  promise  on  his  part  to  pay,  and  only  some  declarations 
which,  under  the  decisions,  were  of  no  weight  or  consequence. 
As  the  relation  of  the  plaintiff  and  the  children  precluded  the  idea 
that  there  could  be  any  implied  agreement  on  tlie  part  of  the 
father  to  pay,  it  was  clearly  error  on  the  part  of  the  Court  to 
charge  the  jury  that  in  the  absence  of  an  agreement  with  the  father 
not  to  charge,  the  plaintiff  was  entitled  to  recover  a  reasonable 
compensation,  the  amount  of  which  will  be  determined  by  the  jury. 

The  very  reverse  of  this  would  have  been  sounder  law. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OF  NEW  YORK.* 

Vendor  and  Purchaser — Will — Judgment,  Lien  of-^CoMtructive  No- 
tice— Ejectment — Sheriff's  Deed. — From  the  time  of  making  a  contract 
for  the  sale  of  land,  and  more  especially  if  the  vendee  enters  into  poRses> 
sion,  and  makes  improvements  on  the  premises,  the  vendor,  as  to  the  land, 
hecomes  a  trustee  for  the  vendee,  and  the  vendee,  as  to  the  purchase- 
money,  a  trustee  for  the  vendor.  And  until  payment,  the  vendor  has  a 
mere  lien  on  the  land,  for  the  purchase-money :  Smith  vs.  Gage, 

The  interest  of  the  vendor,  in  such  a  contract,  is  not  real  estate,  but 
only  personal  estate ;  and  in  case  of  the  vendor's  death,  the  unpaid  pur- 
chase-money  is  treated  as  only  personal  estate,  and  goes,  not  to  his  heirs, 
but  to  his  personal  representatives :  Id. 

Where  a  vendor,  who  had  executed  various  contracts  for  the  sale  of 
land  in  a  certain  tract,  devised  to  his  son  J.  L.  all  his  lands  in  that  tract, 
and  also  all  contracts  that  had  been  entered  into  for  the  sale  of  any  of 
said  lands,  and  all  moneys  which  might  remain  due  and  unpaid  thereon, 
upon  the  purchasers'  complying  with  the  terms  thereof,  Held,  that  it  was 
the  intention  of  the  testator  to  give  to  J.  L.  the  moneys  remaining  unpaid 
upon  the  land  contracts,  as  money,  and  not  to  devise  to  him  the  title  to 
the  lands,  which  was  in  the  purchasers :  Id. 

A  judgment  against  the  holder  of  the  legal  title  of  lands  sold  by  an 
executory  contract  is  not,  under  all  circumstances,  a  lien  to  the  extent  of 
the  purchase-money  unpaid  at  the  time  of  its  being  docketed  :  Id. 

Such  lien,  if  any,  is  always  subject  to  the  equitable  rights  of  the  party 
in  the  occupation  of  the  lands,  under  a  prior  contract  to  purchase  the  same 
from  the  legal  owner :  Id. 

And  payments  made  by  the  purchaser,  to  the  vendor  or  his  assignee  or 
devisee  or  personal  representative,  afber  the  docketing  of  such  judgment, 
but  without  actual  notice  thereof,  and  even  after  the  sale,  and  the  execu- 
tion of  the  sheriff's  deed,  are  as  valid,  against  the  grantee  of  the  sheriff^ 
as  if  made  before  the  docketing  of  the  judgment :  Id. 

What  is  known  in  law  as  constructive  notice — such  as  the  docketing 
of  the  judgment,  the  sheriff's  certificate  of  sale,  and  the  recording  of  the 

^  From  the  Hon.  0.  L.  Barbour,  Reporter;  to  appear  in  the  88th  volume  of  his 
Reports. 


ABSTRACTS  OF  RECENT  DECISIONS.  489 

purchaser's  deed — ia  not  notice  to  a  purchaser  of  the  executory  contract, 
from  the  yeodee :  Id. 

Whatever  may  be  the  equitable  rights  of  a  party  in  the  occupation  of 
hods  held  under  a  prior  executory  contract,  they  have  preference  over 
the  lien  of  a  subsequently  acquired  or  subsequently  docketed  judg* 
ment:  IcL 

Where  a  judgment  is  recovered  against  the  vendor  in  an  executory 
contract  for  the  sale  of  land,  and  the  vendee  subsequently  pays  to  the 
Tendor  the  balance  of  the  purchase-money,  without  actual  notice  of  the 
judgment,  he  will  be  protected,  and  the  judgment  will  not  be  a  lien  upon 
the  unpaid  purchase-money,  as  against  him :  Id, 

The  possession  of  the  vendee,  under  his  contract  as  purchaser,  is  notice 
to  all  persons  who  may  subsequently  become  interested,  in  any  way,  in 
the  premises,  not  only  of  his  possession,  but  of  the  terms  of  the  contract, 
and  of  all  his  existing  rights  under  it :  Id, 

A  subsequent  judgment-creditor  of  the  vendor  is  chargeable  with  notice 
of  the  vendee's  rights,  and  is  therefore  bound,  in  order  to  secure  his  lien, 
to  ose  all  diligence  in  giving  notice  to  the  vendee,  and  in  restraining  him 
from  making  any  further  payments  on  his  executory  contract :  Id, 

Ejectment  is  a  legal  action,  in  which  the  plaintiff  can  succeed  only  by 
making  out  a  legal  title  in  himself,  in  the  pursuit  of  a  legal  remedy.  If 
the  equitable  title  is  in  the  defendant,  and  the  only  right  the  plaintiff  can 
claim  is  that  of  an  equitable  lien  upon  an  equitable  title,  he  must  fail :  Id. 

A  sheriff's  deed  need  not  contain  a  recital  of  the  particular  execution 
bj  virtue  of  which  he  sells  real  estate :  Id. 

Recording  of  Deed$ — Memorandum  of  AUerationt. — It  is  the  duty  of  a 
county  clerk  to  record  the  memorandum  of  alterations  and  interlineations 
in  a  deed ;  and  it  is  not  erroneous  for  a  judge  to  charge  the  jury  that  the 
absence  of  any  such  memorandum,  in  the  record,  is  a  circumstance  for 
their  consideration  in  connection  with  the  question  of  an  alleged  fraudu- 
lent insertion  in  the  deed :  Heyer  vs.  Heyer, 

Guaranty. — guaranty  of  collection  implies  that  a  note  or  other  evi- 
dence of  debt  is  good,  or  good  and  collectable  against  the  principal  debt- 
ors; and  this  means  collectable  by  due  course  of  law  :  Cady  et  al.,  Ex'rs.^ 
T8.  Sheldon  et  aL 

Ordinarily,  to  test  that  question,  it  is  necessary  that  the  customary  legal 
proceedings  should  be  resorted  to :  Id. 
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Yet  it  is  not  absolutely  indispensable  that  legal  proceedings  should  be 
resorted  to,  if  it  otherwise  satisfactorily  appears  that  such  proceedings 
would  be  entirely  ineffectual :  Id, 

When  a  mortgage  is  given,  as  collateral  to  the  bond  guarantied,  it  is 
not  indispensable  that  the  holders  of  the  bond  should  seek  satisfaction  out 
of  the  mortgaged  premises,  by  a  foreclosure,  if  it  appears  that  that  remedy 
would  have  proved  fruitless :  Id. 

Breach  of  Promise  to  Marry  ;  Action  for  ;  Evidence  in. — In  an  action 
by  a  female  to  recover  damages  for  a  breach  of  a  contract  to  marry,  the 
judge  allowed  the  plaintiff,  after  she  had  testified,  without  objection,  to 
the  defendant's  promise  that  she  should  not  be  any  the  worse  for  him,  nor 
come  to  any  disgrace  by  him,  and  if  she  did  he  would  marry  her^  to  tes- 
tify that  she  was  pregnant  by  defendant  at  the  time  he  abandoned  her. 
ffeldy  that  the  evidence  was  properly  received :  Hotchkins  vs.  Hodge. 

A  wrong  done  to  the  female,  such  as  sexual  intercourse  with  her,  by 
her  alleged  suitor,  will  not  make  a  promise  to  marry,  founded  thereon,  or 
arising  therefrom,  invalid  or  inoperative.  Such  a  promise  is  not  liable  to 
the  objection  that  it  encourages  immorality :  Id. 

It  is  not  indispensable  that  a  promise  to  marry  should  be  express.  It 
may  be  implied  from  circumstances;  and  it  may  rest  partly  on  both;  that 
is,  on  express  words,  and  on  conduct  and  acts  reasonably  leading  to  the 
same  conclusion :  Id. 

Long-bestowed  and  particular  attentions,  having  apparently  an  honora- 
ble object,  furnish  sufficient  evidence  from  which  the  jury  may  imply  a 
promise  of  marriage :  Id. 

Principal  and  Agent. — Where  an  agent  is  prosecuted,  and  a  judgment 
obtained  against  him,  for  an  act  done  in  obedience  to  instructions  from  his 
principal,  such  act  being  done  in  good  faith  and  under  the  belief  that  the 
instructions  were  reasonable  and  the  act  lawful,  he  is  entitled  to  reim- 
bursement from  his  principal,  for  all  the  damages  he  has  sustained :  Sowe 
vs.  The  Buffalo,  New  York  and  Erie  Railroad  Company. 

And  it  is  immaterial  whether  the  act  for  which  the  recovery  was  had, 
against  the  agent,  was  in  fact  lawful  or  unlawful ;  the  instructions  being, 
in  either  case,  the  proximate  cause  of  action  and  recovery :  Id. 

The  settlement  of  the  judgment,  by  the  agent,  after  he  has  been  charged 
in  execution,  by  giving  his  note  for  the  amount,  is  a  good  payment  of  the 
judgment:  Id. 

If  the  agent  is  charged  in  execution  upon  the  judgment  recovered 
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against  him,  this  is  the  highest  satisfaction  known  to  the  kw :  and  is  equi- 
valent to  an  actual  payment  by  him,  in  money,  of  the  judgment,  for  the 
purpose  of  charging  his  principal  with  the  liability  for  full  reimburse- 
ment: Id, 

Agreement — The  plaintiff  agreed  to  deliver  to  defendants  a  force-pump, 
for  $60,  promising  that  if  the  defendants  could  not  make  it  operate,  be 
would  take  it  away  again ;  the  defendants  agreeing  that  if  the  plaintiff 
would  send  them  such  a  pump,  on  trial,  they  would  try  it,  after  which,  if 
they  liked  it,  they  would  buy  it.  Held,  that  this  was  not  a  sale  of  the 
pump,  but  a  conditional  agreement  to  purchase  it  at  a  future  time  :  Mc- 
Donald  vs.  Pier  son, 

Hddf  alsoy  that  the  defendants  were  bound  to  try  the  pump  within  a 
reasonable  time ;  and  that  they  having  kept  the  same  in  their  possession 
for  nearly  two  years,  without  making  any  trial  of  its  sufl5ciency,  or  showing 
any  valid  excuse  for  the  neglect,  the  plaintiff  was  at  liberty  to  treat  the 
condition  as  waived,  and  was  entitled  to  recover  the  stipulated  price  of  the 
pomp:  Id, 

Held,  further^  that  a  trial  of  the  identical  pump  was  what  the  agreement 
required,  and  no  other  test  was  admissible.  Hence  the  opinions  of  me- 
chanics and  experts,  who  had  pronounced  the  pump  insufficient  to  accom- 
plish the  purpose  for  which  it  was  designed,  furnished  no  excuse  to  the 
defendants  for  omitting  to  make  a  trial  thereof :  Id. 

Judgment — Evidence. — Where,  in  an  action  upon  a  judgment,  the  de- 
fendant, by  his  answer,  puts  in  issue  the  existence  of  a  regular,  valid,  and 
legal  judgment,  any  evidence  tending  to  show  the  judgment  illegal  or  void 
iu  competent.  Hence,  a  certified  copy  of  the  judgment  record,  showing 
that  since  the  joining  of  the  issue  the  judgment  has  been  vacated,  is  ad- 
missible :  Kinsey  vs.  Ford, 

SUPREME  COURT  OP  RHODE  ISLAND.* 

Guaranty — Conttruction, — The  cardinal  rule  in  the  construction  of  all 
instruments,  guaranties  included,  is,  to  read  the  writing,"  and,  taking 
its  language  in  connection  with  the  relative  position  and  general  purpose 
of  the  parties,  to  gather  from  it,  if  you  can,  their  intent  in  the  questiona- 
ble particular.  If,  thus  considered,  its  language  is  equally  susceptible  of 
either  of  two  reasonable  interpretations,  tJuit  is  to  be  adopted  which  makes 

^  From  Hon.  Samuel  Ames,  Reporter ;  to  appear  in  the  4th  volume  of  his  Reports. 
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most  strongly  against  the  maker  of  the  instrument,  or  party  using  the  am- 
biguous words;  and  this  rule,  in  application  to  guaranties,  is  quite  compar 
tible  with  another,  that  no  one  can  claim  under  a  guaranty  who  does  not 
bring  himself  fairly  within  its  terms :  Dehlois  vs.  Earle. 

Where  the  plaintiff,  in  an  indenture  of  lease,  by  the  words — "  I  agree 
to  and  with  the  said  J.  E.  H.  to  lease  to  him" — leased  to  J.  E.  H.  certain 
premises,  and  by  the  same  phrase  agreed  in  the  same  instrument,  at  the 
option  of  said  J.  E.  H.,  to  lease  to  him  the  premises  for  another  year  upon 
the  same  terms  and  conditions,  at  a  certain  rent,  payable  at  a  certain  time 
named  in  the  lease,  and  the  defendant,  by  a  covenant  next  following  in 
the  instrument  the  stipulation  for  another  year,  agreed,  that  in  case  the 
said  J.  E.  H.  shall  neglect  or  refuse  to  pay  the  aforesaid  rent  in  manner 
aforesaid,  I  will  pay  the  same  within  ten  days  thereafter,"  Held^  that  the 
defendant's  guaranty  applied  to  the  second  year's  rent,  as  well  as  to  the 
first:  Id, 

Mortgage  in  trust — Compensation  of  Mortgagee — Jua  AUawances — JUig- 
representation  in  Conditions  of  Sales — Demurrer. — A  mortgagee  in  trust, 
with  a  power  of  sale,  may  hold  the  mortgaged  estate  against  the  purchaser 
of  the  equity  as  charged  with  the  expenses  of  a  sale  by  such  mortgagee 
attempted  and  discontinued  in  accordance  with  his  trust  and  of  obtaining 
necessary  legal  advice  in  the  execution  of  the  trust,  under  the  head  of  jusi 
allowances ;  but,  unless  expressly  stipulated  in  the  mortgage,  cannot  hold 
it  charged  with  any  commissions  or  fees  for  his  own  services :  AUen  vs. 
Robbins. 

Where  the  assignees  of  a  mortgaged  estate  sold  the  equity,  subject  to 
the  mortgage,  at  auction,  and  in  the  conditions  of  sale  described  the  mort- 
gage as  amounting  to  a  sum  certain,  for  principal  and  interest,  but  in  the 
same  conditions  allowed  the  purchaser  ten  days  after  the  sale  within  which 
to  examine  the  title,  promising  to  cure  any  objection  to  it,  or  to  annul  the 
sale,  and  the  purchaser  long  subsequent  to  the  sale  took  from  the  assignees 
a  quit-claim  deed,  without  warranty,  of  their  title  to  the  estate,  subject  to 
the  mortgage :  Held,  upon  demurrer  to  a  bill  by  the  purchaser  against 
the  assignees,  to  compel  them  to  pay  in  his  discharge  certain  expenses  of 
the  mort^jagee  which  formed  just  allowances  to  him  under  the  mortgage, 
that,  as  the  bill  charged  no  fraud  in  the  assignees  in  their  said  misrepre- 
sentation, the  above  facts  stated  in  it  would  not  maintain  a  suit,  either  at 
law  or  in  equity :  Id. 

Release  under  a  YoUuniary  Assignment — Sunday, — ^The  delivery  of  a 
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release  by  a  creditor  to  an  assignee  ander  a  yoIuDtary  aasigDment,  wlio  is 
aathorized  by  the  assigoor  to  receive  it  for  him,  is  equivalent  to  a  delivery 
of  the  same  to  the  assignor  personally :  Allen  vs.  Gardiner, 

The  execution  of  such  a  release  by  delivery  on  Sunday^  is  not  void 
under  eh.  216,  s.  7,  of  the  Revised  Statutes;  not  being  labor,  business, 
or  work,  within  the  ordinary  calling  of  either  of  the  parties  to  it,  prohi- 
bited by  that  section :  Id. 

Sole  and  separate  use.  Estate  /or.  tchat  will  create — Curtesy  of  Hus- 
hand. — Although  no  particular  form  of  words  is  necessary  to  create  an 
estate  to  the  sole  and  separate  use  of  a  woman  as  against  her  present  or 
fature  husband,  yet  such  words  must  be  used  in  the  language  limiting  the 
use,  as  clearly  and  unequivocally  express  the  intent  to  exclude  his  marital 
rights,  and  does  not  leave  that  intent  a  matter  of  doubt  and  speculation  : 
Nightinyale  et  al.  vs.  Hidden  et  al. 

Hence,  where  the  guardian  and  brother  of  a  feme  sole  who  was  under 
age  and  contracted  to  be  married,  at  her  request,  purchased  an  estate  with 
her  money,  and  took  the  deed  to  himself  in  fee,  described  therein  as  her 
goardian,  habendum  to  him,  his  heirs  forever,  to  and  for  the  only  proper 
use,  benefit,  and  behoof "  of  his  ward,  "  her  heirs  and  assigns  forever," 
and  the  covenants  of  warranty  and  for  quiet  enjoyment  ran  to  him,  "  his 
heirs  and  assigns,  to  and  for  the  sole  use,  benefit,  and  behoof  of  her,  her 
heirs  and  assigns,"  it  was  held^  that  these  words,  merely,  did  not  create  a 
trust  for  the  sole  and  separate  use  of  the  ward,  but,  there  being  nothing 
for  the  guardian  to  do  under  the  provisions  of  the  deed,  the  Statute  of 
Uses  transferred  the  legal  title  to  the  ward,  so  as  to  admit  her  husband  to 
curtesy  in  her  estate :  Id, 

8UPBEME  COURT  OP  MASSACHUSETTS.* 

Set-off — Notice — Promissory  Note. — An  overdue  negotiable  promissory 
note  of  a  plaintiff,  indorsed  to  and  held  by  the  defendant  before  the 
commencement  of  an  action  against  him,  is  a  proper  subject  of  set-off, 
although  no  notice  that  the  defendant  held  the  same  was  given  to  the 
plaintiff  before  the  commencement  of  the  action :  Cook  vs.  Mills, 

Insolvency — Action  by  Foreign  Corporation. — A  certificate  of  discharge 
in  insolvency  is  no  bar  to  an  action  by  a  foreign  corporation  against  the 
pajee  of  a  note  who  indorsed  it  to  them  in  blank  before  its  maturity, 

^  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  the  6th  volume  of  his 
KeporlB. 
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althougli  the  note  itself  was  executed  and  made  payable  in  this  common- 
wealth, by  a  citizen  thereof:  Producers*  Bank  vs.  Famum, 

Wrongful  Acts  hy  Persons  acting  separately — Joint  Trespass — Acti<m 
against  one, — If  several  different  creditors,  acting  separately,  without  coo- 
cert,  and  without  knowing  that  they  were  employing  a  common  agent,  have 
wrongfully  caused  their  debtor  to  be  arl-ested  on  their  several  writs,  by  the 
same  officer,  who  served  the  writs  simultaneously,  and  by  virtue  thereof 
committed  the  debtor  to  jdl,  where  he  was  confined  upon  all  of  them  at 
the  same  time,  they  are  to  be  regarded  as  joint  trespassers;  and  full  satis- 
faction received  by  the  debtor  from  one  of  them  is  a  bar  to  an  action  bj 
him  against  the  others :  Stone  vs.  Dickinson. 

Conditional  Promise — Burden  of  Proof. — If  a  written  premise  to  pay 
money  is  given  with  a  condition  providing  that  it  shall  be  void  upon  the 
happening  of  a  certain  event,  the  burden  of  proof,  in  an  action  against 
the  maker,  is  upon  the  defendant  to  show  that  the  event  has  happened : 
Thayer  vs.  Connor. 

Collateral  Security — Absolute  Bill  of  Sale  intended  for. — Taking  a  bill 
of  sale  of  personal  property  absolute  in  terms,  but  intended  as  collateral 
security,  amounts  only  to  a  pledge,  which  is  lost  by  giving  up  the  possession 
thereof  to  the  general  owner,  even  though  under  restrictions  as  to  the  use 
of  it :  Walker  vs.  Staples. 

Attached  Property — Action  against  Officer  for  loss  of. — If  attached 
property,  of  which  due  care  is  taken  by  the  officer  or  keeper,  is  stolen, 
the  officer  is  not  liable  for  the  loss :  Dorman  vs.  Kane. 

In  an  action  against  an  officer  to  recover  the  value  of  attached  property 
which  has  been  stolen,  if  evidence  has  been  introduced  to  show  that  in 
particular  instances  his  keeper  was  careless  in  leaving  the  room  in  which 
the  property  was  kept  with  the  door  unlocked,  he  may  show  in  reply  that 
it  was  the  habit  of  the  keeper  to  lock  the  door,  when  about  to  leave  the 
room :  Id. 

If  a  judgment-debtor  whose  property  has  been  attached  on  mesne  process 
has  paid  the  amount  of  the  judgment,  and  informs  the  officer  thereof,  and 
demands  the  return  of  his  property  before  the  expiration  of  thirty  days 
from  the  rendition  of  the  judgment,  and  the  officer,  without  asking  for 
delay  or  authority  from  the  judgment-creditor  to  deliver  up  the  property, 
replies  that  it  is  lost  and  he  cannot  deliver  it  up,  this  is  a  waiver  of  any 
right  which  he  might  otherwise  have  had  for  further  time :  Id. 
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An  officer  is  not  made  liable  for  the  conversion  of  attached  property, 
hy  proof  that  it  has  been  stolen  from  his  possession  :  Id. 

Statute  of  Frauds — Delivery  and  Acceptance — Duty  of  Judge  where 
Endence  insufficient. — If  the  evidence  to  show  a  delivery  and  acceptance 
of  goods,  sufficient  to  satisfy  the  Statute  of  Frauds,  is  so  slight  that  the 
court  would  set  aside  any  number  of  verdicts,  finding  such  delivery  and 
acceptance,  that  should  be  rendered  upon  it,  toties  quotieSy  it  is  the  duty 
of  the  judge  to  withdraw  the  case  from  the  jury;  and  an  exception  lies  to 
his  refusal  to  do  so  :    Denny  vs.  Williams. 

A  delivery  and  acceptance  of  goods,  sufficient  to  satisfy  the  Statute  of 
Frauds,  can  only  be  shown  by  some  clear  and  unequivocal  act :  Id, 

Jury  Trial — Practice — Questions  hy  Judge — Privileged  Communica- 
tions. — The  presiding  judge  at  a  trial  may  inquire  of  the  jury  on  what 
ground  they  found  their  verdict,  in  the  absence  and  without  the  consent 
of  counsel ;  and  their  reply  to  such  inquiry  may  be  considered  by  this 
court,  in  determining  the  materiality  of  questions  presented  on  a  bill  of 
exceptions :  Lawler  vs.  Earle. 

The  owner  of  a  building  which  has  been  set  on  fire  may  caution  the 
persons  employed  by  him  therein,  against  a  particular  person  suspected  of 
being  the  incendiary ;  and  his  statements  to  them,  if  made  in  good  faith 
for  this  purpose,  are  privileged  communications,  although  they  contain  an 
unfounded  criminal  charge  against  the  suspected  person :  Jd. 

County  Commissioners^  facts  certified  hy^  not  traversable  on  Certiorari — 
Proceedings  of  not  reversed  for  technical  Inaccuracy, — If  county  commis- 
sioners have  certified  to  this  court  their  proceedings  in  a  case  before  them, 
in  compliance  with  the  command  of  a  writ  of  certiorari,  the  facts  certified 
by  them  are  not  traversable,  nor  is  other  evidence  admissible  to  control  or 
contradict  them,  or  to  show  that  the  judgment  or  decree  of  the  commis- 
sioners ought  to  be  reversed :  Mendon  vs.  Commissioners  of  Worcester. 

If  it  appears  from  the  whole  record  of  the  proceedings  of  county  com- 
missioners, as  certified  by  them  to  this  court,  in  compliance  with  the  com- 
mand of  a  writ  of  certiorari,  that  their  decision  of  a  question  before  them 
was  founded  upon  a  consideration  of  adequate  and  uncontradicted  evi« 
dence,  and  was  substantially  correct,  and  worked  no  injustice  to  anybody, 
the  proceedings  will  not  be  vacated,  although  the  commissioners'  view  of 
the  law  as  to  the  burden  of  proof  was  not  expressed  with  technical  accu- 
wcy:  Id. 
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Slander — Burden  of  Proof  as  to  time  of  speaking. — In  an  action  for 
slander,  the  burden  of  proof  is  on  the  plaintiff  to  prove  tbat  the  words 
were  spoken  within  two  years  before  the  suing  out  of  his  writ :  Pond  vs. 
Gibson. 

Exemption  from  Attachment — Gen.  Sl  c.  133,  s.  32. — Under  Gen.  Sts. 
c.  133,  s.  32,  machines  of  simple  construction,  moved  by  the  hand  or  foot^ 
and  used  in  the  manufacture  of  boots,  are  exempt  from  attachment,  al- 
though the  owner  employs  a  number  of  men  under  him  in  carrying  on  the 
business,  by  whom  the  machines  are  generally  used :  Daniels  vs.  Hayward. 

SUPREME  COUBT  OF  PENNSYLVANIA.^ 

Right  of  Way  by  User — Presumption  of  Grant. — The  use  of  a  road 
over  the  land  of  another,  without  permission  or  objection,  is  adverse,  and 
if  enjoyed  uninterruptedly  for  twenty-one  years,  gives  a  right  of  way : 
Pierce  vs.  Claud, 

Without  evidence  to  explain  how  it  began,  the  enjoyment  is  presumed 
to  have  been  in  pursuance  of  an  unqualified  grant;  and  the  burden  of 
showing  the  contrary  is  upon  the  owner  of  the  land :  Id, 

In  an  action  of  trespass  for  entering  the  plaintiff's  field,  over  which 
defendant  alleged  a  right  of  way  by  user  for  more  than  forty  years,  the 
plaintiff  gave  in  evidence  declarations  of  defendant  that  he  held  the  right 
of  way  by  sufferance,  though  other  declarations,  inconsistent  therewith, 
were  proved  to  the  effect  that  he  would  stand  upon  his  legal  rights.  The 
court  declined  to  instruct  the  jury,  that  the  evidence,  if  believed,  showed 
that  the  way  was  used  under  favor  and  not  adversely,  and  charged  that 
the  declarations  were  insufficient  to  affect  defendant's  rights.  On  writ  of 
error,  it  was  JSeld,  that  as  the  declarations  of  defendant  were  equivocal 
and  inconsistent,  they  were  not  sufficient  to^repel  the  presumption  of  a 
grant,  and  that  the  instruction  of  the  court  was  not  erroneous :  Id. 

Where  the  points  of  the  plaintiff  in  error  presented  to  the  court  below, 
are  answered  with  sufficient  distinctness  in  the  answers,  when  taken  in  con- 
nection with  the  general  charge  to  the  jury,  it  is  not  a  ground  for  reversing 
the  judgment  that  direct  and  unequivocal  answers  were  not  made  to  each : 
Id. 

Constitutionality  of  the  Act  of  March  l^th  1862,  authorizing  the  Arrest^ 
ifcc,  of  Profession^  Thieves j  &c. — The  constitutional  provision  relative 

1  From  Robert  £.  Wright,  Esq.,  State  Reporter ;  to  be  reported  in  the  6th  Toliime 
of  his  Reports. 
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to  trial  by  jury  was  intended  to  preserve  that  right  as  it  existed  at  the  for- 
mation of  our  state  gOTernment,  and  not  to  increase  oic  extend  it^  and  must 
be  construed  with  reference  to  the  statutes  that  were  in  force  in  England, 
and  in  the  proyince  of  Pennsylvania,  at  the  adoption  of  the  first  constitution  ' 
of  the  state :  Byerz  and  Davis  vs.  The  Commonwealth, 

The  Act  of  March  13th  1862,  authorizing  the  arrest  of  professional 
thieves,  burglars,  &o.,  in  the  city  of  Philadelphia,  and  their  commitment 
to  prison  by  the  mayor,  or  public  magistrate  of  the  central  station,  is  not 
in  conflict  with  the  constitutional  right  of  trial  by  jury,  nor  prohibited 
by  the  ninth  section  of  the  bill  of  rights :  Id, 

A  conviction  by  a  magistrate  under  this  act^  which  in  describing  the  of- 
fence, follows  the  words  of  the  statute,  and  sets  out  the  fact  that  the  charge 
wnB  satisfactorily  proven,  is  neither  illegal  or  void :  Id, 

Answer  of  Court  to  Prayer  for  Instruction  to  Jury^  vshen  sutfficient,— 
Accord  and  Satisfaction  not  valid  without  Performance, — In  an  issue 
to  ascertain  how  much,  if  anything,  was  due  on  a  cautionary  judgment, 
the  court  submitted  to  the  jury  a  question,  arising  out  of  a  settlement  be- 
tween the  plaintiff  and  defendant  and  the  giving  of  a  note  thereon  by  the 
defendant,  whether  the  note  was  received  and  accepted  in  satisfaction  of 
the  judgment,  or  was  only  a  liquidation  of  the  amount  due,  without  dis- 
tinctly affirming  defendant's  points,  to  the  effect  that  if  the  jury  believed 
the  evidence,  their  verdict  should  be  for  the  defendant.  Held^  that  as 
the  question  was  one  of  fact  for  the  jury,  the  ruling  of  the  court  below 
was  not  error :  Schilling  vs.  Durst, 

Where  the  defendant  agreed  to  build  a  house  for  the  plaintiff  within  a 
specified  time,  in  consideration  of  a  given  sum,  a  release  of  all  claims 
against  him  including  the  judgment,  and  security  for  the  performance  of 
the  agreement,  which  the  defendant  gave,  but  did  not  build  the  house, 
the  agreement  and  giving  security  under  it,  would  not  discharge  or  satisfy 
the  judgment:  the  covenants  between  the  parties  constituted  an  entire 
contract,  with  mutual  and  dependent  conditions,  and  the  defendant  could 
not  claim  the  satisfaction  of  the  judgment,  as  part  of  his  compensation 
after  finishing  the  house,  without  performance  of  his  covenants  to  build 
it,  notwithstanding  the  security  given :  Id, 

"  Nephews  and  Nieces*'  of  Testator,  definition  of, — A  testatrix  by  will 
made  a  residuary  bequest  to  all  my  nephews  and  nieces."  Held,  that 
only  her  own  nephews  and  nieces  were  included,  and  not  those  of  her 
husbft&d:  Green's  Appeal.   Satterthwaite^s  Appeal.  Mary  Paurs  Estate, 
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A  bequest  of  a  sum  of  money  to  one  in  these  words,  "  both  principal 
and  interest  (if  she  needs  it)  daring  her  lifetime,  after  which  to  be  dis- 
posed of  in  like  manner  as  the  residue  of  my  estate/'  (t.  among  nephews 
and  nieces  of  testator),  is  not  within  the  Act  of  24th  February  1834,  §  49, 
prohibiting  its  payment  to  the  primary  legatee  without  security  :  Id, 

Poor-House  not  Taxable  for  School  Purposes. — A  county  poor-house  is 
not  taxable  for  school  purposes  by  the  school  directors  of  the  township 
wherein  it  is  situated :  Directors  of  the  Poor  of  Schu^lhtU  County  vs. 
School  Directors  of  North  Manheim  Township. 

Validity  of  Promise  to  accept  BiU,—K  promise  to  accept  a  bill  is 
equivalent  to  an  acceptance,  not  only  as  to  the  drawer,  but  as  to  every 
party  who  takes  the  bill  on  the  faith  of  the  promise :  Suman  et  aL  vs. 
Harrison  et  al. 


NOTICES  OF  NEW  BOOKS. 

Thk  National  Almanac  and  Annual  Bsco&d,  for  the  year  1863.   Philadelphia : 
George  W.  Childs.  1868. 

Although  it  is  not  our  habit  to  notice  new  books  except  those  of  a 
strictly  legal  character,  yet  we  are  departing  very  little  from  our  rule  in 
commending  to  our  readers  the  new  National  Almanac. 

As  a  compendium  of  useful  information,  moreover,  it  has  received  such 
universal  commendation  from  the  press,  that  we  are  not  called  upon  to 
say  more  than  a  few  words  about  those  portions  of  immediate  interest  to 
the  profession.  Of  these,  the  most  important  are  the  abstracts  and  titles 
of  public  laws  passed  by  the  Thirty-sixth  and  Thirty-seventh  Congresses, 
a  convenient  alphabetical  summary  of  the  Excise  Tax,  and  of  the  Tariff 
Act  of  1862 ;  but  in  addition  to  these  the  account  under  the  name  of  each 
state  of  its  judicial  organization  and  division,  and  the  officers  at  the  pre- 
sent time,  though  concise,  is  full  and  accurate  to  a  degree  Very  rare  in 
works  of  this  kind.  Of  the  lists  of  officers,  including  judges  and  clerks 
of  court,  reporters  and  others,  with  their  residences,  directions,  &c.,  we 
have  had  occasion  several  times  to  avail  ourselves,  and  have  found  them 
unusually  full  and  reliable.  Altogether  the  book  is  one  not  only  of  great 
convenience  and  utility  for  present  service,  but  is  the  beginning  of  a  series 
which,  if  kept  up  to  the  same  standard,  will  be  very  desirable  upon  our 
book-shelves  as  a  permanent  repository  of  useftil  information. 

J.  T.  M. 


THE 

AMERICAN  LAW  REGISTER. 


JUNE,  1863. 


RECIPROCAL  SERVITUDES  OR  EASEMENTS. 

The  question  whether  when  a  servitude  is  acquired  by  prescrip- 
tion in  favor  of  land,  as  a  charge  upon  other  land,  a  reciprocal 
right  is  acquired  in  favor  of  the  servient  tenement  to  a  continued 
exercise  of  the  servitude,  has  been  often  discussed  in  courts  of  law, 
bat  seems  never  to  have  been  finally  decided. 

That  the  dominant  tenement  may  be  charged  by  express  grant 
irith  the  reciprocal  servitude  as  the  consideration  of  the  servitude 
imposed  on  the  servient  tenement — the  land  and  ndl  the  person 
being  subjected  to  the  charge — seems  to  be  very  clear. 

If  a  person  covenants  that  in  consideration  that  he  is  permitted 
to  flow  his  neighbor's  land  with  water,  he  will  for  ever  maintain  the 
dam  on  his  own  land  by  which  the  overflow  is  effected,  so  as  to 
form  an  icefield ;  he  not  only  charges  himself  personally  with  the 
obligation,  but  a  reciprocal  servitude  is  constituted  which  charges 
the  dominant  tenement  and  may  pass  as  appurtenant  to  it.  Is 
8ach  a  reciprocal  servitude  implied  from  the  exercise  of  the  prin- 
cipal right  during  the  time  of  limitation  ? 

The  foundation  of  a  prescriptive  servitude  is  adverse  possession ; 
bat  adverse  possession  does  not  always  imply  a  wrongful  com- 
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mencement.    A  possession  which  commences  under  a  license  if 
enjoyed  as  of  right,  is  adverse. 

When  two  proprietors  build  houses  each  on  his  own  land,  but 
under  the  same  common  roof,  and  with  a  common  support,  each 
has  a  servitude  of  support  against  the  other.  The  reciprocal  ser- 
vitude in  this  case  depends  upon  a  mutual  license  ;  but  the  posses- 
sion is  of  right  and  adverse.  The  mutual  advantage  is  the  consi- 
deration of  the  express  and  implied  license.  As  soon  as  the 
license  is  executed,  the  right  to  the  servitude  of  support  exists ;  a 
fortiori  is  the  right  absolute  after  an  enjoyment  during  the  time 
of  limitation.  In  the  case  supposed,  the  advantage  is  mutual  and 
immediate,  and  the  reciprocal  servitudes  are  the  consideration  each 
of  the  other  ;  but  a  case  may  be  stated  where  there  is  no  such  im- 
mediate advantage  to  the  servient  tenement,  and  yet  a  reciprocal 
servitude  clearly  exists.  If  A.  builds  the  wall  of  his  house  partly 
on  his  own  land  and  partly  on  the  land  of  B.,  the  latter  would, 
after  twenty  years,  acquire  a  right  to  have  the  wall  maintained  as 
a  support  for  a  house  to  be  subsequently  erected. 

The  foundation  of  a  reciprocal  servitude  is  a  presumed  grant,  and 
in  general  an  adverse  possession  is  the  necessary  basis  of  such  a 
grant.  If  a  proprietor  erects  a  dam  on  a  stream  upon  his  own  land, 
and  thus  sets  the  water  back  upon  the  land  of  a  proprietor  above, 
he  furnishes  him  with  a  right  of  action,  and  by  an  adverse  user  for 
twenty  years,  acquires  a  right  to  maintain  the  dam ;  but  what  is 
the  foundation  on  which  the  right  of  the  upper  proprietor  to  have 
the  overflow  which  has  existed  by  means  of  the  dam  continued  for 
his  benefit  ?  His  enjoyment  of  the  water  for  twenty  years  has 
never  given  any  cause  of  action  to  the  proprietor  of  the  dam.  His 
user  may  have  been  as  of  right,  but  it  has  not  been  adverse  in  the 
sense  that  an  action  might  have  been  sustained  against  him.  Ad- 
mitting that  the  advantages  derived  from  the  flow  of  water  may 
have  been  the  reason  for  the  acquiescence  of  the  owner  of  the 
servient  land  in  the  charge  upon  his  land,  it  may  be  asked,  what 
right  has  he  acquired  to  have  it  continued  ?  Although  a  wrongful 
adverse  possession  is  generally  the  foundation  of  a  presumed 
grant,  it  is  not  its  only  support. 
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A  mutual  adyantage  may  be  the  consideration  for  an  agreement 
to  impose  reciprocal  charges.  A  man  may  be  presumed  to  have 
granted  the  servitude  imittendi  tigni,  in  consideration  of  the  sup* 
port  which  the  timber  yields  to  the  servient  tenement.  When  a 
party*wall  is  erected  so  as  to  stand  upon  the  land  of  two  adjoining 
proprietors,  there  is  a  presumed  agreement  on  the  part  of  each 
proprietor  to  maintain  that  portion  of  the  wall  standing  on  his  own 
land.  The  presumption  results  from  the  mutuality  of  the  consi- 
deration. So  if  a  man  erects  a  dam  and  a  tide  mill,  partly  on  his 
own  land  and  partly  on  the  land  of  his  neighbor,  who  uses  the 
water  for  propelling  machinery,  the  acquiescence  of  the  owner  of 
the  servient  land  in  the  use  thus  made  of  his  premises,  may  be  a 
consideration  for  a  charge  upon  the  owner  of  the  dominant  tone* 
ment,  to  submit  to  the  maintenance  of  the  dam  in  part  upon  his 
own  land. 

It  would  seem  that  the  agreement  in  such  a  case  is  to  be  pre- 
sumed as  a  fact,  and  is  not  a  conclusion  of  law  such  as  results 
from  an  adverse  enjoyment  which  gives  a  cause  of  action.  When 
an  adjoining  proprietor  derives  an  advantage  which  corresponds 
with  that  of  the  encroaching  party,  from  the  acts  which  trench 
upon  his  property,  a  strong  presumption  exists  that  such  advan* 
tage  was  the  inducement  for  his  acquiescence,  and  that  there  was 
an  agreement  for  mutual  servitudes ;  but  the  presumption  in  such 
cases  is  not  absolute,  like  the  presumption  of  law  which  exists 
where  a  cause  of  action  exists  on  an  adverse  possession.  The  pre- 
sumption is  one  of  fact  only  within  the  discretion  of  the  triers. 
If  a  man  builds  a  house  so  that  the  water  falls  from  the  eaves  upon 
his  neighbor's  land,  he  may  acquire  an  absolute  right  to  the  over- 
hanging eaves,  after  an  enjoyment  of  twenty  years;  bat  his 
neighbor  does  not  acquire  an  absolute  right  to  have  the  house  main- 
tained for  the  purpose  of  supplying  water  from  the  roof.  If  the 
owner  of  the  servient  tenement  derives  some  advantage  from  the 
flow  of  water  from  the  eaves,  it  is  so  disproportioned  to  the  burden 
which  would  be  imposed  by  the  constitution  of  reciprocal  servi- 
tudes, that  as  a  presumption  of  fact  it  would  be  absurd  to  suppose 
their  existence. 
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It  appears,  from  the  following  passage  in  the  Digest  of  JustiniaD, 
that  when  a  work  has  existed  on  land  of  a  proprietor,  from  which 
a  neighbor's  land  deriyed  advantage,  a  servitude  resulted  from  long 
enjoyment,  in  favor  of  the  land  benefited  by  the  work  :  D.  89,  3, 
2,  5.  « Item  Varus  ait,  Aggerem,  qui  in  fando  vicini  erat,  vis 
aqnie  dejecit :  per  quod  effectum  est,  ut  aqua  pluvia  mihi  noceret. 
Varus  ait,  Si  naturalis  |  agger  fuit  non  posse  me  vicinum  cogere 
aquse  pluvise  arcendse  actione,  ut  eum  reponat  vel  reponi  sinat. 
Idemque  putat,  et  si  manufactus  fuit,  neque  memoria  ejus  ezstaret: 
quod  si  exstet,  putat  aquse  pluvise  arcendse  aotione  eum  teneri. 
Labeo  autem,  si  manufactus  sit  agger,  etiamsi  memoria  ejus  nou 
exstat,  agi  posse,  ut  reponatur:  nam  hac  aotione  neminem  cogi 
posse,  ut  vicino  prosit,  sed  ne  noceat  aut  interpellet  faoientem  quod 
jure  facere  possit.  Quamquam  tamen  deficiat  aquie  pluvise  arcend» 
actio :  attamen  opinor  utUem  actionem  vel  interdictum  mihi  com- 
petere  adversus  vicinum,  si  velim  aggerem  restituere  in  agro  ejus, 
qui  factus  mihi  quidem  prodesse  potest,  ipsi  vero  nihil  nocituros 
est;  hsec  sequitas  suggerit,  etsi  jure  deficiamur/'  (Varus  sup- 
poses that  an  embankment  on  the  land  of  a  neighbor  has  been 
carried  away  by  a  flood,  in  consequence  of  which  I  sustain  damage 
from  the  discharge  of  rain  water.  Varus  says  that  if  the  embank- 
ment was  a  natural  one,  I  cannot,  by  the  action  aqtuB  pluvia 
arcendce,  compel  my  neighbor  to  restore  it,  or  suffer  it  to  be  restored, 
and  he  thinks  that  the  same  is  true  if  the  embankment  is  artificial, 
if  the  fact  that  it  is  so  cannot  be  shown :  but  if  it  can  be  shown 
to  be  artificial,  the  action  aqtuB  plumcB  areendm  may  be  sustained 
against  him.  But  Labeo  is  of  opinion  that  if  the  embankment  is 
artificial,  though  (having  existed  immemorially)  no  evidence  of  the 
fact  exists,  the  action  for  its  restoration  may  be  sustained.  For 
by  this  action  one  cannot  be  constrained  to  do  something  for  the 
profit  of  his  neighbor,  but  to  avoid  doing  him  an  injury,  or  pre- 
venting what  he  may  lawfully  perform.  But,  even  if  he  is  not 
entitled  to  the  action,  still  I  am  of  opinion,  says  Paul,  that  the 
actio  utUis  is  competent  against  a  neighbor,  or  an  interdict,  if  I 
desire  to  restore  the  embankment  on  his  land,  which,  when  restored, 
will  benefit  me,  and  not  be  injurious  to  him.  This  equity  suggests. 
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eyen  if  the  legal  remedy  fails.)  It  appears  that  if  in  this  ease  the 
embankment  had  been  a  natoral  one,  the  action  conld  not  have 
been  sustained,  because  it  is  evident  the  right  to  have  the  embank- 
ment maintained  depended  upon  the  existence  of  a  servitude 
created  by  grant  or  prescription.  The  circumstance  that  it  could 
not  be  shown  when  the  right  commenced,  Labeo  supposes  was  not 
material,  if  the  work  was  really  an  artificial  one.  It  does  not 
seem  to  have  been  at  all  material,  whether  the  embankment  was 
constructed  by  the  owner  of  the  land  where  it  existed,  or  by  the 
owner  of  the  land  protected  by  it.  A  right  to  the  mound  as  a  ser- 
vitude existed,  if  the  work  was  an  artificid.  one,  because  created 
under  a  grant  express  or  presumed.  If  the  protection  had  depended 
upon  a  natural  bank,  no  agreement  could  have  been  implied,  and 
the  rights  of  the  parties  would  have  been  different. 

It  is  evident,  from  the  case  supposed,  that  the  artificial  work 
was  an  ancient  one,  and  that  the  rights  of  the  parties  depended 
not  upon  an  express  grant,  but  upon  a  grant  to  be  presumed  from 
long  user.  Some  agreement,  from  the  mere  enjoyment  of  the  pro- 
tection which  the  embankment  gave,  was  presumed.  The  enjoy- 
ment of  the  servitude  was  of  right,  but  not  adverse,  in  the  sense 
that  a  cause  of  action  was  given  to  the  proprietor  from  whose  land 
it  was  due.  Now,  if  we 'suppose  that  in  this  case  the  effect  of 
the  embankment  was  to  turn  the  course  of  a  stream  from  the  land 
of  the  party  claiming  the  servitude,  for  the  benefit  of  the  owner 
of  the  land  on  which  it  was  made,  reciprocal  servitudes  would  have 
been  created,  and  the  doctrine  of  the  case  supposed  would  have 
been  consistent  with  the  principle  that  a  grant  may  be  presumed, 
in  certain  cases,  from  the  mere  enjoyment  of  rights,  from  their 
continued  exercise,  without  giving  a  right  of  action.  But  if  we 
suppose  the  owner  of  the  land  to  have  derived  no  advantage  from 
the  embankment  on  his  land,  but  that  he  has  assumed  the  onerous 
duty  of  protecting  the  adjoining  land  from  floods,  the  case  stated 
is  stronger.  An  agreement  for  a  sufficient  (pecuniary)  considera- 
tion .is  presumed  merely  from  the  long-continued  enjoyment  of  the 
protection  in  favor  of  the  party  claiming  the  right.  The  grant 
is  then  presumed  from  the  long  submission  of  the  proprietor  to  a 
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burdensome  charge.  The  servitude  in  that  case  is  not  reciprocal, 
but  the  benefit  is  all  on  one  side.  When  a  mutual  advantage  is 
derived  from  the  exercise  of  a  servitude,  a  consideration  for  the 
agreement  presumed  in  the  case  is  shown.  It  a  servitude  may  be 
presumed,  from  the  protection  of  adjoining  land  from  an  overflow, 
against  the  owner  of  land  who  erects  a  work  for  his  own  advantage, 
without  trenching  upon  his  neighbor's  land,  the  presumption  in  its 
favor  is  much  stronger  when  the  maintenance  of  the  WQrk  imposes 
a  continued  charge  upon  land  to  which  this  same  charge  yields  an 
advantage.  The  obligation  is  then  reciprocal,  and  one  servitude 
is  a  consideration  for  the  other.  A  qualified  right  is  gained  by 
the  party  who  exercises  such  a  servitude  during  the  time  of  pre- 
scription. A  person  who,  by  the  erection  of  an  embankment  on 
his  own  land,  diverts  the  course  of  a  stream  from  its  natural  bed, 
during  the  time  of  prescription,  acquires  the  right  indeed  to  the 
stream  in  its  new  course,  but  he  acquires  the  right  subject  to  the 
duty  of  maintaining  the  embankment.  The  proprietor  who  acquires 
the  right  to  the  stream  in  its  new  course,  imposes  by  the  same  act 
the  duty  of  receiving  the  flow  of  the  water  upon  his  own  land. 
He  is  not  justified  in  destroying  the  work,  and  if  it  has  been  carried 
away  by  a  flood,  the  owner  of  the  land  in  favor  of  which  the 
right  exists  may  enter  and  reconstruct  it. 

It  appears,  from  a  passage  in  the  Digest,^  and  the  Commentary 
of  J.  Yoet,  that  when  the  effect  of  a  building  on  the  land  of  one 
person  has  been  to*  introduce  a  favorable  light  by  reverberation 
into  the  apartments  of  a  neighboring  house,  the  duty  of  maintain- 
ing such  house  may  become  a  charge  upon  its  proprietor  far  the 
advantage  of  his  neighbor.  The  duty  of  maintaining  the  structure 
is  imposed  upon  the  owner  of  the  house  for  the  benefit  of  his  neigh- 
bors, and  then,  says  Yoet,  as  in  the  case  of  the  servitude  oneriM 
farendij  he  is  compelled  to  perform  an  act  upon  bis  own  land  con- 
trary to  the  ordinary  nature  of  a  servitude.  After  explaining 
in  what  sense  the  servitude  license  alteris  tollere  is  to  be  under- 


1  Inierdam  did  potest,  earn  quoque,  qui  toUit  SBdifioium,  yel  deprimit,  luminibua 
officere :  si  forte  Karh  Avra»&K\aat»,  id  est,  per  re/raetionem,  »eu  repereutnonem,  rel 
presBora  quadam  lumen  in  eas  sedes  doTOlvatur.    D.  8,  2,  17,  2. 
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Stood,  he  says  that,  besides  that,  there  is  another  servitude  by 
which  a  person  is  compelled  upon  his  own  premises  to  maintain  a 
stracture  at  a  certain  height,  whether  this  is  done  for  the  light, 
or  for  the  sake  of  a  grateful  shade  to  his  neighbor,  or  to  turn 
away  the  wind  and  cold  from  his  premises.  It  is  evident  that 
Ulpian,  in  the  passage  cited  from  the  Digest,  had  in  view  a  case 
where  the  right  was  claimed,  not  in  virtue  of  an  express  grant,  , 
but  as  resulting  from  long*continued  enjoyments  In  this  instance, 
the  prescriptive  right  was  not  founded  upon  an  adverse  user.  The 
party  who  had  acquired  against  his  neighbor  the  servitude  which 
required  him  to  perform  something  on  his  own  land,  not  merely 
to  submit  to  the  performance  of  acts,  had  enjoyed  the  privilege 
claimed  under  circumstances  which  raised  indeed  the  presumption 
of  a  right,  but  in  the  legitimate  exercise  of  his  own  right  of  pro- 
perty, and  therefore  not  adversely. 

In  a  case  decided  by  the  Supreme  Court  of  Vermont  (1  Wil- 
hams'  Reports  265),  it  was  held  that  if  the  owner  of  land  through 
which  a  stream  runs  changes  the  course  of  the  stream  on  his  own 
land,  to  the  prejudice  of  other  proprietors  above  or  below,  he  acquires 
the  right  to  continue  the  stream  in  the  new  channel  after  the  time 
of  limitation.  But  if  the  diversion  affects  other  proprietors  favor- 
ably, and  the  party  on  whose  land  the  diversion  is  made  acquiesced 
in  the  stream  running  in  the  new  channel,  for  so  long  a  time,  that 
new  rights  may  be  presumed  to  have  accrued,  or  have  in  fact 
accrued,  in  faith  of  the  new  state  of  the  stream,  the  party  is  bound 
by  such  acquiescence,  and  cannot  return  the  stream  to  its  former 
channeL  This  case  is,  in  principle,  perfectly  analogous  to  that 
of  the  embankment  cited  above  from  the  Digest ;  the  party,  by 
embankment  or  other  means  on  his  own  land,  has  prevented  the 
land  of  an  adjoining  proprietor  from  being  ^^overfiowed,  and  the 
right  to  have  the  diversion  continued  by  such  means  is  a  servitude. 
After  the  time  of  limitation,  the  proprietor  who  has  diverted  the 
stream  acquires  the  right  to  its  continued  flow  in  the  new  channel, 
and  a  right  has  been  gained  at  the  same  time  by  the  owner  of  the 
land  where  it  flowed  before,  to  be  protected  by  means  of  the 
embankment  by  which  the  stream  was  diverted.    Here  is  an  in- 
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stance  of  reciprocal  servitudes  which  rest  upon  the  footing  of  a 
mutual  agreement,  and  an  agreement  which  is  presumed  on  one 
side  without  an  adverse  possession.  The  proprietor  from  whose 
land  the  stream  was  diverted,  acquired  a  right  to  have  the  em- 
bankment maintained  without  any  adverse  user  by  which  a  cause 
of  action  was  furnished  to  the  proprietor  of  the  tenement  on  which 
the  servitude  was.  An  agreement  was  presumed  on  other  grounds 
than  an  adverse  possession.  The  Court  were  of  opinion  that  the 
principle  which  governed  the  case  was  analogous  to  the  rules  of 
law  which  have  been  applied  to  dedications  of  land  to  public  use. 
Ordinarily,  when  land  is  dedicated  to  public  uses,  there  ia  an  ad- 
verse user ;  but  cases  of  dedication  are  decided  upon  the  ground 
of  a  presumed  agreement,  which  takes  effect  at  the  time  of  the 
supposed  dedication,  and  does  not  depend  for  its  efiScacy  upon 
the  lapse  of  time.  The  principle  on  which  reciprocal  servitudes 
rest  has,  however,  a  greater  analogy  to  the  rules  established  for 
executed  licenses.  The  gain  on  one  side  corresponds  with  the 
gain  and  the  consequent  obligations  on  the  other.  As  in  the 
instance  of  an  executed  license,  the  party  who  has  diverted  a 
stream  has  authorized  another  to  act  upon  the  assumption  of  a  new 
state  of  rights.  When  the  proprietor  of  land  diverts  the  course 
of  a  stream  from  his  neighbor's  land,  he  does  not  acquire  a  right 
to  the  continued  flow  of  the  water,  until  after'  the  time  of  limita- 
tion has  passed ;  but  the  reciprocal  servitude  which  the  neighbor- 
ing  proprietor  gains  may,  at  his  election,  take  effect  immediately. 
If  the  embankment  by  which  the  course  of  the  stream  ia  changed 
is  destroyed  by  a  flood,  soon  after  the  change  of  the  condition  of 
the  property,  he  may  require  it  to  be  restored,  or  that  he  shall  be 
permitted  to  restore,  if  he  has  acted  upon  the  changed  condition 
of  things,  by  building  or  otherwise.  There  is  an  agreement  on 
the  part  of  the  owner  who  makes  the  diversion,  to  permit  the 
stream  to  flow  in  its  new  course.  As  in  other  cases  of  license,  the 
agreement  may  be  shown  by  parol,  and  it  is  implied  from  the  act 
of  the  party  himself.  It  is  no  objection,  therefore,  that  the  enjoy- 
ment is  not  adverse.  It  is  adverse  in  the  sense  that  it  is  of  right. 
It  is  not  on  the  footing  of  a  wrongful  possession  that  the  right  is 
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acquired,  but  on  an  agreement  inferred  from  the  acta  of  the  parties, 
as  in  cases  of  license  and  dedication,  and  which  binds  them  upon 
equitable  considerations.  The  question  whether  a  reciprocal  ser- 
vitude may  be  implied  in  favor  of  land  subjected  to  a  servitude, 
has  arisen  in  the  English  Courts,  and  is  placed  upon  the  true 
ground,  in  a  case  decided  bj  the  Gonrt  of  Exchequer :  Greatrex 
vs.  Bay  ward,  8  Excheq.  Rep.  292.  "The  right  of  the  party," 
said  Parkb,  B.,  "  to  an  artificial  watercourse,  as  against  the  party 
creating  it,  must  depend  upon  the  character  of  the  watercourse, 
and  the  circumstances  under  which  it  was  created."  In  that  case, 
the  plaintiff,  who  had  received  the  flow  of  water  from  a  drain 
made  artificially  for  agricultural  purposes,  for  more  than  twenty 
years,  from  the  land  of  the  defendant,  who  was  an  adjoining  pro- 
prietor, brought  an  action  against  the  latter  for  diverting  the  water 
by  alterations  made  in  the  drainage  of  his  close.  The  Court  held 
that  the  watercourse  was  of  a  temporary  nature  only,  and  depend- 
ent upon  the  mode  which  the  defendant  might  adopt  in  draining 
his  land.  In  truth,  the  right  claimed  in  this  case  was  not  the 
proper  subject-matter  of  a  servitude.  It  depended  upon  the  course 
of  cultivation  and  upon  the  acts  of  men,  and  was  not  capable,  like 
a  natural  stream  of  water,  of  constituting  a  perpetual  servitude. 
It  was,  in  this  respect,  not  more  permanent  in  its  character  than 
the  case  supposed  by  Aldersok,  B.,  of  a  farmer  who,  under  the 
old  system  of  farming,  has  allowed  the  liquid  manure  from  his  fold^ 
yard  to  run  into  a  pit  in  his  neighbor's  field,  but,  upon  finding  that 
the  manure  can  be  beneficially  applied  to  his  own  land,  has  stopped 
the  flow  of  it  into  his  neighbor's  pit,  and  converted  it  to  his  own 
use ;  it  could  not  be  contended  that  the  fact  of  his  neighbor  having 
used  this  manure  for  upwards  of  twenty  years  would  give  the  latter 
the  right  of  requiring  its  continuance.  If,  in  this  case,  the  ques- 
tion had  related  to  the  right  of  an  adjoining  proprietor  to  the 
continued  flow  of  a  stream  which  had  been  diverted  from  its  natural 
course,  after  twenty  years'  enjoyment,  it  would  have  been  held  to  be 
absolute;  and  yet,  even  in  that  case,  though  the  flow  of  the  water 
would  have  been  enjoyed  as  of  right,  there  would  have  been  no 
adverse  user.  The  right  in  such  a  case  would  depend  upon  license. 
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for,  in  availing  himself  of  the  user  of  the  watercourse,  the  party, 
instead  of  subjecting  himself  to  an  action,  would  have  done  so  by 
the  consent  of  the  0¥mer  from  whose  premises  it  was  received. 
In  an  earlier  case  in  the  same  Court,  it  was  held  that  no  action 
lay  for  an  injury  by  the  diversion  of  an  artificial  watercourse, 
where,  from  the  nature  of  the  case,  it  was  obvious  that  the  en- 
joyment of  it  depended  upon  temporary  circumstances,  and  was 
not  of  a  permanent  character,  and  when  the  interruption  was  by 
the  party  who  stood  in  the  situation  of  the  grantor :  Arkwright  vs. 
CHll,  6  M.  4  W.  231. 

In  another  case  ( Wood  vs.  TTaud,  3  Excheq.  Rep.  748)  it  was 
held  that  the  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  must  depend  upon  the  character  of  the  watercourse, 
whether  it  be  of  a  permanent  or  temporary  nature,  and  upon  the 
circumstances  under  which  it  is  created ;  and  the  enjoyment  for 
twenty  years  of  a  stream  diverted  or  penned  up  by  permanent 
embankment,  stands  upon  a  different  footing  from  the  enjoyment 
of  a  flow  of  water  originating  in  the  mode  of  occupation  or  altera- 
tion  of  a  person's  property,  and  presumably  of  a  temporary 
character,  and  liable  to  alteration.  The  flow  of  water  for  twenty 
years,  it  was  said,  from  the  eaves  of  a  house,  could  not  give  a  right 
to  the  neighbor  to  insist  that  the  house  should  not  be  pulled  down 
or  altered,  so  as  to  diminish  the  quantity  of  water  flowing  from 
the  roof.  The  flow  of  water  from  a  drain,  for  the  purposes  of 
agricultural  improvements,  for  twenty  years,  could  not  give  a  right 
to  the  neighbor  so  as  to  preclude  the  proprietor  from  altering  the  level 
of  his  drains  for  the  greater  improvement  of  the  land.  The  state 
of  circumstances,  in  such  cases,  shows  that  one  party  never  intended 
to  give,  nor  the  other  to  enjoy,  the  use  of  the  stream,  as  a  matter 
of  right. 

But  the  ground  upon  which  the  Court  of  Exchequer  proceeded^ 
assumed  that  a  reciprocal  servitude  might  be  acquired  in  an  unfail- 
ing watercourse,  when  the  party  from  whose  land  it  was  discharged 
had,  by  such  a  discharge,  gained  the  right  to  have  the  water  flow 
in  that  manner.  There  is  nothing,  except  an  observation  from 
Aldebson,  B.,  in  Qreatrex  vs.  Hayward^  from  which  it  can  be 
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inferred  that  the  ctrGnmstance  that  the  enjoyment  of  the  party 
claiming  the  reciprocal  servitude  is  not  adverse,  in  the  sense  that 
it  famished  a  right  of  action,  would,  in  the  opinion  of  the  Court, 
prerent  him  from  acquiring  the  servitude  bj  an  uninterrupted 
enjoyment  for  twenty  years ;  but  the  character  of  the  right  claimed 
in  the  above  cases,  its  temporary  and  uncertain  value,  is  in  each 
case  put  forward  as  distinguishing  it  from  a  case  where,  from  the 
lasting  character  of  the  right,  the  reciprocal  charge  seems  to  be 
conceded  to  be  equally  permanent.  And  in  another  case  decided 
by  the  Court  of  Queen's  Bench  {Magor  vs.  Chadvnckj  11  Ad. 
k  El.  571),  it  was  held  where  mine  owners  made  an  adit  through 
their  lands  to  drain  the  mine,  which  they  afterwards  ceased  to 
work,  and  the  owner  of  a  brewery  through  whose  premises  the 
water  flowed  for  twenty  years  after  the  working  had  ceased,  had, 
during  that  time,  used  it  for  brewing,  that  he  thereby  gained 
a  right  to  the  undisturbed  enjoyment  of  the  water,  and  that  the 
mines  could  not  afterwards  be  so  worked  as  to  pollute  it.  In 
this  case  the  watercourse,  though  created  artificially,  had  a  per* 
petual  source,  and  was  therefore  the  proper  subject  of  a  servi- 
tude ;  and  the  doctrine  of  the  case  was,  in  efiect,  that  whilst,  by 
the  flow  of  the  stream,  the  owners  of  the  mine  were  gaining  the 
right  to  discharge  the  water  upon  the  land  of  a  neighbor,  he  was, 
at  the  same  time,  acquiring  a  right  to  have  the  flow  of  the  water 
continued  in  its  artificial  bed.  The  .decision  seems  to  have  been 
regarded  as  questionable,  but  merely  upon  the  ground  that  the 
watercourse  was  an  artificial  one,  and  established  for  a  temporary 
purpose ;  but  it  has  never  been  doubted  that  the  rule  established 
in  this  case  would  have  been  properly  applicable  to  a  case  where 
the  cause  of  the  servitude  was  perpetual.  It  is  observable  of  this 
case,  that  although  it  was  held  that  the  owner  of  the  servient  tene- 
ment acquired  a  reciprocal  servitude  by  his  enjoyment  of  the  water 
which  was  a  charge  upon  the  dominant  land,  there  was  no  adverse 
enjoyment  in  the  sense  that  he  furnished  a  cause  of  action  to  the 
proprietor  of  the  land  from  which  the  stream  took  its  course.  He 
merely  exercised  an  incident  of  property  in  appropriating  the 
water  discharged  upon  his  land,  and  yet  by  such  user  he  acquired 
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the  right  to  prevent  persons  claimiDg  under  the  owners  of  the  mine 
from  polluting  the  water  (in  the  ordinary  course  of  their  mining 
business).  Consistently  with  the  principles  which  govern  this  sub- 
ject, the  owner  of  the  mine  might  have  gained  by  long  use  the 
right  to  discharge  its  water  upon  the  land  of  his  neighbor,  subject 
to  the  right  concurrently  acquired  by  him  to  require  the  water- 
course to  be  maintained.  Viewed  in  this  light,  an  adverse  posses- 
sion was  only  necessary  on  the  part  of  the  owner  of  the  dominant 
tenement.  In  substance  and  eifect,  the  right  gained  by  the  owner 
of  the  servient  tenement  was  but  a  qualification  of  the  principal 
right,  and  not  such  in  its  nature  as  to  require  an  adverse  possession. 

On  the  whole,  the  true  doctrine  respecting  the  acquisition  of 
reciprocal  servitude  by  long-continued  enjoyment  appears  to  be 
that  when  the  principal  servitude  has  a  perpetual  cause,  and  the 
benefits  and  disadvantages  have  been  simultaneously  experienced 
by  the  owner  of  each  tenement,  an  agreement  may  be  presumed 
as  a  matter  of  fact  by  the  triers,  according  to  the  circumstances 
of  the  case,  that  there  has  been  a  grant  from  the  owner  of  each 
tenement  to  the  other,  giving  a  right  to  enjoy  the  privileges  exer- 
cised as  reciprocal  and  material  charges  upon  the  respective  tene- 
menu.  8.  F.  D. 


Supreme  Court  of  ConnectictU. 

Opinion  of  the  Judges  in  the  matter  of  the  constitutionality  of 
the  Act  of  the  General  Assembly,  approved  December  24th 
1862,  entitled  An  Act  in  addition  to  an  Act  entitled  an  Act 
relating  to  electors  and  elections,"  providing  a  mode  of  taking 
the  votes  in  the  election  of  state  and  other  officers,  of  persons 
absent  from  the  state  as  volunteers  in  the  military  service  of  the 
United  States. 

The  constitution  of  this  State  proTides  for  the  time  of  holding  the  annual  election 
on  the  first  Monday  in  May,  in  each  year.  And  it  also  provides  the  plaee^  Tix., 
in  an  "  electors'  meeting"  composed  of  the  electors  in  the  seTeral  towns,  duly 
warned,  cocvenedj  organized  and  held  for  that  purpoee. 
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Tbese  proTiaions  of  the  oonstitution,  together  with  numerous  other  inoidental  and 
accessary  prorisions  in  the  same  instrument,  clearly  indicating  an  unquestion- 
able purpose,  in  those  who  framed  as  well  as  in  those  who  adopted  that  instrument, 
to  require  the  electors  to  vote  only  within  the  several  towns  where  they  have 
their  residence,  and  at  the  time  and  place,  within  such  towns,  of  holding  the 
regular  annual  meetings  of  electors  for  that  purpose,  le^re  no  room  for  con- 
struction, and  afford  no  room  to  doubt,  that  any  act  of  the  legislature  authoriz- 
ing the  Totes  of  electors  to  be  taken  at  any  other  place,  or  in  any  other  manner, 
does  conflict  with  the  explicit  and  unequiTOcal  provisions  of  the  constitution, 
and  is  therefore  void. 

Sutler,  J. — Having  been  convened  by  the  governor,  pursuant 
to  the  direction  of  the  General  Assembly,  to  advise  him  respecting 
the  constitutionality  of  the  act  in  question,  we  have  given  it  that 
careful  consideration  which  a  proper  deference  and  respect  for  the 
legislature  and  the  obvious  equity  of  the  law  on  the  one  hand,  and 
the  importance  of  adhering,  inflexibly,  to  the  fundamental  and  es- 
sential principles  of  constitutional  law  on  the  other,  required  of  us. 
On  such  consideration  we  have  unanimously  certified  to  the  gov- 
ernor our  opinion,  that,  in  respect  to  the  election  of  governor, 
lieutenant-governor,  treasurer,  secretary,  comptroller,  and  members 
of  the  General  Assembly,  the  act  is  unconstitutional.  It  remains, 
in  accordance  with  the  settled  policy  of  the  state  and  the  presumed 
expectation  of  the  Assembly,  that  we  furnish  to  the  reporter  of  the 
decisions  of  this  Court  our  reasons  for  that  opinion. 

The  constitution  of  the  state,  framed  by  a  convention  elected 
for  that  purpose  and  adopted  by  the  people,  embodies  their  supreme 
original  wUlj  in  respect  to  the  organization  and  perpetuation  of  a 
state  government ;  the  division  and  distribution  of  its  powers  ;  the 
officers  by  whom  those  powers  are  to  be  exercised ;  and  the  limita- 
tion necessary  to  restrain  the  action  of  each  and  all  for  the  preser- 
vation of  the  rights,  liberties,  and  privileges  of  all ;  and  is  therefore 
the  supreme  and  paramount  law,  to  which  the  legislative,  as  well 
as  every  other  branch  of  the  government,  and  every  officer  in  the 
performance  of  his  duties,  must  conform.  Whatever  that  supreme 
original  will  prescribes,  the  General  Assembly,  and  every  officer  or 
citizen  to  whom  the  mandate  is  addressed,  must  do ;  and  whatever 
it  prohibits^  the  General  Assembly,  and  every  officer  and  citizen, 
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must  refrain  from  doing ;  and  if  either  attempt  to  do  that  irhieh  is 
prescribed^  in  any  other  manner  than  that  prescribed,  or  to  do  in 
any  manner  that  which  is  prohibited,  their  action  is  repagpant  to 
that  supreme  and  paramount  law,  and  invalid. 

The  constitution  establishes  an  elective  government,  and  under 
it  there  must  of  necessity  be  a  fixed  time,  place,  and  manner  of 
holding  elections.  If  these  are  clearly  and  sufficiently  fixed  and 
prescribed  by  the  constitution,  and  nothing  is  expressly  delegated 
or  by  implication  left  to  the  legislature,  that  body  cannot  inter- 
fere to  alter,  extend,  or  suspend  them,  or  either  of  them,  in  the 
slightest  particular.  If  they  are  not  thus  fixed  and  prescribed  bj 
the  constitution,  it  is  by  implication  incident  to  the  general  legis- 
lative power  to  do  it,  so  that  the  government  may  be  perpetuated 
and  sustained.    Pratt  vs.  Allen^  13  Conn.  119. 

Our  simple  inquiry  therefore  is,  whether  the  constitution  has  so 
fully  and  clearly  prescribed  the  time,  place,  and  manner  of  holding 
elections,  or  either  of  them,  as  to  leave,  by  implication,  no  power 
in  the  Oeneral  Assembly  to  prescribe  them,  or  either  of  them,  in  the 
way  and  to  the  extent  they  have  attempted  to  do  in  the  act  in 
question. 

In  relation  to  the  time,  place,  and  manner  of  holding  elections, 
the  constitutions  of  the  several  states  differ.  In  some  of  them  all 
three  are  prescribed  with  that  particularity  which  forbids  all  ac- 
tion by  the  legislature.  In  others  neither  are  prescribed,  but  the 
qualification  required  of  the  voters  is  fixed,  and  the  power  to  regu- 
late the  time,  place,  and  manner  committed  to  the  legislature ;  and 
in  8ueh  states,  the  reception  of  votes  out  of  the  state  may  be  con- 
stitutionally authorized.  In  others,  one  or  more  of  them  is  pre- 
scribed, and  the  rest  left  for  legislative  provision.  Thus  in  Penn- 
sylvania, the  place  only  was  prescribed  by  the  constitution ;  but 
that  was  sufficient  to  render  an  act  of  the  legislature  authorizing 
the  reception  of  soldiers'  votes  out  of  the  state  invalid.  It  was 
provided  in  the  constitution  of  that  state  that  the  legislature  should 
divide  the  state  into  election  districts^"  and  that  no  person  should 
be  entitled  to  vote  in  any  district  who  had  not  resided,  during  the 
ten  days  next  preceding  the  time  when  he  should  offer  to  vote,  in 
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the  district  vfaere  the  vote  should  be  offered.  Their  supreme  court 
held  that  under  such  a  provision  election  districU  "  must  be  terri- 
torial subdivisions  of  the  state,  and  could  not  be  formed  or  extended 
out  of  it ;  that  an    offer  to  vote  "  must  be  personally  made,  in  the 

election  district**  where  the  voter  had  a  right  to  make  the  offer ; 
and  that  therefore  the  legislature  could  not  authorize  a  vote  to  be 
offered  or  received  in  any  place  out  of  the  state. 

It  was  the  intention  of  the  men  who  framed  the  constitution  of 
this  state,  and  of  the  people  who  adopted  it,  to  place  everything 
pertaining  to  the  election  of  state  officers  and  members  of  the  Gen- 
eral Assembly  beyond  the  reach  of  subsequent  legislatures.  The 
political  contest  which  preceded  it  was  one  of  the  most  bitter  ever 
known.  Mr.  Hollister,  in  his  History  of  Connecticut,  vol.  2,  page 
512,  says  of  it :  To  recite  the  details  of  the  party  strifes  of  that 
day,  would  be  to  dig  up  from  the  graves  that  ought  for  ever  to  hide 
them,  some  of  the  most  bitter  and  malignant  pamphlets  and  news- 
paper articles  that  ever  disgraced  the  politics  of  the  Northern  States. 
The  whole  ground  seemed  to  be  covered  with  pamphleteers,  libellers, 
scurrilous  facts,  and  all  other  driftwood  that  the  swollen  currents 
of  popular  prejudice  and  bad  passions  can  dblodge  from  the  ooze 
where  they  lie  half  hidden  or  remote  from  view  in  quiet  times." 
Among  the  causes  of  complaint  he  further  says :  Those  bearing 
on  the  elective  franchise  were  looked  upon  as  especially  tyrannical. 
The  *  stand  up  law,'  as  it  was  denominated,  which  required  voters 
to  stand  up  at  elections,  and  expose  themselves  and  their  political 
sentiments  to  the  scrutiny  of  the  public,  was  complained  of  as  sub- 
jecting the  voter  to  the  cruel  ordeal  of  being  gazed  at  by  his  cred- 
itors." 

It  was  from  such  a  state  of  things  that  the  constitution  emerged ; 
and  we  cannot  shut  our  eyes  to  the  fact  which  history,  and  the 
provisions  and  repetitions  of  the  instrument  teach  us,  that  it  was 
one  of  the  leading  objects  of  the  convention  and  the  people,  to  di- 
rect explicitly  and  exclusively^  and  in  every  essential  detail,  Wten, 
whercj  and  hour  the  elective  franchise  should  be  exercised. 

1.  Thus,  in  the  first  place,  they  directed  that  the  time  of  holding 
the  annual  election  should  be  the  first  Monday  of  April  in  each 
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year.  Daring  the  high  and  close  party  times,  from  1830  to  1836, 
it  not  nnfrequently  happened  that  parties  in  a  particular  town  were 
so  balanced  or  divided,  that  the  electors  balloted  all  day,  and 
until  twelve  o'clock  at  night,  without  electing  representatives ;  and 
as  the  constitution  prescribed  that  they  should  he  elected  before 
the  other  officers  could  be  voted  for,  the  representation  and  the 
votes  for  state  officers  in  such  towns  were  lost.  No  one  supposed 
the  General  Assembly  could  remedy  the  evil,  and  in  1836  an  amend- 
ment was  adopted  authorising  the  legislature  to  provide  by  law  for 
an  adjournment  of  the  electors'  meeting  in  such  towns,  and  in  such 
case,  to  a  subsequent  day.  And  so  the  constitution  now  stands  as 
to  timty  and  in  that  respect  no  change  was  attempted  by  the  law 
in  question. 

2.  The  constitution  is  equally  explicit  in  its  direction  as  to  place^ 
and  that  place  is  in  an  electors'  meeting^'*  composed  of  the  elec- 
tors in  the  respective  towns  qualified  to  vote  in  the  town,  duly 
warned,  convened,  organized^  and  held^  for  that  purpose. 

The  constitution  is  not  so  much  a  creative,  as  a  defining  and 
restraining  instrument.  Under  the  charter  of  Charles  I.,  which 
was  the  fundamental  law  from  the  time  it  was  procured  till  1818, 
the  government  was  a  corporation^  of  which  every  "freeman"  was 
a  member,  and  the  General  Court  or  Assembly  had  power  "  to  erect 
and  make  judicatories,"  "  to  make  and  ordain  all  manner  of  whole- 
some and  reasonable  laws,"  &c.,  "  to  name  and  style  all  sorts  of 
officers,  and  distinguish  and  set  forth  their  several  duties,"  &c., 
"  to  dispose  and  order  the  election  of  annual  officers,"  and  "  for 
the  directing,  ruling,  and  disposing  of  all  other  matters  and  things.** 
The  General  Court  or  Assembly  had,  therefore,  supreme  legislative 
and  judicial  power,  and  substantially  supreme  control  of  the  exe- 
cutive power ;  and  nearly  everything  waj9  subject  to  the  will  or  ca- 
price of  a  legislative  majority.  The  introduction  of  other  religioua 
sects  and  denominations,  and  of  national  party  questions  and  in- 
terests after  the  organization  of  the  njational  government,  both  va- 
riant from  the  feelings  and  opinions  of  the  majority,  producing 
the  state  of  things  described  by  Mr.  HoUister,  led  the  people, 
gradually,  to  see  the  necessity  for  a  bill  of  rights  to  restrain  the 
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power  of  the  Creneral  Assembly ;  »  separation  of  the  judicial  from 
the  legislative  power ;  and  such  ordering  of  the  time,  place,  and 
manner  of  conducting  elections  as  would  place  them  for  ever  beyond 
the  control  of  the  General  Assembly ;  and  to  effect  these  and  other 
purposes,  and  among  them  to  provide  for  full  religious  liberty,  was 
their  purpose  in  establishing  the  constitution.  It  was  not  their  de- 
sire or  intention  to  effect  a  general  or  extensive  alteration  of  their 
political  system,  but  to  effect  a  separation  and  distribution  of  the 
powers  of  government,  and  impose  necessary  restraints  upon  the 
General  Assembly  and  the  action  of  a  legislative  majority.  Hence 
they  say  in  the  preamble,  that  their  purpose  was  more  effectually 
to  define,  secure,  and  perpetuate  the  liberties,  rights,  and  privileges 
which  they  derived  from  their  ancestors." 

The  constitution  does  not  in  any  of  its  provisions  speak  of  an 
election,  or  the  election,  but,  everywhere  and  invariably,  of  the 
^^meetinffi  of  the  eleetora*'  for  the  purpose  of  electing  the  respective 
officers. 

The  convention  found  the  freemen's  meeting"  a  distinct  and 
peealiar  feature  in  the  political  system  of  the  state,  as  old  as  its 
history.  It  originated  in  1689,  in  the  compact  or  constitution  formed 
by  the  towns  of  Hartford,  Windsor,  and  Wethersfield,  in  a  provi- 
sion for  the  warning  of  a  freemen's  meeting "  to  elect  deputies 
(representatives)  from  each  town  to  the  General  Court  (Assembly). 
From  that  year,  and  after  the  merger  of  the  New  Haven  colony 
under  the  charter  of  Charles,  there  has  never  been  an  election  by 
thepei^pUj  of  representatives  or  state  officers,  in  any  other  manner 
or  place.  The  convention  adopted  this  feature,  as  they  did  in  the 
main  the  other  institutions  of  the  state,  changing  its  name  to  elec- 
tors' meeting."  And  then,  in  pursuance  of  one  of  their  leading 
purposes,  they  directed,  in  as  clear  and  explicit  language  as  they 
could  command,  and  specifically,  and  with  repetition  as  to  each  of 
the  officers,  that  they  should  be  successively  voted  for  and  chosen 
"at,"  or  "in,"  that  elector's  meeting.  TAere  the  constitution  di- 
rects that  the  votes  of  the  electors  shall  be  offered  and  received ; 
that  is  the  only  place  contemplated  or  in  any  way  alluded  to  in 
that  instrument  where  they  may  be  offered  and  received ;  and  there 
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only,  we  are  satisfied,  they  must  be  offered  and  received,  or  they 
can  have  no  constitutional  operation  in  the  election  for  which  they 
are  cast.    A  few  extracts  will  demonstrate  this.  | 

In  the  first  place,  we  find  in  Art.  6,  Sec.  9,  the  following  gen- 
eral provision : 

"  The  meetings  of  the  electors  for  the  election  of  the  scTcral 
state  officers,  by  law  annually  to  be  elected,  and  members  of  the 
General  Assembly  of  this  state,  shall  be  holden  on  the  first  Monday 
of  April  in  each  year." 

Next  we  have  a  general  provision  (Art.  6,  Sec.  6),  authorizing 
the  legislature  to  make  laws  prescribing  the  manner  of  regulating 
and  conducting  (not  the  election^  or  the  voting^  but)  the  meetings 
of  the  electors^  and  prohibiting,  under  adequate  penalties,  all  undue 
influence  therein.'^ 

Then  we  find  several  provisions  and  amendments,  speeifie  <u  to 
each  of  the  officers^  to  carry  out  the  same  purpose.  Thus,  in  Art  3, 
Sec.  5,  it  is  provided  that,  at  the  meetings  of  the  electors,  held 
in  the  several  towns  in  this  state,  in  April  annually,  after  the 
election  of  representatives,  the  electors  present  shall  be  called  upon 
to  bring  in  their  written  ballots  for  senators,"  &c. ;  and  the  same 
language  is  used  in  the  amendment  of  1828. 

Again  :  "  At  the  meetings  of  the  electors  in  the  respective  towns, 
&c.,  after  the  election  of  senators,  the  presiding  officers  shall  call 
upon  the  electors,  &c.,  to  bring  in  their  ballots,  &c.,  for  governor," 
&c.    Art.  4,  Sec.  2. 

At  the  annual  meetings  of  the  electors^  &c.,  there  shall  be 
chosen,  &c.,  a  lieutenant-governor,"  &c.    Art.  4,  Sec.  3. 

A  treasurer  shall  be  annually  chosen  by  the  electors,  at  their 
meeting  in  Aprilj'  &c.    Art.  4,  Sec.  17. 

A  secretary  shall  be  chosen  next  after  the  treasurer,  and  in 
the  same  manner.''    Art.  4,  Sec.  18. 

"  A  comptroller  of  public  accounts  shall  be  annually  chosen  by 
the  electors,  in  their  meeting  in  Aprils'  &c.  Amendment  of 
1836. 

'^Each  elector  present  at  such  meeting^  &c.,  may  thereupon 
bring  in  his  ballot,"  &c.   Amendment  of  1828. 
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"  The  presiding  officers  shall  receive  the  votes  of  the  electors, 
and  count  and  declare  them  in  open  meeting^^'  &c.    Art.  8,  Sec.  5. 

Other  citations  might  be  added,  but  these  are  sufficient.  The 
intention  of  the  convention  and  people  that  every  vote  cast  for 
members  of  the  General  Assembly,  governor,  lieutenant,  treasurer, 
secretary,,  and  comptroller,  should  be  "brought  in  by  the  elector  in 
person^  in  an  organized  electors^  meeting^  in  the  presence  of  the 
eketorSj  and  be  there  received  by  a  presiding  officer^  is  so  frequently 
and  explicitly  expressed  that  we  cannot  entertain  a  doubt  respect- 
ing it. 

But  the  act  in  question  authorizes  the  electors  who  may  be  ab- 
sent in  the  army  to  offer  their  votes  on  the  day  of  election  to  the 
three  senior  officers  of  the  regiment  or  detachment,  &c.^  outside  of 
any  electors*  meeting  in  a  town  of  this  state ;  in  an  ambulatory 
camp,  wherever  the  corps  may  be  on  that  day,  or  however  en- 
gaged ;  and  whether  those  officers  are  electors  or  not,  or  citizens 
or  not ;  and  the  votes  to  be  counted,  and  lists  made  and  certified 
by  the  commander  of  the  corps,  whether  an  elector  or  not,  or  a 
citizen  or  not ;  regardless  of  the  right  of  every  elector  of  the  town 
to  be  present  to  witness  the  voting  and  challenge  the  votes; 
and  regardless  of  the  constitutional  requirement  that  the  votes 
8hall  be  counted  and  declared  in  the  presence  of  the  electors,  that 
they  may  judge  of  the  fairness  and  purity  of  the  election ;  and 
without  any  provision  for  lodging  a  list  with  the  town  clerk  for 
their  subsequent  examination.  This  we  think  is  a  clear  departure 
as  to  the  place  of  receiving  the  votes,  and  as  to  all  the  constitu- 
tional safeguards  incident  to  the  place ;  and  in  derogation  of  the 
constitutional  right  of  every  elector  to  ohservcj  and  challenge  if  he 
see  cause,  any  vote  which  may  bo  cast  in  the  electors*  meeting  of 
the  town ;  and  to  see  that  the  votes  are  correctly  counted,  and  hear 
them  declared,  that  he  may  know,  by  his  tally  list  or  otherwise, 
that  an  honest  election  has  been  had.  The  act  is  not  an  exercise 
of  any  power  claimed  to  be  expressly  delegated,  or  an  implied 
power  to  supply  needed  and  omitted  details  in  aid  of  a  general 
provision  of  the  constitution,  and  in  harmony  with  it ;  but  it  au- 
thorizes an  election  to  be  holden  at  another  and  different  place  than 
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that  which  the  people,  by  their  supreme  will,  have  specifically  asd 
fully  prescribed ;  by  military  instead  of  eioil  officers ;  and  in  dero- 
gation of  the  constitutional  safeguards  incident  to  the  place  pre- 
scribed in  the  paramount  law.  It  is  therefore  manifestly  repugnant 
to  a  plain  and  imperative  provision  of  the  constitution^  unauthor- 
ized and  nugatory. 

The  General  Assembly  have  heretofore  ventured  to  divide  some  of 
the  towns  into  voting  districts,  under  the  amendment  of  1836; 
but  they  have  been  very  cautious  to  provide  for  a  principal  elec- 
tors* meeting  at  the  usual  place  where  such  meetings  had  been 
holden,  and  the  organisation  of  branch  electors'  meetings"  in 
each  voting  district,  and  a  return  of  all  the  votes  to  the  presiding 
officer  of  the  principal  meeting,  to  be  by  him  declared  in  presence 
of  the  electors,  and  to  be  certified  by  him  to  the  secretary  of  state 
and  the  town  derk.  And  such  caution  was  necessary  to  the  con- 
stitutionality of  the  law.  But  no  one,  we  presume,  has  heretofore 
supposed,  that  a  man  who  was  detained  by  sickness  at  his  home,  or 
the  many  who  are  every  year  detained  by  business  in  other  states, 
or  in  Congress,  or  the  departments  at  Washington,  or  in  coasting 
vessels,  or  in  the  navy  yards  or  navy,  or  otherwise  absent  from 
home,  could,  by  a  mere  provision  of  law,  be  favored  with  a  special 
opportunity  to  vote.  It  is  said,  and  truly,  that  this  is  an  extraor- 
dinary exigency ;  but  the  men  who  made  the  constitution  had  just 
passed  through  a  war  which  drew  many  men  from  the  state,  and  the 
exigency  of  a  future  war  may  well  have  been  contemplated  as  pos- 
sible ;  and  the  mere  magnitude  of  the  exigency  and  of  its  conse- 
quent equities  do  not  alter  its  character*  But  however  that  may 
be,  th«  people  saw  fit,  in  their  determined  intention  th&t  all  elec- 
tions should  be  regulated  by  constitutional  provisions,  unalterable 
by  the  General  Assembly,  to  prescribe  in  the  clearest  manner  when, 
where,  and  how  the  elective  franchise  ahould  be  exercised,  and 
these  provisions  must  control  the  General  Assembly  in  aU  exigen- 
cies^ until  changed  by  the  supreme  will  of  the  people,  expresaed  in 
a  new,  or  amended  constitution. 

it  is  not  only  obvious  from  this  submission  for  our  opinion,  but 
apparent  upon  the  face  of  the  law,  that  the  General  Assembly  had 
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serious  doubts  in  relation  to  their  power  to  disregard  tbe  plain  and 
reiterated  mandates  of  the  constitution,  in  respect  to  the  place 
where  votes  should  be  offered  and  received.  This  is  particularly 
evident  from  a  provision  in  the  8th  section,  that  the  votes  cast  by  the 
soldiers  in  camp  should  *^  be  considered,  taken,  and  held  to  have 
been  given  by  them  in  the  respective  towns  of  which  they  are  res- 
idents/' But  that  provision,  if  valid,  would  not  effect  the  purpose 
intended.  It  is  not  enough  that  the  votes  be,  in  fact  or  construc- 
tively, cast  in  the  town  where  the  voters  reside ;  they  must  also  be 
east  in  an  eleeton*  meeting  in  such  town,  and  votes  received  under 
the  law  on  the  day  of  election,  by  a  military  commandant,  if  then 
encamped  in  the  town  where  the  voters  resided,  could  not  be  con- 
stitutionally operative  in  that  election. 

Doubtless,  the  General  Assembly  may  say,  in  any  language  they 
choose,  that  a  etatute  shall  be  considered,  held,  and  taken  "  to 
embrace  some  subject-matter  or  thing,  or  construed  to  be  in  ac- 
cordance with,  or  a  compliance  with,  some  other  statute,  &c. ;  and, 
if  the  place  of  voting  could  have  been  fixed  by  statute,  the  provi- 
sion m  question  would  be  valid.  But,  applied  to  the  constitution, 
that  provision  of  the  law  is  an  anomaly^  and,  in  effect,  an  effort  by 
an  inferior  to  change,  extend,  and  indirectly  control  a  clear,  full, 
exhaustive  mandate  of  its  superior  ki  a  material  particular,  even  in 
respect  to  its  own  organization,  and  inconsistent  with  the  funda- 
nental  principles  of  constitutional  law. 

If  the  General  Assembly  can  thus  add  to,  alter,  and  control  one 
eonstitntional  provision  respecting  elections,  there  are  no  others 
beyond  their  reach.  They  tnay  direct  votes  to  be  taken  at  any 
time,  and  say  that  they  shall  be  considered,  held,  and  taken  to 
bave  been  cast  on  the  first  Monday  of  April.  They  may  authorize 
minors  to  vote,  and  say  that  their  votes  shall  be  considered,  taken, 
and  held  to  be  the  votes  of  electors  of  full  age ;  or  colored  men, 
and  say  that  their  votes  shall  be  considered,  taken,  and  held  to  be 
tbe  votes  of  white  men  and  electors;  and  so  may  authorize  the 
taking  and  counting  of  the  votes  of  women  and  aliens.  Nor 
would  there  remain  any  other  matter  of  constitutional  provision 
or  purpose,  which  might  not  be  reached  at  any  time  by  a  tempo- 
rary and  fluctuating  legislative  majority,  and  by  the  same  legisla* 
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tive  alchemy  of  changing  things,  constructively^  into  what  they  are 
not  in  fact,  be  practically  controlled  or  annulled.  Indeed,  the 
same  process  which  could  turn  votes  taken  in  a  camp  to  votes 
taken  in  an  electors'  meeting,  might  turn  those  taken  in  fact  in  the 
electors'  meeting  into  the  votes  of  women,  or  aliens,  or  minors,  or 
colored  men,  and  exclude  them  for  that  reason  from  the  canvass ; 
and  so  on,  till  the  constitution  and  constitutional  law  became  a 
mockery. 

Nor  can  it  with  truth  or  safety  be  said,  that  although  the  con- 
stitution prescribes  a  certain  place  where  votes  may  be  cast,  it  does 
not  prohibit  their  being  cast  in  any  other  place.  Neither  in  con- 
stitutions, nor  statutes,  nor  contracts,  nor  wills,  nor  in  any  oral  di- 
rections of  a  superior  to  an  inferior — as  a  master  to  a  servant,  or 
a  parent  to  a  child — do  men  deem  it  necessary  to  accompany  an 
express  and  full  direction  to  do  a  particular  thing  in  a  particular 
way,  by  an  express  direction  not  to  do  it  in  any  other.  Officers, 
civil  and  military,  citizens,  servants,  and  children,  all  understand 
that  every  such  direction  of  a  superior  carries  with  it  an  implied 
prohibition  against  doing  the  thing  prescribed  in  any  other  way. 

8.  And  the  mandates  of  the  constitution  are  equally  explicit  as 
to  the  manner  of  proceeding.  That  respecting  the  choice  of  gov- 
ernor is  in  the  following  words  : 

At  the  meetings  of  the  electors  in  the  respective  towns,  in  the 
month  of  April  in  each  year,  immediately  after  the  election  of  sen- 
ators, the  presiding  officers  shall  call  upon  the  electors  to  bring  in 
their  ballots  for  him  whom  they  would  elect  to  be  governor,  with 
his  name  fairly  written.    When  such  ballots  shall  have  been  re- 
ceived and  counted  in  the  presence  of  the  electors,  duplicate  lists 
of  the  persons  voted  for  and  of  the  number  of  votes  given  for  each, 
shall  be  made  and  certified  by  the  presiding  officer  ;  one  of  which 
lists  shall  be  deposited  in  the  office  of  the  town  clerk,  within  three 
days,  and  the  other  transmitted  to  the  secretary  or  to  the  sheriff 
of  the  county  in  which  such  election  shall  have  been  held.  The 
sheriff  receiving  such  votes  shall  deliver,  or  cause  them  to  be  deliv- 
ered, to  the  secretary,  within  fifteen  days  next  after  said  election. 
The  votes  so  returned  shall  be  counted  by  the  treasurer,  secretary, 
and  comptroller  within  the  month  of  April.   A  fair  list  of  the 
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persons  and  number  of  yotes  given  for  each,  together  with  the  re- 
turns of  the  presiding  officer Sj  shall  be,  by  the  treasurer,  secretary, 
and  comptroller,  made  and  laid  before  the  General  Assembly,  then 
next  to  be  holden,  on  the  first  day  of  the  session  thereof;  and  said 
Assembly  shall,  after  an  examination  of  the  same^  declare  the  person 
whom  they  shall  find  to  be  legally  chosen,  and  give  him  notice  ac- 
cordingly." And  this  provision  is  expressly  made  applicable  to 
the  other  state  officers  to  be  chosen  by  the  electors  under  the  orig- 
inal provisions  of  the  constitution. 

To  remedy  an  inconvenienof  arising  from  the  use  of  written 
ballots  only,  the  necessity  of  voting  for  the  officers  successivelt/^ 
and  from  a  desire  to  have  a  registry  laWj  an  amendment  was  adopted 
in  1836,  which  was  as  follows  : 

The  electors  in  the  respective  towns  on  the  first  Monday  of 
April  in  each  year,  may  vote  for  governor,  lieutenant-governor, 
treasurer,  secretary,  comptroller,  senators,  and  representatives  in 
the  General  Assembly,  successively,  or  for  any  number  of  said  officers 
at  the  same  time.  And  the  General  Assembly  shall  have  power  to 
enact  laws  regulating  and  prescribing  the  order  and  manner  of  vo- 
ting for  said  officers providing,  however,  that  the  votes  should 
be  by  ballot,  written  or  printed.  This  amendment  is  carefully  con- 
fined'to  the  order  and  manner  of  voting^  and  confers  no  power  to 
change  the  mandate  in  any  respect,  except  as  to  the  order  and 
manner  in  which  the  votes  may  be  given  and  received. 

In  this  mandate,  thus  amended,  all  the  essential  details  of  timcj 
placej  and  manner  of  proceeding,  are  fixed,  viz  : 

1.  The  time,  the  first  Monday  in  April. 

2.  The  place,  the  meetings  of  the  electors* 

8.  The  voting  to  be  at  the  call  of  the  presiding  officers,  in  the 
presence  of  the  electors,  and  in  such  order  and  manner  as  the  Gen- 
eral Assembly  should  direct. 

4.  The  votes  to  be  received,  counted,  and  declared  in  the  presence 
of  the  electors. 

5.  Lists,  of  the  votes  so  given,  received,  counted,  and  declared,  to 
be  made  and  certified  by  the  presiding  officers  of  the  electors, 
meeting. 
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6.  One  of  tho9e  liiU  to  be  returned  to  the  seeretary  of  the  state, 
the  other  to  the  town  clerk. 

7.  The  lists  so  certified  and  returned  to  the  secretary  to  be  can- 
vassed by  the  treasurer,  secretwy,  and  oomptrolUr,  and  aggregate 
lists  made  therefrom. 

8.  And  the  lists  so  returned,  with  those  made  by  the  canrassen, 
to  be  presented  to  the  General  Assembly  on  the  first  day  of  iU 
session. 

9.  The  general  assembly  to  examine  the  lists  of  the  presiding 
ofiScers  and  the  canvassers,  and  declare  the  choice  evidenced  hy 
them^  and  notify  the  several  persons  elected. 

We  are  not  able  to  see  how  the  mandate  could  be  more  explicit, 
complete,  or  constitutionally  exclusive,  as  to  the  manner  of  pro- 
ceeding. 

But  the  act  in  question  authorized  other  lists,  of  other  votes, 
taken  by  other,  and  military,  and  perhaps  alien  officers,  at  other 
places,  to  be  certified  by  still  another  officer^  and  directs  the  can- 
vassers to  count  and  include  such  other  lists,  so  that  the  next  Gen- 
eral Assembly  might  declare  such  persons  as  should  be  elected  by 
all  the  lists,  to  be  elected.  We  are  entirely  satisfied  that  the  act, 
in  this  respect  also,  is  repugnant  to  the  constitntion,  and  invalid, 
and  that  such  other  lists  could  not  be  constitutionally  regarded  by 
the  General  Assembly  in  determining  the  result  of  the  election. 

In  this  opinion  the  other  judges  concurred. 


We  haye  receiyed  the  foregoing  very 
perspicuous  and  able  opinion  from  the 
Reporter,  Mr.  Hooker,  and  publish  it 
now,  at  the  expense  of  an  inconvenient 
amount  of  our  space.  This  ire  have 
done  as  weU  on  account  of  the  import- 
ance and  interesting  character  of  the 
question  iuTolved,  as  of  the  plain  and 
straightforward  manner  in  which  it  is 
discussed  and  disposed  of.  As  this  is 
not  in  any  sense  a  partisan  er  poUiioal 
question,  inasmuch  as  it  affects  all  per- 
sons, and  parties  alike,  we  may  be  al- 
lowed, we  hope,  to  express  our  admira- 


tion of  the  manner  in  which  Mr.  Jostiee 
BuTLBK  disposes  of  the  evasions  and  sab- 
terfuges  under  which,  it  would  seem,  the 
legislature  sought  to  shield  itself,  by 
providing  that  one  thing,  which  wis  to 
every  sensible  and  sound  appresiatton 
of  the  subject  a  most  palpable  and  fla- 
grant violation  of  the  letter  and  spirit 
of  the  constitution,  should  nevertheless 
be  "  considered,  held,  and  taken"  to  bs 
some  other  thing,  idiioh  it  was  not,  in 
order  to  bring  it  into  harmony  with  the 
constitntion. 
If  there  is  any  one  thing  more  d»- 


BELATIMO  TO  ELECTORS  AND  ELECTIONS. 


478 


maging  in  its  effeets  upon  men  or  bodies 
of  men  than  all  others,  it  is  OTasion  and 
subterfuge  in  order  to  escape  deserred 
and  ineyitable  responsibility.  It  shows, 
at  the  same  time,  eonscions  gnilt,  weak- 
ness, and  cowardice.  It  is  indeed  one 
of  the  not  uncommon  shifts  to  which 
popular  assemblies,  in  times  of  popular 
excitement,  are  driven  by  their  weakness 
and  want  of  courage.  For  a  considera- 
bly numerous  body  of  men  will  be  more 
willing  to  do  or  to  say  an  untruth  than 
a  single  man  or  a  small  number  of  men, 
inasmuch  as  the  guilt  and  discredit  are 
80  mnch  divided  that  no  one  in  fact 
feels  much  responsibility.  Hence,  in 
the  administration  of  justice,  the  num- 
ber four  in  the  members  of  the  court 
has  been  considered  as  combining  more 
adrantages,  and  as  escaping  more  objec- 
tions, than  any  other  number,  proyided 
the  work  jcould  be  accomplished  by  that 
number. 

We  need  not,  therefore,  be  surprised 
that  the  statute  in  question  was  passed 
with  a  ftill  conviction  and  virtual  admis- 
sion upon  its  face  that  it  did,  nnless  its 
provisions  could  be  construed  to  mean 
something  else  besides  what  their  words 
expressed,  conflict  in  express  terms  with 
the  provisions  of  the  constitution.  We 
have  known  many  legislative  acts  passed 
when  it  was  openly  avowed  by  the  mem- 
bers who  voted  for  them  that  they  were 
unconstitutional,  **  but  then,'*  said  they, 
"let  the  court*  take  the  responsibility 
And  we  are  glad  to  find  that  the  courts 
have  not  yet  manifested  any  disposition 
to  shrink  from  this  responsibility.  The 
Sapreme  Court  of  Pennsylvania,  in 
Chase  M.  MiUer,  11  Am.  L.  Beg.  146, 
made  a  similar  decision  to  the  one  just 
preceding  this  note.  The  words  of  Mr. 
Justice  WooDWAAD,  in  that  case,  are 
very  pertinent  to  this  general  question 
«f  b€ndin$  laws  and  constitutions  to  suit 
the  emergMicies  and  exigencies  of  the 


times.  '<  A  good  deal  has  been  .said 
about  the  hardship  of  depriving  so  meri- 
torious a  class  of  voters  as  our  volunteer 
soldiers  of  the  right  of  voting.  As  a 
eourt  of  justice  we  cannot  feel  the  force 
of  any  such  consideration.  Our  busi- 
ness is  to  expound  the  constitution  and 
laws  of  the  country  as  we  find  them 
Written.  We  have  no  bounties  to  grant 
to  soldiers,  or  anybody  else.''  While 
such  men  fight  for  the  constitution,  they 
do  not  expect  judges  to  sap  and  mine  it 
by  judicial  construction." 

He  must  have  been  a  careless  student 
of  the  history  of  the  advance  and  the 
decline  of  free  states,  who  has  not 
yet  learned  that  they  depend  more  for 
their  permanency  and  perpetuity  upon 
their  courts  than  upon  their  armies; 
more  upon  the  enforcement  of  the  law  and 
its  purity  of  administration,  than  upon 
all  other  interests  and  estates  combined. 
It  is,  in  our  humble  judgment,  more  at- 
tributable to  the  unflinching  firmness 
and  purity  of  judicial  administration  in 
the  English  courts;  to  that  strict  and 
underiating  adherence,  in  those  tribu- 
nals, to  the  letter  and  the  spirit  of  the 
written  and  unwritten  law  of  the  land, 
than  to  aU  other  influences  combined, 
that  the  British  constitution  and  the 
English  nation  has  outlived  its  feudal- 
ism, its  despotism,  and  its  barbarism  of 
a  thousand  years,  and  now  promises  a 
thousand  years  more  of  constitutional 
freedom. 

It  will  be  an  evil  day  for  our  nation 
when  the  bench  and  the  bar  come  to 
think  lightly  of  the  trusts  committed  to 
their  charge,  or  to  shape  their  conduct 
more  by  the  popular  demands  than  by  a 
oareftil  adherence  to  the  letter  and  spirit 
of  the  law.  It  is  not  uncommon  to  hear 
pretentious  and  inexperienced  men  com- 
plain of  too  rigid  adherence  in  the 
courts  to  the  Utttr  of  the  law  or  the 
constitution.    They  quote,  with  great 
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apparent  triumph,  "  The  letter  killeth," 
&c.,  without  seeming  to  comprehend 
that  the  spirit  without  the  letter  is  aa 
truly  dead  as  the  letter  without  the 
spirit.  In  this  life,  surely,  we  must  be 
content  to  Utc  in  the  and  to  go  by 
the  UiteTf  remembering  always  that  the 
soul  and  the  spirit  have  no  modes  of 
action  or  expression  except  through  the 
body  and  the  letter.  £Tery  careful  stu- 
dent of  the  common  law,  as  administered 
in  England  and  America,  has  had  fre- 


quent occasion  to  obserre  the  far  son 
strict  adherence  to  rules  in  the  Engliali 
courts  than  here,  and  to  note,  in  conse* 
quence,  the  far  greater  certainty  and 
stability  of  judicial  administration  there. 
Written  constitutions  exist  only  in  the 
letter,  and  if  that  is  disregarded  or  per- 
Terted,  the  thing  for  which  our  fathers 
expended  so  much  is  gone  with  it  Then 
is  a  spirit,  but  it  dwells  only  in  the  letter. 

I.  F.R 


Supreme  Court  of  Pennsylvania. 

THE  COMMONWEALTH  OP  PENNSYLVANIA  eX  Tel  JAMES  BTTCHANAK 
CROSSE  V8.  JOHN  S.  HALLOWAY,  WARDEN  OP  THE  EASTERN  PENI- 
TENTIARY. 

A  pardon  is  an  act  of  mere  grace,  and  is  not  founded  on  any  preliminary  steps 
that  furnish  legal  merits  or  a  legal  title. 

The  intention  of  the  Executive  to  grant  a  pardon  can  have  no  legal  force  until  car- 
ried into  completed  act.    The  completed  act  is  the  charter  of  pardon  delivered. 

By  usage  the  deliyery  of  a  pardon  to  the  warden  of  a  prison  is  primA  facie  eqaiTS- 
lent  to  deliyery,  or  is  a  constructive  delirery  to  the  prisoner,  but  it  is  open  to 
be  proved  no  delivery  by  showing  circumstances  that  are  inconsistent  with  the 
intention  to  deliver  it. 

A  pardon  procured  by  false  and  forged  representations  and  papers  is  void. 

Therefore,  in  a  case  where  on  the  faith  of  a  forged  letter  ft^m  (he  War  Depart- 
ment, asking  for  a  pardon,  and  stating  that  the  prisoner  was  wanted  for  secret 
public  service,  a  pardon  was  executed  by  the  Governor  and  put  into  the  hands 
of  the  United  States  Marshal,  to  be  delivered  to  the  prisoner  on  his  perform- 
ance of  the  service,  and  by  the  marshal  delivered  to  the  warden  of  the  prison 
in  order  to  obtain  the  release  of  the  prisoner,  Held,  that  this  was  not  a  delivery 
to  the  prisoner,  notwithstanding  the  custom  in  Pennsylvania  to  deliver  pardons 
to  the  warden  of  the  prison-to  keep  as  his  voucher. 

Even  had  this  been  a  delivery,  the  fraud  in  obtaining  the  pardon  would  have 
avoided  it,  although  it  was  not  shown  that  the  prisoner  had  any  hand  in  perpe- 
trating the  fraud. 

Whether  the  statute  27  Edw.  8,  c.  2,  is  in  force  in  Pennsylvania,  queers  f 

Habeas  Corpus.  The  relator  James  Buchanan  Crosse  was  con- 
victed  of  forgery  at  the  June  Term  1860  of  the  Court  of  Quarter 
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Sessions  of  the  county  of  Philadelphia,  and  sentenced  to  an 
imprisonment  of  five  years  in  solitary  confinement  at  labor  in  the 
State  Penitentiary. 

On  the  12th  December  1862,  he  presented  a  petition  to  the 
Hon.  George  W.  Woodward,  one  of  the  justices  of  the  Supreme 
Court,  at  chambers,  for  a  writ  of  habeas  corpus,  which  was  allowed 
and  made  returnable  before  the  Court  in  banc.  The  petition  set 
forth  the  conviction  as  above  recited  and  the  commitment  thereon, 
and  also  that  on  June  3d,  1862,  his  Excellency  Andrew  G.  Gurtin, 
Governor  of  the  Commonwealth,  had  granted  to  the  petitioner, 
under  the  great  seal  of  the  State,  a  full,  free,  and  unconditional 
pardon  for  the  said  offence,  and  that  the  same  was  shown  and 
delivered  to  the  respondent  the  warden  of  the  said  penitentiary ; 
further,  that  by  reason  of  the  said  pardon  the  petitioner  was 
released  from  confinement  in  the  said  penitentiary  by  the  said 
Halloway,  but  was  immediately  thereafter  taken  by  force  and 
compulsion  to  the  city  of  Washington,  and  that  on  June  5th,  1862, 
he  was  brought  back  to  the  city  of  Philadelphia,  and  by  force  and 
compulsion  was  redelivered  into  the  custody  of  the  said  Halloway, 
by  whom  he  was  and  still  is  illegally  detained,  &c. 

On  January  10th  1863,  before  the  Court  in  banc,  the  respondent 
made  return  setting  forth  the  commitment  as  above  recited,  and 
proceeding  as  follows : 

Respondent  further  says  that  true  it  is,  that  the  Governor  of 
the  Commonwealth  of  Pennsylvania,  on  the  8d  day  of  June,  a.  d. 
1862,  made  out  a  pardon  for  the  said  J.  Buchanan  Crosse,  which 
pardon  was  never  delivered  to  said  Crosse,  but  was  placed  in  the 
hands  of  respondent  on  the  4th  day  of  June,  A.  d.  1862,  by 
William  Millward,  Esq.,  United  States  Marshal  for  the  Eastern 
District  of  Pennsylvania.  Respondent  thereupon  allowed  said 
Crosse  to  be  taken  away  by  and  in  the  custody  of  said  William 
Millward,  Esq. 

"  That  said  Millward,  on  the  5th  day  of  June,  A.  d.  1862,  returned 
the  said  Crosse  to  the  custody  of  the  respondent. 

That  said  Crosse  remained  in  the  custody  of  Marshal  Millward 
until  returned  to  the  custody  of  respondent." 
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The  return  farther  set  forth  that  the  said  pardon  had  been 
procured  by  certain  forged  letters  from  the  Assistant  Secretary  of 
War,  copies  of  which  were  annexed,  that  the  said  pardon  was 
therefore  void,  and  that  the  said  Crosse  was  detained  upon  the 
original  commitment. 

Immediately  upon  the  reading  of  this  return,  Edward  H.  WeUj 
Esq.,  on  behalf  of  the  relator,  filed  a  traverse  to  that  part  of  it 
which  asserted  that  the  pardon  had  not  been  delivered,  and  on  the 
issue  thus  formed  several  witnesses  were  examined  at  the  bar  of 
the  Court. 

Eli  Slifer,  Esq.,  Secretary  of  the  Commonwealth,  was  first  called, 
and  testified  that  some  time  early  in  June  the  Governor  received 
a  letter  purporting  to  be  from  the  Assistant  Secretary  of  War, 
asking  for  the  pardon  of  Crosse. 

The  next  day  United  States  Marshal  Millward  called  and  pre- 
sented a  recommendation  for  the  pardon,  signed  by  Collector 
Thomas  and  United  States  District  Attorney  Coffey,  and  stating 
that  he  was  needed  by  the  Government  for  some  special  service. 
On  this  letter  the  pardon  was  granted.  The  great  seal  of  the 
State  was  attached.  It  was  distinctly  understood  between  the 
Marshal  and  the  Secretary,  however,  that  the  pardon  was  not  to 
be  handed  to  Crosse  until  he  had  performed  the  service  required 
of  him  by  the  Government. 

The  pardon  was  never  enrolled,  was  never  treated  as  a  completed 
instrument.  It  was  granted  entirely  on  the  letter  to  Governor 
Curtin  from  t^e  Secretary  of  War.  It  is  usual  to  insert  in  pardons 
the  causes  or  suggestions  for  which  they  are  granted,  but  it  was 
omitted  in  this  case,  because  the  letter  from  the  Assistant  Secre- 
tary of  War  desired  that  no  publicity  should  be  given  to  them. 

The  Secretary  was  first  informed  of  the  forgery  the  day  after 
the  pardon  waa  issued,  by  a  despatch  from  Marshal  Millward, 
saying  that  it  was  based  on  forged  papers.  The  Secretary  imme- 
diately telegraphed  to  the  Marshal  to  return  the  prisoner  to  the 
penitentiary  and  return  the  pardon  to  him  (the  Secretary).  It 
was  distinctly  understood  that  Crosse  was  not  to  know  of  the  pardon, 
and  it  was  not  to  be  delivered  to  him  until  he  had  completed  the 
service  required  of  him  by  the  Government. 
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Mr.  WeU  next  offered  in  evidence  a  certified  cepy  of  the  warden's 
Journal  of  the  Penitentiary,  in  the  warden's  handwriting. 

The  object  of  the  offer  was  to  show  that  the  pardon  had  been 
regularly  entered  on  the  joornali  and  that  the  prisoner  had  conse* 
quently  been  discharged  from  custody. 

The  offer  was  objected  to  by  Mr.  Mann  and  Mr.  Meredithj  on 
the  ground  that  a  memorandum,  made  by  the  warden,  was  not 
evidence  in  the  case. 

Chief  Justice  Lowbib,  after  some  little  argument  of  counsel, 
said  that  the  paper  could  be  used  when  Mr.  Halloway  eame  in. 

William  Millward,  Esq.,  United  States  Marshal,  was  called  and 
testified  that  in  June  1862,  he  received  a  letter  as  follows,  pur- 
porting to  come  from  the  Assistant  Sewetary  of  War  ; — 

"  War  Department,  Washington  City,  June  1,  1862. 
"  WiUiam  Millward,  Esq.,  United  States  Marshal,  Philadelphia,  Pa. : 

"  Sir— The  Secretary  of  War  directs  me  to  advise  you  of  the  receipt  of  a  dispatch 
from  the  headquarters  of  the  army  to  this  department,  with  an  urgent  request  that 
an  immediate  effort  be  made  to  send  to  that  point  the  somewhat  notorious  forger, 
J.  Buchanan  Crosse,  now  an  inmate  of  your  State  Prison,  and  to  instruct  you  to 
proceed  to  Harrisburg,  for  the  purpose  of  making  a  personal  application  to  the 
KsecntiTe  for  his  release,  and  to  bring  him  to  this  city  witk  the  least  posnible 
delay. 

"Yon  will  please  communicate  the  contents  of  this  note  to  United  States  District 
Attorney  Coffey,  Collector  Thomas,  and  Postmaster  Walborn,  and  request  them  to 
append  their  names  with  your  own  to  the  petition  enclosed,  which,  with  a  copy  of 
reeord  of  sentence,  it  is  presumed  will  be  sufficient,  as  this  department  has  ad- 
dressed a  note  to  Goremor  Curtin,  Requesting  his  farorable  consideration  of  the 
Ame. 

"Crosse  is  to  be  sent  orer  tb«  lines  for  a  specific  purpose  with  a  telegraph 
operator  now  in  waiting  at  headquarters ;  and  as  the  serrice  will  be  attended  with 
much  personal  peril,  the  Secretary  of  War  is  desirous  that  no  publicity  be  given 
to  the  fact  that  the  application  for  his  release  emanated  from  this  Department,  the^ 
knowledge  of  which,  in  case  of  accident,  would  be  fatal  to  him,  and  defeat  the 
purposes  of  his  mission.  You  will  therefore  observe  at  a  glance  the  propriety  of 
avoiding  any  explanations  whatever  to  the  local  authorities  and  prison  officials,  or 
even  to  Crosse  himself,  until  he  reaches  this  point. 

Your  prompt  attention  will  be  duly  recognised  by  this  Department. 
Very  respectfully,  your  obedient  servant, 

P.  H.  Watsoh,  Assistant  Secretary  of  War." 

That  this  letter  was  franlced  as  he  supposed  by  the  Assistant 
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Secretary  of  War ;  that  the  next  morning  he  went  to  Harrisbnrg, 
following  the  directions  of  the  letter  in  every  particular ;  that  he 
there  found  that  the  Governor  had  received  a  similar  letter  from 
the  War  Department,  and  that  he  then  obtained  the  pardon  from 
the  Secretary  of  State,  who  gave  it  to  him  on  the  express  under- 
standing that  Crosse  was  not  to  know  anything  of  it,  and  it  was 
not  to  be  delivered  to  him  until  the  service  required  of  him  had 
been  performed. 

That  he  then  returned  to  this  city,  and  going  to  the  Penitentiary, 
presented  the  pardon  to  the  warden,  who  permitted  him  to  take 
Crosse  away.  On  going  to  Crosse's  cell,  witness  asked  him  if  he 
would  accompany  him  to  Washington,  saying  that  it  might  result 
to  his  benefit.  Crosse  said,  Yes,  if  it  is  not  for  another  trial."  The 
witness  of  course  told  him  it  was  not  for  that  purpose,  and  Crosse 
said,  «Tes,  I  will  go;  I  am  pardoned."  This  the  witness  denied. 
The  pardon  was  handed  to  the  warden,  with  the  express  under- 
standing that  it  was  not  to  be  known  to  Crosse,  and  no  one  in  the 
prison  was  to  be  informed  of  his  removal. 

Crosse  was  taken  to  Washington  by  witness  and  Deputy  Marshal 
Jenkins,  and  conveyed  immediately  to  Secretary  Stanton's  office. 

That  explanation  then  ensued,  and  the  Assistant  Secretary  was 
sent  for,  and  the  letter  purporting  to  come  from  him  to  the  Mar- 
shal was  shown  him.  He  thought  it  was  in  his  handwriting,  but 
had  no  recollection  of  writing  such  a  letter.  The  franked  envelope 
in  which  it  was  contained  was  then  shown,  and  the  forgery  was 
detected  by  the  frank  being  on  a  different  side  of  the  envelope 
from  that  on  which  it  was  customary  to  write  it.  It  was  franked 
as  was  the  custom  under  Secretary  Cameron. 

That  witness  then  had  Crosse  locked  up  for  the  night,  and  the 
next  day  brought  him  back  to  Philadelphia  and  redelivered  him  to 
the  warden  of  the  prison,  as  before  stated. 

Mr.  Weil  then  proved  the  extract  from  the  Warden's  Journal, 
and  read  a  section  of  an  Act  of  Assembly  requiring  it  to  be  kept. 

The  paper  is  as  follows  : — 
1862. — June.    Delivered  into  the  custody  of  United*  States 
Marshal  Millward,  under  authority  of  a  pardon  from  his  Excellency 
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A,  G.  Curtin,  Governor  of  the  State,  prisoner  No.  4304,  J.  Bu- 
chanan Crosse  (white),  who  has  been  here  one  year  and  nearly 
ten  months. 

«  June  5.  Prisoner  No.  4804,  J.  Buchanan  Crosse,  was  returned 
to  custody  by  Marshal  Millward  about  6  o'clock  this  evening,  by 
an  order  from  Hon.  Eli  Slifer,  Secretary  of  the  Commonwealth, 
recalling  the  pardon,  and  directing  him  to  be  again  returned  to  the 
Penitentiary,  it  appearing  that  the  pardon  had  been  obtained  upon 
forged  representations.  The  prisoner  had  never  been  out  of 
custody,  nor  had  any  official  notice  of  his  pardon." 

Mr.  Halloway  was  then  examined,  and  testified  to  the  calling 
of  Marshal  Millward  at  the  Penitentiary  for  Crosse,  and  the 
details  of  that  interview,  substantially  the  same  as  testified  to  by 
the  Marshal.  In  addition,  however,  he  stated  that  it  was  his  cus- 
tom, upon  the  discharge  of  a  prisoner  under  a  pardon,  to  exhibit 
it  to  him,  and  almost  invariably  to  read  it  to  the  prisoner,  to  show 
upon  what  grounds  his  discharge  was  made ;  but,  in  reply  to  a 
question  from  Judge  Woodward,  he  added  that  he  would  not  have 
discharged  him  on  a  verbal  statement  of  the  marshal,  and  that  he 
only  discharged  him  on  the  exhibition  of  the  pardon,  and  on  no 
other  ground.  In  reply  to  a  question  from  Judge  Lowrie,  the 
witness  stated  that  he  usually  went  to  the  prisoner  and  stated  to 
him  the  fact  of  his  pardon,  had  him  dressed  and  brought  to  the 
office,  where  the  pardon  was  exhibited  and  read.  No  other  evi- 
dence than  the  pardon  is  ever  required.  The  pardon  is  usually 
retained. 

E.  JET.  Weilj  for  the  relator. — ^Where  the  king  grants  more 
or  other  things  than  he  intends,  but  is  not  deceived  by  any  matter 
suggested  by  the  grantee,  but  is  only  mistaken  in  his  own  surmises, 
such  grant  is  good :  Viner's  Abr.  17,  100 ;  1  Strobhart  162 ;  2 
Wharton  453 ;  3  Johns.  Cas.  833 ;  6  Watts  338  ;  8  How.  Pract. 
Rep.  (N.  T.)  316 ;  16  Peters  119 ;  Shepherd's  Touchstone  58 ;  5 
Barn.  &  Cress.  692 ;  11  East  623 ;  5  Co.  49 ;  4  Blackst.  Com. 
402 ;  5  English  224 ;  18  How.  307  ;  1  Cranch  137 ;  9  Casey  283 ; 
Hawk.  P.  C.  532,  638 ;  Foster's  Crown  Law  284 ;  1  Chitty  Cr. 
Law  765;  Cowp.  334;  1  Leach  118;  AhVs  Case  (Pa.),  not  re- 
ported. 
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Hon.  W.  M.  Meredithy  Attorney-General^  with  wh6m  was  WU- 
liam  B,  Mann^  District  Attorney,  for  the  respondent. — ^By  the 
common  law,  every  charter  or  patent  issued  on  false  suggestion 
was  Toidable  by  the  CrowUi  and  could  be  repealed  on  9eire  faeia$. 
This  applied  to  charters  of  pardon :  Howard' %  CoBej  T.  Raym.  13. 

The  law  presumes  that  the  charter  was  granted  by  reason  of  the 
suggestions  made  by  those  who  applied  for  it,  and  that  these  sug- 
gestions directly  or  indirectly  came  from  the  grantee,  and  these 
are  prcemtnpttones  juris  et  de  jure^  and  cannot  be  contradicted.  la 
other  words,  a  grant  obtained  by  false  suggestions  from  the  public 
authority,  may  for  that  reason  be  avoided,  whether  the  false  sug- 
gestions were  or  were  not  in  fact  made  by  the  party  benefited  by 
the  grant. 

Thus  the  law  would  stand  on  a  $eire  facias*  But  that  being 
found  an  insufficient  remedy,  as  the  criminal  would  have  an  oppor- 
tunity to  escape  before  a  trial  could  be  had,  the  statute  of  27  £d« 
8,  c.  2,  was  passed,  not  to  alter  the  law^  but  to  give  a  necessary 
jurisdiction  in  a  speedier  form. 

That  statute  contains  but  two  new  provisions.  The  first  is 
directory,  viz.,  that  henceforth  the  charter  of  pardon  shall  set 
forth  the  suggestion,  where  it  shall  be  granted  at  any  man's 
suggestion."  The  second  provision  is,  that  if  the  justices  before 
whom  such  charter  is  alleged,  shall  find  the  suggestions  to  be  un- 
true, they  shall  disallow  the  charter. 

This  Act,  like  the  common  law,  does  not  require  that  the  making 
of  the  false  suggestion  shall  be  traced  to  the  party ;  it  expressly 
speaks  of  «  any  man's"  suggestion.  Nor  does  it  make  it  the  duty 
of  the  justices  to  inquire  into  the  truth  of  only  the  suggestions 
recited  in  the  pardon,  for  it  commands  such  inquiry  to  be  made 

as  well  of  charters  granted  before  this  time^  as  of  charters  which 
shall  be  granted  in  time  to  come."  Before  the  passage  of  the  Act, 
there  had  been  no  direction  that  the  suggestions  should  be  recited 
in  the  charter.  As  this  statute  did  not  alter  the  law,  but  merely 
gave  a  more  effectual  form  of  proceedings  necessary  to  prevent 
great  public  evils,  and  as  it  is  entirely  suitable  for  us,  in  every 
respect,  there  can  be  no  doubt  but  it  is  in  force.    The  cases  cited 
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on  the  argament  show  that  statutes  have  been  so  held  to  be  which 
were  never  actually  enforced  (no  occasion  having  arisen)  till  a  very 
recent  period.  In  fact,  the  Act  of  1722  gave  to  the  Supreme 
Court  all  the  powers  and  jurisdiction  of  the  King's  Bench  and 
Common  Pleas,  and  this  was  one  of  them.  The  statute  in  ques- 
tion created  no  new  law  on  the  subject,  but  merely  gave  jurisdic- 
tion in  a  new  form.  This  statute  may  therefore  be  considered  as 
expressly  adopted  by  our  Act  of  1722.^ 

Weilj  in  reply. — The  Statute  Ed.  3  is  not  reported  as  in  force 
in  Pennsylvania.  If  it  ever  was  in  force,  it  is  repealed  by  the 
Constitution,  which  does  not  require  the  Governor  to  give  his 
reasons  for  a  pardon.  Parol  evidence  cannot  be  given  to  vary  or 
control  the  pardon.  The  inducement  alleged  in  the  pardon  is  the 
petition  from  the  Marshal  and  others.  There  is  nothing  about  the 
letters.  The  false  suggestions  must  appear  on  the  face  of  the 
pardon,  and  they  must  be  shown  to  proceed  from  the  grantee. 

The  opinion  of  the  Court  was  delivered  by 

LowRiB,  C.  J. — There  are  charters  or  patents  for  new  inven- 
tions, for  lands,  for  grants  of  corporate  privileges,  and  as  com- 
missioners of  public  affairs,  as  well  as  those  of  pardons ;  and 
though  all  these  have  a  strong  likeness  as  to  their  form  and  to  the 
source  whence  they  immediately  proceed,  yet  they  have  also  some 
marked  points  of  unlikeness,  that  warn  us  to  be  cautious  about 
confounding  the  rules  that  belong  to  any  one  kind  with  those  of 
another.  We  notice  here  only  the  distinction  that  is  important  for 
this  case.  With  us,  those  that  relate  to  new  inventions,  to  lands, 
to  corporate  privileges,  and  to  offices,  are  usually  only  the  last 
step  in  the  process  by  which  certain  rights  become  completely 
Tested;  and  when  all  the  preliminary  steps  are  regular  and  com- 
plete, this  last  step  becomes  a  mere  ministerial  duty  definitely 
prescribed  by  law,  and  the  claimant  has  a  right  to  demand  that  it 
shall  be  taken  because  he  has  performed  all  the  conditions  upon 

*  We  regret  that  no  memorandum  of  oases  cited  by  the  Attorney-General  could 
be  found  in  the  office  of  the  Court.  There  were  no  paper-books  printed  in  the 
eise—Eos.  A.  L.  B. 

Vol.  XL— ai 


482 


COMMONWEALTH  vs.  HALLOWAT. 


"which  the  law  has  made  his  title  to  it  to  depend.  Then  the  appro- 
priate charter  becomes  a  vested  right  and  the  withholding  of  it  a 
civil  injury,  which  may  usually  be  redressed  in  some  form  of  law; 
and  in  some  cases  the  matter  may  be  treated  as  if  the  charter  had 
been  actually  delivered,  though  the  fact  be  otherwise.  These 
instances  bear  a  strong  analogy  to  sales  of  land  where  all  the 
terms  have  been  performed  by  the  purchaser,  and  the  conveyance 
alone  is  wanting,  or  where  a  deed  has  been  delivered  in  etcrotffj 
and  all  the  conditions  of  final  delivery  have  been  performed.  The 
equity  of  the  law  often  dispenses  with  such  final  acts  of  investiture 
of  title  as  are,  in  their  nature,  only  formal. 

But  charters  of  pardon  are  entirely  different  from  these,  in  the 
conditions  on  which  they  depend ;  for  (not  to  speak  of  those  which 
are  issued  in  pursuance  of  promises,  by  proclamation  or  otherwise, 
of  executive  clemency)  they  are  forwarded  on  mere  grace,  and  not 
at  all  on  any  preliminary  steps  that  furnish  legal  merits  or  a  legal 
title  to  them.  The  intention  of  the  executive  to  grant  a  pardon 
can  have  no  legal  force  until  carried  into  completed  act.  And  his 
instructions  to  his  proper  ofiScers,  and  their  work  in  pursuance  of 
his  instructions,  are  only  the  means  by  which  he  embodies  his  in- 
tentions into  the  completed  act,  and  have  no  force  out  of  the  execu- 
tive sphere  until  thus  completed ;  though  the  Courts  may,  when 
the  intention  is  satisfactorily  shown,  suspend  further  proceedings 
in  expectation  of  the  actual  pardon,  as  has  been  sometimes  done 
in  England.  The  completed  act  is  the  charter  of  pardon  and 
delivered.  This  is  the  one  and  only  step  that  gives  title  to  a  par- 
don. Until  delivery,  all  that  may  have  been  done  is  mere  matter 
of  intended  favor,  and  may  be  cancelled  to  accord  with  a  change 
of  intention. 

Was  this  pardon  delivered  ?  In  the  stricteist  sense,  no ;  for  the 
grantee  of  it  never  saw  it  or  had  it  in  his  possession.  But  in  a 
less  strict  sense,  yes ;  for  it  was  delivered  to  the  warden  of  the 
prison,  and  this  has  been  with  us  usually  treated  as  a  delivery,  the 
charter  of  pardon  having  come,  by  a  somewhat  loose  practice,  to 
be  considered  as  the  warden  or  keeper  of  the  prison's  voucher  for 
the  discharge  of  the  prisoner,  rather  than  what  it  truly  is,  the 
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prisoner's  title  to  the  pardon  of  his  offence  and  to  his  discharge 
from  all  the  consequences  of  his  conviction. 

We  say  this  practice  is  somewhat  loose,  becanse  it  takes  away 
from  the  grantee  his  title  to  his  pardon,  and  throws  npon  the  war- 
den the  responsibility  of  judging  of  its  sufficiency.  We  do  not 
condemn  the  practice,  because  ordinarily  it  works  very  well,  and 
because  the  strict  ancient  practice  that  required  the  prisoner  to 
sue  out  a  habeas  corpu%  from  the  Court  of  King's  Bench  (Supreme 
Court  here),  in  order  that  he  might  appear  and  plead  his  pardon, 
and  have  it  allowed  there,  would  be  very  inconvenient  with  us.  If 
this  strict  practice  were  pursued,  the  prisoner  could  not  get  his 
discharge  without  the  judgment  of  the  Court  on  the  sufficiency  of 
his  pardon,  and  it  seems  very  proper  that  he  should  gain  no  advan- 
tage by  this  loose  practice,  beyond  exemption  from  the  inconve- 
nience of  the  stricter  practice. 

But  we  have  not  fully  answered  the  question,  was  his  pardon 
delivered  ?  We  think  that  by  usage  its  delivery  to  the  warden  is 
primd  facte  equivalent  to  delivery,  or  is  a  constructive  delivery  to 
the  prisoner ;  but  it  is  open  to  be  proved  no  delivery  by  showing 
circumstances  that  are  inconsistent  with  the  intention  to  deliver  it. 
The  circumstances  shown  here  are,  that  the  Governor  issued  the 
pardon  as  a  means  of  putting  the  prisoner  into  the  hands  of  the 
United  States  Marshal,  and  through  him  into  the  hands  of  the 
War  Department  at  Washington,  for  the  performance  of  some 
service  to  that  department ;  that  it  was  delivered  to  the  Marshal 
to  be  used  for  that  purpose,  and  not  to  be  used  as  a  pardbn  unless 
the  prisoner  would  consent  to  go  for  that  purpose,  and  was  not 
enrolled ;  that  the  prisoner  was  not  informed  of  his  pardon,  but 
consented  to  go  to  Washington,  and  was  taken  there  by  the  Mar- 
shal, who  there  learned  that  the  Governor  and  he  had  been  imposed 
upon  by  forged  letters  as  from  the  War  Department,  and  no  ser- 
vice was  wanted  from  him,  and  the  prisoner  was  thereupon  brought 
back  by  the  Marshal  on  the  next  day  without  having  been  out  of 
his  custody,  and  immediately  returned  to  his  cell  in  the  Penitentiary ; 
and  the  entry  on  the  warden's  books  is  in  accordance  with  this, 
that  he  was  delivered  into  the  custody  of  the  Marshal  under  the 
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authority  of  the  pardon,  and  on  the  next  day  returned.  By  order 
of  the  Secretary  of  the  Commonwealth  the  pardon  was  sent  back 
to  him. 

We  have  already  found  a  constructive  delivery,  independent  of 
circumstances ;  do  the  circumstances  just  related  change  the  result 
or  forbid  such  a  finding?  We  think  they  do.  The  intention  of 
the  Governor  was  to  accommodate  the  War  Department,  by  allow- 
ing it  to  obtain  the  services  of  the  prisoner,  and  the  intention  to 
pardon  was  only  an  incident  of  this,  and  dependent  upon  it. 
There  was  no  intention  to  pardon  except  for  the  purpose  of  meet- 
ing a  supposed  request  of  the  War  Department  for  the  services  of 
the  prisoner,  and  when  this  turns  out  to  be  entirely  without  founda- 
tion, there  can  be  no  reason  for  attributing  any  efficiency  to  the 
subordinate  and  dependent  intention.  Judicial  constructions,  like 
judicial  fictions,  are  designed  to  further  and  not  to  frustrate 
equity  and  justice,  and  can  never  prevail  against  manifest  right 
and  justice,  and  the  prisoner  has  no  sort  of  merits  in  law  or  equity 
on  which  to  base  a  claim  that  this  pardon  was  constructively  deli- 
vered or  constructively  vests  in  him  any  right.  A  delivery  of 
goods  to  a  carrier  is  usually  a  constructive  delivery  to  the  consignee, 
but  not  so  if  it  be  induced  by  mistake  or  fraud ;  at  least  not  irre- 
vocably so. 

True,  the  prisoner  was  taken  out  of  the  Penitentiary  by  means 
of  the  pardon;  but  he  was  not  discharged  under  it,  else  he  would 
have  gone  free  and  not  have  been  brought  back.  He  was  not 
intended  to  be  discharged,  except  to  enter  upon  the  expected  ser- 
vice, and  he  has  no  equity  to  claim  that  the  mistaken  deliyery  to 
the  marshal  shall  stand  for  a  discharge  on  a  complete  and  valid 
pardon.  The  most  that  could  be  made  of  it  would  be  that  this 
was  the  application  of  the  form  of  a  pardon  to  an  unauthorixed 
purpose,  and  that  his  delivery  to  the  Marshal  was  a  voluntary  or 
an  involuntary  escape,  neither  of  which  is  equivalent  to  a  pardon. 

We  think,  also,  that  this  pardon  is  void  because  of  the  false  and 
forged  representations  and  papers  that  were  used  in  procuring  it 
from  the  Oovernor.  We  do  not  feel  entirely  prepared  to  assent  to 
that  part  of  the  argument  of  the  Attorney-General  which  would 
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.base  this  conclusion  on  the  Statute  27  Ed.  8,  c.  2,  1  Ruff  273, 
because  we  are  not  entirely  satisfied  that  that  statute  has  been 
received  as  part  of  our  law.  We  prefer  leaving  that  question  open 
for  future  consideration.  But  we  think  the  principles  of  the  com- 
mon law  demand  this  conclusion,  and  they  have  a  rather  wider 
extent  than  the  provisions  of  this  statute. 

By  the  statute  a  pardon  is  to  be  disallowed  by  the  Judges  of 
their  own  motion,  if  any  of  the  suggestions  contained  in  it  appear 
to  be  false ;  but  by  the  common  law  all  charters  and  patents  may 
be  avoided  if  based  on  any  false  suggestion,  whether  the  sugges- 
tions be  contained  in  them  or  not.  This  question,  however,  can 
be  raised  only  at  the  instance  of  the  Attorney-General,  as  the  law 
officer  of  the  Executive,  for  it  would  be  quite  indecent  that  any 
other  person  should  raise  it,  unless  under  some  carefully  prepared 
statutory  regulation.  Such  a  question  may  be  raised  by  a  scire 
facioB  to  repeal  the  charter ;  but  it  may  also  bo  raised  on  habeas 
corpus  issued  to  allow  the  prisoner  to  plead  his  pardon ;  for  the 
Commonwealth  is  a  party  to  that  proceeding,  and  the  Attorney- 
General  may  appear  and  answer  the  plea,  by  showing  the  false 
suggestions  on  which  the  pardon  was  obtained. 

Here  the  falsity  of  the  suggestion  is  very  plain.  True,  there 
is  no  falsity  in  the  suggestion  specified  in  the  pardon.  But  this  is 
fully  accounted  for.  The  suggestion  that  is  recited  contains  only 
the  general  reason  of  public  expediency,  because  the  special 
grounds  of  that  expediency  were  to  be  kept  secret.  The  forged 
letters  to  the  Governor  and  Marshal  suggested  that  the  prisoner 
was  needed  for  some  secret,  public  service,  and  that,  as  this  could 
not  be  recited  in  the  pardon,  an  application  should  be  made  that 
should  specify  only  general  considerations,  so  that  the  pardon 
might  be  founded  on  that  without  naming  the  letters. 

We  do  not  feel  the  force  of  the  objection  that  the  prisoner  does 
not  appear  to  have  had  any  hand  in  the  forging  of  the  letters.  He 
can  claim  nothing  as  a  favor  that  is  founded  on  the  fraud  of  his 
friends,  so  as  to  prevent  the  frustration  of  the  fraud.  Any  per- 
son may  reclaim  the  rights  out  of  which  he  has  been  cheated,  until 
they  come  into  the  hands  of  a  third  person,  who  is  a  bond  fide 
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purchaser  for  value,  without  notice  of  the  fraud.  And  so  may  the  • 
Commonwealth.  The  prisoner  has  no  merit  of  bis  own  that  is 
sufficient  to  override  the  fraud  of  his  friends  in  this  matter.  When 
he  shows  that  he  has  he  will,  no  doubt,  get  a  new  and  honest  par- 
don. He  has  no  better  title  to  this  pardon  than  a  consignee  of 
goods  would  have  after  the  goods  bad  been  stopped  in  transitu,  on 
the  discovery  that  the  sale  and  delivery  had  been  procured  by 
letters  forged  by  the  friends  of  the  consignee. 

The  prisoner  is  remanded. 


1 .  A  pardon  is  a  deed,  to  the  validity  of 
wliich  deliyery  is  essential,  and  deliyery 
is  not  complete  without  acoeptanoe.  If 
rejected  by  the  person  to  whom  it  is 
tendered  there  is  no  power  in  a  court  to 
force  it  on  him,  and  this  rule  must  be 
the  same  in  capital  cases  as  in  misde- 
meanors: United  States  vt.  Wilson,  7 
Pet.  8.  C.  150. 

It  appears,  howcTer,  that  strict  form 
in  the  charter  itself  will  not  be  insisted 
upon.  Thus  an  instrument  in  writing, 
issued  bj  the  President  under  the  seal 
of  the  United  States,  directing  a  person 
sentenced  for  robbing  the  mail  to  be 
forthwith  released  from  prison,  impri- 
sonment being  ihe  only  punishment  in- 
flicted by  his  sentence,  was  held  to  be  a 
pardon :  Jones  v».  Harris,  1  Strobh.  160. 

2.  The  Constitution  of  the  United 
States,  art.  2,  sect  2,  giyes  the  power 
to  pardon  **  oifences  against  the  United 
States,  except  in  cases  of  impeachment," 
to  the  President,  in  analogy  to  the  com- 
mon law,  which  Tested  that  power  in  the 
King  as  the  supreme  executiye  head  of 
the  government.  We  adopt  the  English 
principles  in  regard  to  pardons.  Mas- 
shall,  C.  J.,  in  United  States  vt.  Wilson, 
ut  sup.  The  language  of  the  Constitu- 
tion in  reference  to  pardons  must  be 
construed  by  the  meaning  in  England 
and  in  the  states  at  the  time  of  the  adop- 
tion of  the  Constitution :  Watkb,  J.,  in 
Ex  parte  Wells,  18  How.  807.   Most  of 


the  states  have  inserted  similar  prori- 
sions  in  their  constitutions,  though  the 
power  of  the  Governor  is  in  maoyof 
them  restrained  by  various  conditions 
relating  either  to  the  oflfences  themseWes 
or  the  manner  in  which  pardon  for  them 
may  be  granted.    Thus  in  many  sUtes 
treason  (and  in  some  murder)  is  ex- 
cepted, as  well  as  oases  of  impeachinent, 
the  power  to  pardon  for  these  offences 
being  generally  lodged  with  the  legisla- 
ture; in  some  states  the  Governor  is 
obliged  to  set  forth  his  reasons  in  writ- 
ing, and  to  make  a  report  of  all  par- 
dons to  the  legislature.  Subject  to  these 
limitations,  the  power  to  pardon  extends 
to  all  cases  of  offences  against  the  pub- 
lic or  the  state.  As  a  general  principle, 
however,  this  does  not  include  cases 
where  private  justice  is  principally  con- 
cerned in  the  prosecution  of  offenders. 
Therefore  it  is  said  that  a  common  nui- 
sance cannot  be  pardoned  while  unre- 
dressed, or  so  as  to  prevent  an  abate- 
ment of  it,  because  it  is  more  in  the 
nature  of  a  private  iigury  to  indiridu- 
als,  than  a  public  wrong:  2  Hawk.  P. 
C,  ch.  87,  8.  88.    Nor  can  a  pardon  re- 
mit the  portion  of  a  penalty  or  costs 
that  go  to  a  third  person :  United  States 
M.  Lancaster,  4  Wash.  C.  C.  64;  State 
w.  Williams,  1  N.  &  M.  26;  Ex  parte 
McDonald,  2  Whart.  440;  Ruckcr  rt. 
Bosworth,  7  J.  J.  Marsh.  181 ;  Eowe  w. 
The  State,  2  Bay  666.    Upon  thia  prin- 
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eiple  al«o,  it  wm  much  questioned 
whether  the  pardoning  power  extended 
to  cues  of  Mntempt.  Mr.  Berrien,  At- 
tornej-Generalf  thought  it  would  not 
(March  17th  1880)  :  2  Opin.  A.  G.  829  ; 
bat  it  is  now  well  settled  that  it  does. 
H«  D.  Gilpin,  Attorney-General  (Febru- 
ary 27  th  1841),  3  Opin.  A.  G.  622;  J. 
Nelaon,  Attorney-General  (April  15th 
1844),  4  Opin.  A.  G.  317;  £x  parte 
Hickey,  4  Sm.  &  Marsh.  751. 

3.  There  has  been  much  discussion  aa 
to  the  power  of  granting  conditional  par- 
dona.    In  some  states  special  proTision 
is  made  in  the  constitution  or  the  stat- 
utes, but  the  general  doctrine,  upon 
the  principle  that  the  greater  power  in- 
cludes the  lesser,  is  that  the  power  to  par* 
don  absolutely  includes  the  power  to 
pardon  conditionally.   A  pardon,  it  is 
said,  is  an  exercise  of  sovereign  clem- 
ency towards  the  guilty,  not  of  justice 
io  the  innocent.    Therefore,  a  full  res- 
titution or  compensation  for  suffering  is 
not  necessarily  contemplated :  Cook  vs. 
Middlesex,  2  Dutch.  826.    The  best  dis- 
cussion of  conditional  pardons  will  be 
found  in  Flayell's  Case,  8  W.  &  8.  197, 
where  Sbrobant,  J.,  says,  «*The  Gover- 
nor may  annex  to  a  pardon  any  condi- 
tion, whether  precedent  or  subsequent, 
not  forbidden  by  law,  and  it  lies  on  the 
grantee  to  perform  it.    If  he  does  not, 
in  case  of  a  condition  precedent  the  par- 
don does  not  take  effect ;  in  case  of  a 
condition  subsequent  the  pardon  be- 
comes null ;  and  if  the  condition  is  not 
performed,  the  original  sentence  remains 
in  full  Tigor  and  may  be  carried  into 
effect"    This  is  cited  and  approved  by 
the  Supreme  Court  of  the  United  States, 
m  £x  parte  Wells,  18  How.  807,  where 
it  is  expressly  decided  that  the  President 
may  grant  a  conditional  pardon  to  a  per- 
son under  sentence  of  death,  offering  to 
commute  the  sentence  to  imprisonment 
for  life.   And  it  cannot  be  considered 


that  such  pardon  was  accepted  by  the 
prisoner  under  duress.  Id.,  Maclbak, 
J.,  dissenting. 

In  some  cases,  however,  the  conditions 
have  been  held  void.  Thus  a  condition 
to  submit  to  bodily  labor  for  three  years; 
was  held  illegal  and  the  pardon  abso- 
lute :  Commonwealth  vt.  Fowler,  4  CalL 
85.  And  a  clause  in  the  pardon  deolar-  ^ 
ing  that  it  is  not  intended  to  relieve 
from  the  legal  disabilities  arising  from 
conviction  and  sentence,  was  held  repug- 
nant, and  not  to  prevent  the  person  from 
being  a  competent  witness :  People  vs. 
Pease,  8  Johns.  Cas.  838.  But  in  Per- 
kins vs.  Stevens,  24  Pick.  277,  it  is  said 
the  case  of  People  vt.  Pease  stands  alone 
on  the  point  of  repugnancy. 

So  strictly  was  a  pardon  construed, 
that  where  the  condition  was  that  the 
prisoner  '^should  leave  the  state  of  Ar- 
kansas without  delay,"  and  it  was  proved 
that  he  had  left  but  returned  within  five 
months,  it  was  held  that  the  condition 
had  been  performed  and  the  pardon  was 
absolute :  Ex  parte  Hunt,  5  Eng.  284. 

The  general  principle  would  appear 
to  be  that  a  pardon  is  the  remission  or 
mitigation  of  a  penalty,  and  includes 
under  the  latter  title,  the  substitution 
of  any  punishment  which  the  court 
might  have  inflicted  for  a  lesser  degree 
of  the  same  offence.  Some  cases,  how- 
ever, have  gone  much  beyond  this.  Thus 
although  banishment  was  not  recognised 
by  any  law  as  a  punishment,  yet  a  con- 
dition that  the  criminal  should  leave  the 
United  States  and  not  return  was  held 
legal:  People  vs.  Potter,  1  Parker  C.  K 
47.  And  it  is  said  there  can  be  no 
other  limitation  to  the  power  than  that 
the  condition  shall  be  possible,  moral, 
and  legal."  State  vs.  Smith,  1  Bailey  S. 
C.  281 :  State  vs.  Addington,  2  Id.  516. 

4.  By  the  common  law  **  wherever  it 
may  reasonably  be  presumed  the  King 
is  deceived,  the  pardon  is  void."  4 
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Blackst.  400  ;  2  Hawk.  P.  C.  b.  2,  o.  87, 
8.  8,  et  teq.  This  has  been  held  with 
great  striotness.  Thus  the  defendant 
was  sentenced  and  afterwards  a  writ  of 
error  was  allowed,  which  annulled  the 
judgment ;  pending  this  a  pardon  was 
granted,  and  afterwards  the  judgment 
was  affirmed  in  the  superior  court,  held 
that  the  Goyemor  being  misinformed, 
there  being  no  sentence  in  force  at  the 
time,  the  pardon  was  Toid  and  the  court 
must  sentence  on  the  new  judgment: 
State  M.  Mclntire,  1  Jones  (Law)  N.  0. 
1.  In  this  case  it  was  said  that  it  ap- 
peared from  the  record  and  the  pardon 
itself  that  the  Goyemor  was  misinform- 
ed ;  and  it  has  been  contended  that  this 
is  the  proper  general  principle,  that  er- 
rors to  ayoid  the  pardon  must  appear  on 
the  face  of  it.  In  the  case  before  us, 
howeyer,  this  point  is  expresslj  decided 
to  the  contrary,  upon  the  principles  of 
the  common  law. 

6.  In  regard  to  the  manner  in  which 
pardons  may  be  taken  adyantage  of,  it 
is  said  that  a  pardon  by  act  of  parlia- 
ment is  more  beneficial  than  by  the 
King's  charter,  for  the  court  must  take 
judicial  notice  of  it:  4  Blackst  Com. 
401.  But  this  applies  only  to  a  general 
pardon,  for  a  special  pardon  by  act  of 
parliament  would  still  be  only  a  priyate 
act,  which  must  be  pleaded.  And  it  is 
presumed  that  the  same  law  would  ob- 
tain here  in  those  oases  where  par- 
dons are  granted  by  the  legislature, 
though  the  point  does  not  appear  to 
haye  arisen.  In  regard  to  other  par- 
dons, it  is  said  that  they  should  be 
brought  "judicially  before  the  court  by 
plea,  motion,  or  otherwise."  U.  8.  v». 
Wilson,  7  Pet  8.  C.  150.  In  Pennsyl- 
yania  a  different  practice  has  obtained, 
as  appears  by  the  principal  case.  Where 
a  pardon,  howeyer,  is  offered  in  eyidence, 
the  charter  itself  or  a  certified  copy  must 


be  produced,  or  its  loss  accounted  for  i 
Spalding  vt.  Saxton,  6  Watta  888  ;  Cox 
va.  Cos,  2  Casey  875. 

6.  The  effect  of  a  pardon  is  to  acquit 
the  offender  of  the  penalties  annexed  to 
his  conyiction,  and  to  giye  him  a  new 
credit  and  capacity.  It  cannot  how- 
eyer, diyest  any  person  of  any  right  or 
interest  which  the  law  had  permitted  to 
be  acquired  and  yested  in  consequence 
of  the  judgment  Therefore,  a  pardon 
of  one  sentenced  to  imprisonment  for 
life  does  not  annul  the  second  marriage 
of  his  wife  nor  the  sale  of  his  property 
by  the  persons  appointed  to  administer 
his  estate,  nor  diyest  his  heirs  of  their 
interest  in  his  estate :  Dennxng's  Case, 
10  Johns.  282.  But  it  does  restore  him 
to  his  relation  of  father,  and  there  can- 
not be  any  interyening  right  to  defeat  it 
Id.  A  pardon  restores  competency  as  a 
witness,  but  the  conyiction  may  be  used 
to  affect  his  credibility:  Baum  v«.  Clause, 
5  Hill  196.  But  whether  a  pardon  of 
the  ••remainder"  or  "residue"  of  a 
sentence  will  restore  competency,  is  not 
settled.  The  Supreme  Court  of  Penn- 
sylyania  holding  that  it  will :  Hofiman 
M.  Coster,  2  Whart.  453 ;  and  the  Su- 
preme Court  of  Massachusetta  that  it 
will  not :  Perkins  ««.  Steyens,  24  Pick. 
277.  A  pardon,  howeyer,  is  only  for  the 
offence  named.  Thus  a  pardon  of  an 
assault,  which  by  subsequent  death  of 
the  person  assaulted  becomes  murder, 
will  not  be  a  pardon  of  the  latter  crime: 
Shaw,  C.  J.,  in  Commonwealth  vs.  Roby, 
12  Pick.  508 ;  Hawkins  va.  The  State,  1 
Porter  (AU.)  475. 

A  discharge  from  prison  under  a  par- 
don is  a  discharge  "  in  due  course  of 
law,"  rendering  the  conyict  liable  to  an 
additional  sentence  under  the  Massachu- 
setts statute  of  1882,  c.  73,  if  recom- 
mitted: Eyans  m.  Commonwealth,  8 
Met.  453.  J.  T.  M. 
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In  the  Superior  Court  of  Cincinnati. 

ANDREW  M'MICKBN,  TRUSTEE,  ETC.,  Vi.  THE  BOARD  OF  DIRECTORS 
OF  THE  M'MICKEN  UNIVERSITY.^ 

The  term  household  furniture,"  though  not  susceptible  of  strict  definition,  has 
Acquired  a  definite  meaning,  by  which  it  is  understood  to  include  eyerytbing 
which  maj  contribute  to  the  use  or  couTenience  of  the  householder,  or  the  orna- 
ment of  the  house,  such  as  plate,  linen,  china,  pictures,  &c. 

Where  a  testator  by  his  will  bequeathed  to  A.  all  his  library  and  household  Aimi- 
ture  of  eyery  description,  and  any  other  personal  property  not  thereinafter  spe- 
cifically devised,"  and  by  a  subsequent  clause  dcTised  to  B.  **all  his  real  estate 
and  personal  property,  which  he  may  acquire  after  the  date  of  his  will,"  and 
again  to  B.  **  all  the  rest  and  residue  of  his  real  and  personal  estate,  not  there- 
inbefore deyised,"  ffeldy  that  a  portrait  of  testator,  painted  after  the  making  of 
the  will,  and  at  the  time  of  his  death  still  in  possession  of  the  artist  in  another 
city,  passed  to  A.  under  the  devise  of    household  furniture." 

By  the  law  of  Ohio  "family  pictures"  are  exempt  from  execution,  but,  per  Stores, 
J.,  this  exemption  would  not  extend  to  the  priyate  gallery  of  a  connoisseur  nor 
to  costly  pictures  the  subjects  of  which  are  not  connected  with  the  family  in 
whose  possession  they  are  found. 

W.  B.  Caldwell  and  M.  H.  Tilden,  for  plaintiff. 

T.  C.  Warey  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Stoeer,  J. — ^This  action  is  brought  to  test  the  ownership  of  a 
portrait  of  Charles  McMicken,  deceased,  the  uncle  of  the  plaintiff, 
and  the  founder  of  the  McMicken  University. 

The  plaintiff  claims  the  property  as  legatee  of  Charles  McMicken, 
whose  will  was  made  in  September,  1855.  The  testator  died  in 
1857,  and  his  will  was  admitted  to  probate  in  April  in  the  same 
year. 

Mr.  McMicken  was  a  resident  of  Cincinnati,  but  his  will  was 
executed  in  Philadelphia ;  between  the  making  of  which  and  his 
death,  he  had  sat  for  his  portrait  to  an  artist  of  the  latter  city,  who 
had  finished  it,  though  it  was  still  in  his  possession  at  McMicken's 
death.   It  was  Sent  afterwards  to  Cincinnati,  and  all  the  parties 


^  We  are  indebted  for  this  case  to  the  courtesy  of  M.  H.  Tilden,  Esq. 
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concerned  have  submitted  the  case  to  ns,  to  determine  the  owner- 
ship of  the  property. 

The  testator's  family  mansion,  where  he  had  long  resided  with 
one  or  both  of  the  claimants,  was  in  Cincinnati,  and  there  was  all 
his  furniture  and  household  ornaments,  with  the  exception  of  his 
portrait. 

By  the  8th  clause  of  the  4th  section  of  his  will,  he  gare  to  the 
plaintiff  all  his  library  and  household  furniture  of  every  descrip- 
tion, and  any  other  personal  property  not  thereinafter  specifically 
devised,  to  be  equally  divided  with  his  niece,  Liszie  McMicken." 

Other  bequests  are  made  to  the  same  parties,  as  well  as  to  other 
relatives  and  friends ;  but  the  great  mass  of  his  estate  is  given  to 
the  city  of  Cincinnati,  "  for  the  purpose  of  building,  establishing, 
and  maintaining  two  colleges  for  white  boys  and  girls."  This 
devise  is  in  section  31,  and  the  different  classes  of  property  given 
are  particularly  stated.  For  this  purpose,  by  the  5th  clause,  all 
bis  real  estate  and  personal  property  which  he  may  acquire  after 
the  date  of  his  will,"  and,  by  the  9th  clause,  "  all  thereat  and  residue 
of  his  real  and  personal  estate,  not  thereinbefore  devised,"  is  given 
to  the  city.  These  several  clauses  are  those  under  which  the  parties 
severally  claim. 

The  plaintiff  regards  the  bequest  of  the  household  furniture 
of  every  decription"  as  broad  enough  to  include  the  testator's  por- 
trait. The  defendants,  who  represent  the  city,  place  their  right 
upon  the  5th  and  9th  clauses  of  the  81st  section,  already  re- 
ferred to. 

The  words  ^'household  furniture,"  or,  as  some  of  the  older 
writers  use  the  term,  household  stuff,"  have  now,  we  suppose,  a 
definite  meaning,  and  are  understood  by  the  profession  to  inelade 
a  class  of  personal  chattels  very  readily  distinguished  from  the  more 
general  description,  by  which  movable  property  may  pass  to  a 
devisee  or  a  vendee. 

One  of  the  earliest  cases  in  the  books  where  the  question  is  dis- 
cussed is  that  of  Kelly  vs.  Potoletj  Ambler  605.  The  point  there 
made  to  the  Master  of  the  Bolls,  Sir  Thomas  Clark,  was  this : 
did  plate  pass  to  the  legatee  of  the    household  furniture  ?"  In 
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considering  the  qnestion,  he  says,  the  word  household  furniture 
has  as  general  a  meaning  as  possible.  It  is  incapable  of  a  defini- 
tion. It  comprises  everything  that  contributes  to  the  use  or  conve- 
nience of  the  householder  or  the  ornament  of  the  house."  The 
term  was  held  to  be  large  enough  to  include  plate,  whether  in  use 
or  not,  provided  it  was  in  the  possession  of  the  devisor,  and  not 
intended  for  any  other  purpose  than  that  of  household  use;  the 
quantity  and  value  to  be  measured  by  the  condition  and  rank  of  the 
family.  It  was  admitted  by  the  plaintiff  in  this  case,  who  is  re- 
ported to  have  been  present  in  Court,  that  pictures,  whether  hung 
up  or  in  cases,  would  pass  by  the  devise,"  as  well  as  plate.  This 
case  is  also  reported  in  Dickens  859. 

Bef  re  this  decision,  it  was  held,  in  Bridgman  vs.  Darr^  8  Atk. 
202,  that  a  library  of  books  did  not  pass  by  the  words  household 
furniture,  giving,  as  a  reason,  that "  they  were  for  the  entertainment 
of  the  mind,  and  not  furniture  for  use  or  ornament."  The  rule 
has  also  been,  in  some  one  of  its  phases,  discussed  in  Franklin  vs. 
Earl  of  Burlmfftofiy  Prec.  in  Ch.  251,  Nichoh  vs.  OAome^  2  Peere 
Williams  400,  Le  Farrant  vs.  Spencer,  1  Vesey  Sr.,  97,  and  Gayre 
vs.  Qayre,  2  Vernon  538.  In  Pratt  vs.  Jackeon,  2  Peere  Williams 
302,  the  construction  given  by  the  Lord  Chancellor  was  deemed 
too  liberal,  and  on  appeal  to  the  House  of  Lords  his  decision  was 
reversed:  3  Bro.  Pa.  Cas.  194. 

The  doctrine  to  be  deduced  from  all  these  cases  is  summed  up  by 
Mr.  Roper  thus:  ^^By  the  term  household  furniture,  everything  is 
included  which  may  contribute  to  the  use  or  convenience  of  the 
householder  or  the  ornament  of  the  house,  as  plate,  linen,  china, 
both  useful  and  ornamental,  and  p%eture%:''  Law  of  Legacies  141. 

The  English  Courts  have  been  consistent  in  their  construction  of 
the  words  we  have  alluded  to.  We  discover  no  exception  to  the 
principle  in  any  of  the  eases,  from  the  report  in  Ambler  to  the 
present  time.  On  the  contrary,  we  find  the  law  stated  without  any 
reservation  in  Cole  vs.  Fitzgerald^  1  Sim.  &  Stu.  189,  which  was 
affirmed  in  3  Russell  320.  The  question  was  again  discussed  in 
Oremorin  vs.  Antrohua,  5  Russell  320,  where  Lord  Ltodhurst 
expressly  held  these  words  would  pass  to  the  devisee  ornamental 
pictures." 
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Mr.  Williams,  in  his  elaborate  work  on  Executors,  Vol.  2,  1021, 
accepts  the  construction  without  any  dissent  on  his  part ;  and  Jar- 
man,  in  Vol.  1,  699,  admits  the  doctrine  in  his  text  without  reserva- 
tion, though  in  a  note  he  quotes  from  the  report  in  Ambler,  that 

pictures  hung  up  will  pass while  in  the  case  to  which  he  refers, 
reported  both  in  Ambler  and  Dickens,  it  is  expressly  stated  that 
the  admission  included  pictures  not  only  hanging  up,  but  those 
found  in  cases." 

The  meaning  thus  given  to  these  devisory  words  is  quoted  with 
approbation  by  Chancellor  Kent,  in  Bann  et  ah  vs.  Winthr<>py  1 
Johns.  Ch.  Cas.  329,  and  by  the  Court  of  Appeals  in  Virginia,  in 
Carnagy  vs.  Woodcock^  2  Munford  234. 

In  Ohio,  we  have  no  judicial  construction  of  these  words  in  any 
reported  case,  but  our  Legislature,  by  several  important  statutory 
provisions,  has  informed  us  what  its  understanding  has  been  of  this 
class  of  personal  property.  By  the  section  43  ''of  the  Act  to  pro- 
vide for  the  settlement  of  the  estates  of  decedents,"  1  Swan  574, 
the  personal  representative  is,  in  all  cases,  expressly  required  to 
leave  with  the  widow,  to  be  kept  by  her  for  life,  and  after  her 
decease  to  be  the  absolute  property  of  her  children,  all  ''family 
pictures."  And  by  the  3d  clause  of  the  1st  section  of  an  amend- 
ment to  the  law  regulating  judgments  and  executions,  "family 
pictures  are  exempted  from  levy  and  sale." 

We  ought  not  to  extend  the  exemption  in  these  clauses  to  the 
private  gallery  of  a  connoisseur,  nor  yet  to  costly  pictures,  the 
subjects  of  which  are  not  connected  with  the  family  in  whose  pos- 
session they  are  found.  As  the  family  Bible  is  specially  excepted 
which  preserves  the  names,  the  births,  the  marriages,  and  the 
burial  of  the  parents  and  the  children,  so  the  portrait  of  a  father 
or  a  mother  may  well  be  preserved  as  a  living  memory  to  a  son  or 
a  daughter,  alike  consecrated  by  human  sympathy,  and  vindicated 
by  the  law. 

By  the  terms  of  the  bequest  in  the  8th  clause  of  the  4th  section 
of  the  testator's  will,  the  property  described,  which  is  defined  to 
be  household  furniture  of  every  description,  must  necessarily  em- 
brace all  similar  chattels  owned  by  the  devisor  at  the  time  of  his 
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death,  unless  there  is  a  snbsequent  clause  restricting  the  bequest, 
or  changing  its  natural  meaning. 

Sach  was  the  ruling  of  Lord  Camdbn,  in  The  Dean  and  Chapter 
of  Christ  Church  vs.  Barrow^  Ambler  641.  "I  am  clear,"  said 
he,  *Hhat  the  pictures  added  to  the  testator's  collection,  after 
making  his  will,  passed  by  the  devise  to  the  plaintiffs,  upon  the 
principle  that  personal  estate  is  ever  fluctuating ;  and  so  would  it 
be  in  case  of  a  devise  of  all  a  man's  personal  estate  generally." 
See  also  Masters  vs.  Mastsrsj  1  Peere  Williams  424. 

So  in  Swinburne  on  Wills  418:  '*It  seems  clear,"  says  the 
author,  by  our  law  and  the  civil  law,  that  a  devise  of  all  a  man's 
personal  estate  passes  all  he  may  die  possessed  of,  and  not  only  that 
he  had  at  the  time  he  made  his  will :  if  the  contrary  resolution 
should  prevail,  it  would  put  one  under  the  difficulty  of  making  a 
new  will  every  day,  and  create  the  greatest  perplexity  imaginable." 
See  also  Gayre  vs.  Gayre^  2  Vernon  538 ;  Wilde  vs.  Holzmeyer^  5 
Vesey  Jr.  811. 

The  spirit  of  the  55th  section  of  our  Wills  Act,  2  Swan,  k  G. 
1627,  although  applicable  to  real  estate  strictly,  would  apply,  if 
there  could  be  room  for  doubt.  In  England,  the  Act  of  1  Vict.  c. 
26,  which  changes  the  ancient  rule  as  to  after-acquired  estates, 
eipressly  includes  real  and  personal  property  by  name. 

If  the  devisory  words  we  have  thus  examined  will  embrace  the 
description  of  chattel  in  litigation,  does  the  5th  clause  of  the 
31st  section  of  the  testator's  will  limit  the  former  bequest,  explain 
it,  or  in  any  way  modify  his  then  expressed  intention  ?  The  words 
relied  on  by  the  defendants'  counsel  are  these :  all  my  real  estate 
and  personal  property  which  I  may  acquire  after  the  date  of  this 
my  will,"  following  the  introductory  language  of  the  section,  I 
give,  devise,  and  bequeath  to  the  city  of  Cincinnati." 

This  clause,  although  broad  enough  to  convey  the  whole  after- 
acquired  personalty,  must  be  taken  in  connection  with  the  previous 
devise  to  the  plaintiff  and  his  sister  Lizzie,  and  be  construed  with 
all  the  circumstances  attending  the  execution  of  the  will,  the  nature 
of  the  chattel  bequeathed^  as  well  as  the  general  purpose  the 
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testator  designed  to  accomplish,  before  we  can  clearly  ascertain  his 
intention. 

The  words  household  furniture  are  not  used  in  any  part  of  the 
will,  except  in  the  clause  which  gives  all  such  property  to  the  plain- 
tiff and  his  sister.  There  is  no  restriction  upon  the  terms,  nor  yet 
any  exception  as  to  chattels  of  the  same  description  suggested  by 
the  testator.  He  commences  the  distribution  of  his  estate  by 
expressions  haying  a  known  legal  definition,  and  which  unquestion- 
ably were  understood  by  the  counsel  who  drew  the  will,  as  well  as 
by  the  devisor  himself :  he  makes  an  absolute  gift  to  his  nephew 
and  niece  of  all  the  chattels  included  in  the  class  he  described, 
without  restriction  or  limitation,  and  it  may  well  be  inferred  be 
could  not  have  intended  that  the  words  personal  property,  subse- 
quently used,  should  include  any  article  of  the  class  he  had  already 
excepted,  more  especially  when  we  find  he  annexes  to  the  term 
household  furniture  the  words  "  and  any  other  personal  property 
not  hereinafter  specifically  devised,"  thereby  distinguishing  his 
household  furniture  from  every  other  denomination  of  his  per- 
sonalty. This  is  the  settled  rule  of  construction,  where  a  prior 
clause  in  a  will  is  attempted  to  be  controlled  by  a  subsequent  one, 
whether  in  the  same  instrument  or  a  codicil. 

The  principle  is,    that  technical  words  or  words  of  known  legal 
import  shall  have  their  legal  effect,  unless  from  subsequent  incon- 
sistent words  it  is  very  clear  that  the  testator  meant  otherwise 
2  Williams  on  Executors  927. 

The  leading  case  of  Jesion  et  al.  vs.  Wrightj  decided  by  the 
House  of  Lords,  and  reported  in  2  Bligh  56,  57,  in  which  all  the 
authorities  were  examined,  establishes  fully  the  doctrine.  See  also 
the  opinion  of  Baron  Alberson,  in  Lee$  vs.  Moask^y  1  Y.  &  Coll. 
Exch.  Eq.  Cases  589,  and  Denman,  C.  J.,  in  Gallini  vs.  QaUtni^ 
5  B.  &  Adolph.  621.  This  doctrine  is  stated  very  clearly  in  Young 
-  and  Wife  vs.  Executors  of  Mclntyre,  8  Ohio  601.  «  The  widow," 
says  the  Court,  claims  upon  general  terms,  and  seeks  an  interpre- 
tation contrary  to  the  evident  intention.  The  daughter  claims  upon 
a  bequest  in  express  terms  of  the  specific  subject,  and  her  claim 
comports  with  the  whole  intention." 


M»MICKEN  78.  McMICKEN  UNIVERSITY. 


495 


See  also  4  Ohio  St.  851,  ThompBofCs  Adminktrator  vs.  Thompson 
et  al.  Nor  is  there  any  objeotion  to  this  construction,  in  the  fact 
that  the  portoait  had  not  yet  become  a  part  of  the  household  goods, 
and  was  moreover  in  a  distant  city  when  he  died.  It  is  a  matter 
of  intention  merely,  to  what  purpose  the  testator  designed  to  apply 
it,  and  there  is  nothing  to  destroy  the  very  natural  implication, 
that  it  was  his  purpose  to  place  it  in  his  family  mansion,  any  more 
than  there  would  be  if  he  had  purchased  in  the  same  city,  a  service 
of  china,  or  of  plate,  or  some  valuable  article  of  mahogany  or 
rosewood. 

It  might  well  be  asked,  if  the  object  of  the  testator  was  not  to 
make  the  portrait  a  part  of  his  household  ornaments,  for  what 
other  purpose  did  he  sit  to  the  artist  ?  None  is  intimated,  much 
less  proved. 

We  regard  the  relation  the  testator  bore  to  his  kinsmen  of  great 
importance  in  ascertaining  his  purposes  to  the  various  devisees  in 
his  will.  He  was  an  aged  man  and  had  never  been  married.  The 
plaintiff  and  his  sister  were  inmates  of  their  uncle's  family ;  the 
niece  living  with  him,  and  doubtleBS,  presiding  over  his  household. 
To  both,  he  gives  by  the  9th  clause  of  the  same  section,  under 
which  the  plaintiff  claims  the  property  in  controversy,  the  permission 
jointly  to  occupy  his  dwelling-house  for  the  period  of  five  years 
free  of  rent,"  thereby  clearly  intimating,  as  we  believe,  not  only 
that  the  family  mansion,  at  his  decease,  but  the  family  furniture 
already  devised,  should  alike  be  enjoyed  by  the  legatees. 

There  would  seem  to  be  a  fitness  in  sustaining  such  bequest,  as 
the  possession  of  the  one  very  naturally  attaches  to  it,  whatever 
made  convenient,  or  ornamented  the  other.  The  object  was  to 
preserve  both,  that  the  family,  having  lost  its  head,  might  still  be 
remembered  in  this  token  of  his  regard  for  the  surviving  members. 

A  painstaking,  laborious  man,  who  had  gained  by  industry  a 
large  fortune;  who  had  struggled  in  the  battle  of  life  and  won 
pecuniary  independence ;  having  no  children,  was  about  to  distribute 
his  estate,  before  the  law  would  make  a  division  among  his  kinsmen. 
With  great  particularity  he  gives  to  a  long  list  of  relations  and 
friends,  some  token,  either  in  money,  real  estate,  or  personal  pro- 
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pertj,  of  his  regard.  Having  thus  performed  what  he  deemed  to 
be  his  duty  to  others,  he  proposes  to  educate  the  poor  children  of 
Cincinnati ;  where  he  had  long  lived  and  at  last  died. 

To  establish  on  a  magnificent  scale,  an  institute  for  the  moral 
and  intellectual  improvement  of  generations  yet  to  come,  he  had 
an  ideal  before  him  to  which  his  mind  seemed  to  cling  with  great 
tenacity,  and  he  developed  it  in  his  will,  with  as  much  clearness 
of  detail,  as  the  outlines  of  such  a  vast  plan  could  be  understood 
or  foreshadowed,  before  its  parts  were  finally  adjusted,  and  its 
workings  practically  understood. 

With  this  double  object  in  view,  the  remembrance  of  his  relatives, 
and  the  establishment  of  a  noble  charity  for  his  race,  we  cannot 
suppose  he  could  intend  the  bequest  to  either  object  should  be  con- 
tradicted by  general  terms,  or  mere  formal  language. 

His  family  furniture  could  not  materially  aid  in  the  foundation 
of  a  great  public  institution,  either  by  the  sale  of  the  property,  or 
its  introduction  within  its  walls.  It  was  fit  only  for  the  family 
mansion,  and  could  alone  be  properly  valued  by  those  who  coald 
associate  with  it  the  name  of  their  relative  and  friend,  who  in  com- 
mon with  them  participated  in  its  daily  use ; — ^more  especially  so, 
when  a  family  portrait  becomes  the  evidence  of  former  friendship, 
or  future  remembrance. 

We  cannot  presume  it  could  have  been  the  intention  of  the  de- 
ceased to  bequeath  the  mere  work  of  the  artist  to  an  institution  to 
commemorate  the  name  of  its  founder,  when  by  an  act  of  princely 
liberality  he  had  already  erected  a  monument,  upon  which  he  might 
well  inscribe  the  language  of  the  poet : 

"  Non  omnia  moriar, 
Moltaque  para  mei  Titabit  Libitinam  '* 

It  will  be  more  in  harmony  with  the  testator's  spirit,  and  illustrate 
more  truly  the  modesty  with  which  he  endows  a  university,  by  the 
bequest  to  our  city  of  nearly  half  a  million  of  dollars,  for  our  own 
people  to  provide  the  portrait,  or  the  statue,  to  commemorate  a  publio 
benefactor.  He  who  left  them  a  splendid  inheritance  has  done 
enough  to  perpetuate  his  name.  When  the  edifice  shall  be  erected, 
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where  the  recipients  of  his  bounty  are  to  be  educated,  it  will  then 
be  a  just  tribute  to  his  memory^  that  the  canvas  or  the  marble  shall 
remind  posterity  of  Charles  McMicken. 

On  the  whole  ease,  we  are  of  opinion  that  the  plaintifis,  as  devisees 
under  the  will  of  the  tesi^tor,  are  entitled  to  the  possession,  and 
have  the  only  title  to  the  property  they  claim. 


LEGAL  Mt9CELLANY. 

Tlie  Supreme  Court  of  New  York,  sitting  at  Rochester,  have 
recently  made  a  very  important  decision  (in  the  case  of  Bague  vs. 
Powers)^  sustaining  the  constitutionality  of  the  Act  of  Congress 
of  February  25th,  1862,  under  which  the  United  States  legal  tender 
notes  are  issued ;  or,  in  other  words,  affirming  the  power  of  Con- 
gress to  authorize  the  issue  of  such  notes,  and  to  enact  that  they 
shall  be  a  legal  tender  for  the  payment  of  debts.  The  case  ap- 
pears to  have  been  elaborately  discussed  by  counsel  and  Court. 
Judges  E.  D.  Smith,  Johnson,  and  J.  C.  Smith  delivered  opinions, 
the  length  of  which  unfortunately  prevents  us  from  giving  them 
to  our  readers  in  full,  and  Wellbs,  J.,  concurred. 

The  following  statement  of  conclusions  we  take  from  the  able 
and  learned  opinion  of  E.  Darwin  Smith,  P.  J. 

1st.  The  issue  of  treasury  notes  is  warranted  by  the  Constitu- 
tion of  the  United  States  at  all  times,  in  the  discretion  of  Con- 
gress, as  a  medium  for  the  payment  of  taxes  under  the  taxing 
power,  and  as  a  form  of  security  to  the  public  creditors  for  money 
loaned  under  the  power  « to  borrow  money." 

2d.  The  form,  size,  and  denomination  of  such  notes,  and  the 
making  of  them  in  the  similitude  of  bank  bills,  and  payable  to 
bearer,  so  as  to  be  transferrable  by  delivery,  and  go  into  circulation 
as  money — are  matters  entirely  within  the  discretion  of  the  Legis- 
lature ;  and  so  far  as  relates  to  their  voluntary  receipt  and  circula- 
tion by  the  public,  they  stand  upon  precisely  the  same  footing  as 
bills  of  exchange  or  promissory  notes  issued  by  private  individuals 
or  corporations,  and  rest  exclusively  upon  their  credit  as  merchant- 
able securities. 
Vol.  XI.— 82 
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3d.  The  power  to  make  such  notes  a  substitute  for  money,  and 
a  legal  tender  in  payment  of  debts,  may  rest,  as  an  incidental  or 
implied  power,  upon  the  power  to  impose  taxes,  duties,  and  im- 
posts," and  upon  the  power  « to  borrow  money,"  and  also  upon  the 
power  given  to  Congress  « to  pass  such  laws  as  shall  be  necessary 
and  proper  to  carry  into  effect  the  other  specified  powers." 

4.  In  connection  with  these  powers,  the  power  to  declare  war, 
raise  and  support  armies,  to  provide  and  support  a  navy,  to  sup- 
press insurrection  and  repel  invasion,  being  great  governmental 
and  sovereign  powers,  include  and  imply  a  grant  of  all  the  means 
necessary  to  the  end  of  the  powers  granted,  and  money,  being 
an  indispensable  agent,  and  necessary  to  carry  such  powers  into 
effect,  the  power  is  implied  to  command,  obtain,  and  secure  it 
by  any  practicable  means  known  or  practised  among  civilized 
nations  ;  and  the  issue  of  treasury  notes,  making  them  a  legal 
tender  in  payment  of  debts,  is  a  proper  and  lawful  means  to 
that  end — a  process  of  borrowing  money  from  the  people,  or 
making  from  them  a  forced  loan  to  meet  the  governmental  neces- 
sities, and  is  entirely  within  the  legitimate  power  of  Congress,  as 
the  sovereign  legislative  authority  of  the  nation. 

It  follows  from  these  premises  that  the  Act  in  question  was  folly 
warranted  by  the  express  and  implied  power  given  to  Congress, 
and  was  and  is  a  measure  entirely  within  the  discretion  of  the 
national  legislature,  and  with  which  the  Judiciary  has  no  rightful 
authority  to  interfere. 


We  cheerfully  give  place  to  the  following  remarks  from  a  cor- 
respondent in  Chicago,  upon  a  case  reported  in  our  May  number 

Judge  Miller's  opinion  in  the  case  of  The  United  States  ez. 
reL  Learned  vs.  The  May  or  ^  ^c,y  of  Burlington  j  as  reported  in  the 
May  No.  A.  L.  Reg.,  p.  894,  is  one  of  unusual  interest  to  the 
creditors  of  Western  cities  and  counties ;  for  it  matters  not  whether 
the  debts  of  those  corporations  were  or  were  not  contracted  by 
authority  of  law,  if  the  law  will  not  compel  their  payment  against 
the  will  of  the  debtors. 

« The  note  of  J.  F.  D.  correctly  says,  that  <  The  charters  of 
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most  Western  cities  (and  counties)  contain  limitations  upon  the 
power  of  taxation/  &;c.  (p.  899).  And  it  is  also  true  that  some  of 
these  cities  and  counties  endeavor  to  exhaust  their  powers  of  taxa* 
tion  for  domestic  purposes,  to  the  exclusion  of  their  bond  creditors. 

«  This  ia  certainly  one  of  the  worst  forms  of  repudiation,  and 
ought  not  to  be  sanctioned  by  the  Courts,  if  any  fair  legal  con<> 
Btrnction  of  those  limitation  laws  can  prevent  it. 

The  precise  question  involved  in  the  case  against  the  Mayor, 
&c.,  of  Burlington,  was  presented  to  the  United  States  Court  for 
the  Southern  District  of  Illinois,  in  January  last,  in  the  case  of 
The  United  States  ex  reh  Toppan  vs.  The  Supervisors  of  the 
County  of  Haneochy  where  it  appeared  that  a  judgment  had  beeu 
recovered  against  the  respondents,  on  coupons  attached  to  county 
bonds  issued  under  authority  of  the  laws  of  Illinois,  which  they 
refused  to  pay ;  and  that  they  also  refused  to  levy  taxes  to  provide 
means  to  pay  it. 

<*  The  rate  of  taxation  « for  county  purposes'  is  limited  to  five 
mills  on  the  dollar,  and  it  would  require  a  higher  rate  than  that, 
in  addition  to  the  taxes  levied  in  1861  and  1862,  to  raise  sufficient 
funds  to  pay  the  judgment  in  question. 

«<  The  case  was  argued  in  February  last,  and  taken  under  advise 
ment  by  Judge  Trbat  (late  Chief  Justice  of  the  Supreme  Court 
of  Illinois),  who  recently  gave  a  decision  awarding  a  peremptory 
writ  of  mandamus^  requiring  the  respondents  to  levy  this  year  a 
sufficient  tax  to  pay  the  relators*  judgment,  and  to  keep  the  funds 
specifically  for  that  purpose. 

«  This  case  will  go  to  the  Supreme  Court  of  the  United  States, 
where  both  it,  and,  probably,  the  Iowa  case,  will  be  finally  deter- 
mined. 

"The  very  point  involved  in  both  cases  was  decided  by  the 
Supreme  Court  of  Pennsylvania  in  1861,  in  The  Commonwealth 
vs.  The  Commissioners  of  Allegheny  County^  4  Wright  848,  40 
Penna.  State  Rep.,  where  it  was  held  that  <  the  grant  of  autho- 
rity by  the  Legislature  to  county  commissioners  to  create  a  debt, 
and  to  provide  for  the  payment  of  the  interest  thereon,  is  an 
enlargement  of  the  power  to  assess  taxes  to  meet  the  demand,  and 
an  implied  repeal  of  any  conflicting  statutory  limitation.' 
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«  The  Legislation  of  IlIiDois  is  maob  more  bare  of  express  grants 
of  the  powers  of  taxation,  than  that  of  almost  any  other  State 
where  similar  qne&tions  have  arisen. 

<«Yet  the  United  States  Court  for  Southern  Illinois  found 
enough  in  those  laws  to  aathoriase  the  delinquent  county  to  provide 
means  by  taxation  to  pay  its  debts. 

I  do  not  intend  to  open  any  discussion  of  those  questions  in 
your  pages,  but  it  seemed  to  me  a  subject  of  sufficient  importance 
to  call  the  attention  of  your  readers  to  decisions  oppoaed  to  the 
one  reported  in  your  May  number,  without  intending  to  question 
the  correctness  of  Judge  Miller's  opinion. 

The  real  point  involved  in  these  cases,  so  far  as  the  limitation 
upon  the  taxing  power  of  the  debtor  corporations  is  concerned,  is 
this :  Whether  or  not  the  express  authority  to  contract  the  debt 
impliedly  confers  the  power  to  provide  by  taxation  sufficient  means 
to  pay  it,  and  to  that  extent  is  a  repeal  of  the  limitation.*' 

  S.  W.  F. 

We  have  received,  through  the  courtesy  of  Charles  Tracy,  Esq., 
Librarian,  a  pamphlet  containing  the  proceedings  of  the  New  York 
Law  Institute  on  the  occasion  of  the  death  of  John  Anthon.  Mr. 
Anthon  was  well  known  to  the  profession  by  his  Nisi  Prius  Reports, 
and  still  more  by  his  works  for  the  direction  and  assistance  of 
students. 

Mr.  Gerard  made  some  very  appropriate  as  well  as  true  remarks 
on  the  shortness  of  the  duration  of  a  lawyer's  fame,  alluding, 
among  other  things,  to  the.  fact  that  a  great  lawyer  is  frequently 
better  remembered  for  his  exceptional  powers,  his  eccentricities 
of  manner  and  speech,  than  for  the  solid  abilities  which  made  the 
foundation  of  his  fame.  A  witticism,  a  keen  retort,  a  burst  of 
eloquence  will  go  down  to  posterity,  while  the  profound  learning, 
sound  judgment,  and  keen  power  in  the  analysis  of  principles, 
which  the  daily  and  nightly  labor  of  years  has  given  him,  are 
forgotten. 

From  the  remarks  of  Mr.  Gerard  we  learn  that  Mr.  Anthon,  at 
the  time  of  his  death,  was  the  oldest  working  member  of  the  New 
York  bar,  and  that  he  had  been  for  many  years  in  the  most  ezten- 
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Bive  practiee.  Thoagh  not  a  man  of  striking  eloquence  or  Bhining 
genius,  yet  he  possessed  a  sound  judgment,  was  a  safe  counsellor, 
a  learned  and  accurate  lawyer,  and  aboTe  all  a  scholar  and  a  gen- 
tleman. 

It  is  doubly  pleasant  to  find  the  character  of  such  a  man  appre- 
ciated and  his  memory  preserved  by  his  professional  brethren. 

We  notice  with  regret  also,  the  death  on  May  16th,  of  Hon. 
Robert  S.  Blackwell,  of  Chicago.  Mr.  Blackwell  was  the  author 
of  a  work  on  Tax  Titles,  which  is  received  as  authority  throughout 
the  Western  States,  and  also  of  a  Digest  of  Revised  Statutes, 
Black  well*8  Condensed  Reports,  and  other  works. 

We  find  the  following  paragraph  in  the  London  Law  Times  of 
May  2d,  from  which  it  will  be  seen  that  our  professional  brethren 
in  England  are  beginning  to  get  restive  under  the  evils  of  the 
multiplication  of  Reports — evils  with  which  we  are  still  afflicted, 
though  most  of  the  States  have  attempted  to  cure,  or  at  least  con- 
fine them  within  reasonable  limits  by  statutory  regulations. 

c<  Consolidation  of  thb  Legal  Rbpobts. — A  deputation  from 
the  Law  Amendment  Society  waited  on  the  Lord  Chancellor  last 
week,  to  call  the  attention  of  bis  Lordship  to  the  present  system 
of  law  reporting.  The  deputation,  consisting  of  the  Right  Hon. 
T.  E.  Headlam,  Q.  C,  M.  P.,  Judge-Advocate  General,  W.  T.  S. 
Daniel,  Q.  C.,. Thomas  Webster,  Esq.,  P.  R.  S.,  James  Vaughan, 
Esq.,  A.  Palling,  Esq.,  A.  Edgar,  Esq.,  and  G.  Harry  Palmer, 
Esq.  (the  Secretary),  referred  to  the  reports  of  the  special  com- 
mittee of  tho  society,  the  resolutions  which  had  been  adopted  at 
their  general  meetings  in  favor  of  reducing  the  present  System  into 
some  systematic  order,  and  of  adopting  in  future  a  better  plan  of 
reporting  the  decisions  of  the  Courts  of  common  law  and  equity. 
His  Lordship  adverted  to  the  great  difficulties  in  which  the  subject 
was  involved,  the  confiicting  interests  which  had  to  be  conciliated, 
the  schemes  which  had  been  propounded,  and  the  general  working 
of  the  present  system.  The  subject  was,  he  said,  so  important, 
and  surrounded  with  so  many  difficulties,  that  he  should  consider 
the  interview  as  preliminary,  and  that  upon  some  future  occasion 
he  woald  be  glad  to  receive  the  deputation  again." 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OP  PENNSYLVANIA.* 

Estates  upon  Condition. — Where  land  is  granted  in  fee  simple  to  be 
occupied  for  railroad  purposes  only,  and  to  revert  to  the  grantor  or  his 
heirs  if  used  for  any  other  purposes  or  no  longer  needed  for  such  use,  the 
reveraion  does  not  take  effect  until  actual  abandonment ;  and  hence  until 
that  time  the  railroad  company,  grantees,  may  remove  the  machinery  in 
their  shops  erected  on  the  land  granted  :  Pennsylvania  Railroad  Co.  vs. 
Parke  et  ah 

Tenants  in  common  —  Trespass  quare  clausum  frcgit. — A  tenant  in 
common  can  sustain  an  action  of  trespass  against  his  co-tenant,  only  in 
case  of  an  unequivocal  ouster  from  his  rights  of  entry  and  possession : 
Filbert  vs.  Eoff. 

Hence,  where  one  owning  three-fourths  of  a  tract  of  land,  brought 
an  action  of  trespass  quare  clausum  fregit  against  a  co-tenant  owning 
one-twelflh,  both  having  been  in  possession  and  use  of  the  land,  and  no 
ouster  by  the  co-tenant  being  proved,  but  only  his  verbal  denial  of  the 
plaintiff's  title,  it  was  Held, 

That  as  the  denial  was  not  equivalent  to  ouster,  the  action  brought  by 
plaintiff  against  defendant  for  cutting  and  carrying  away  timber  from  the 
land  could  not  be  sustained  :  Id. 

Affidavit  of  Defence —  What  Instruments  of  Writing  are  toithin  thtBuk. 
— A  lease,  reserving  a  pecuniary  rent,  is  *^  an  instrument  of  writing  for 
the  payment  of  money,"  within  the  Act  March  28th  1835,  relating  to 
judgments  for  want  of  an  affidavit  of  defence  :  Frank  vs.  Maguire. 

It  is  necessary  only  to  file  a  copy  of  the  lease,  without  statement  or 
declaration,  to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence :  Id. 

A  tenant  is  bound  by  his  express  covenant  to  pay  rent,  though  he 
has  assigned  the  lease  with  his  landlord's  assent,  and  the  assignee  is  ac- 
oepted  as  tenant,  and  rent  received  from  him,  unless  the  landlord  has 
accepted  the  surrender  of  the  former  and  released  him :  Id. 

An  affidavit  of  defence  in  an  action  for  rent,  alleging  the  assign- 
ment of  the  lease  by  consent  of  the  landlord,  and  the  acceptance  of  the 
assignee  by  him  as  tenant,  and  the  receipt  of  rent,  held  insufficient  be- 
cause it  did  not  aver  a  surrender  of  the  term  :  Id. 

1  From  Robert  E.  Wright,  Esq.,  State  Reporter ;  to  be  reported  in  the  6tli  Tolosie 
of  his  Reports. 
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Cuiiom  in  Vidatian  of  good  Morals  not  admissible  in  Evidence. — A 
castom  is  not  legal  if  ooDtrarj  to  morality,  religion,  and  the  law  of  the 
land ;  but  is  nnreasonable  and  therefore  not  oompulsory :  Holmes  et  al. 
Ts.  Johnson, 

In  an  ejectment  growing  out  of  a  disputed  title  to  land,  the  claim- 
ant being  a  negro  born  in  another  state,  the  defendant  offered  to  prove 
that  in  the  region  whence  the  plaintiff  came,  it  is  not  customary  for  col- 
ored people  to  form  legal  marriages,  and  that  the  majority  of  them  co- 
habit promiscuously,  as  well  among  free  colored  persons  as  slaves,  in  order 
to  rebut  the  presumption  of  marriage  and  legitimacy  from  cohabitation  : 
but  the  offer  was  rejected  : 

Hdd^  that  as  the  testimony  would  have  tended  to  establish  a  custom 
contrary  to  public  morals  and  decency,  the  rejection  of  the  offer  was  proper : 
Id, 

Wharfinger^  Power  of  to  seU — Vendor  of  chattel^  when  an  incompetent 
Witness — Forfeiture  of  Personal  Property  by  Negligence, — wharfinger 
has  no  power  to  sell  coal  deposited  on  his  wharf,  for  unpaid  wharfage : 
Kusenburg  vs.  Browne* 

Goal  belonging  to  one,  was  by  mistake  deposited  on  the  wharf  of  i 
another,  who  after  some  time  sold  the  coal  to  a  third  person,  against  whom 
the  owner  brought  trover,  to  recover  its  value  :  on  the  trial,  the  vendor 
was  offered  as  a  witness  for  the  defendant,  but  was  rejected.  JJe2i,  on 
writ  of  error,  that  the  witness,  being  the  vendor  in  possession  at  the  sale, 
and  bound  to  the  vendee  upon  the  implied  warranty  of  title,  was  incom- 
petent unless  released :  Id. 

The  plaintiff,  in  leaving  the  coal  on  storage  upon  the  wharf,  was  not 
guilty  of  such  negligence  as  would  justify  the  sale  of  the  coal,  or  a  verdict 
against  him,  in  the  action  to  recover  its  value  :  Id, 

Mental  Incapacity ^  Proof  of  required  to  rescind  executed  Contract, — 
Mere  mental  weakness  will  not  authorize  a  court  of  equity  to  set  aside  an 
executed  contract,  if  it  does  not  amount  to  inability  to  comprehend  the 
contract,  and  is  unaccompanied  by  evidence  of  imposition  or  undue  in- 
fluence :  Aiman  et  al.  vs.  StoiU. 

Eight  of  Widow  to  control  the  Digposition  of  the  Remains  of  her  deceased 
Hwhand, — A  wife  has  no  right  or  control  over  the  body  of  her  deceased 
husband  afler  burial :  the  disposition  of  the  remains  of  the  deceased  belongs 
thereafter  exclusively  to  his  next  of  kin :  Wynkoop  vs.  Wynkoop. 
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A  widow  filed  a  bill  in  equity  against  the  brothers  of  ber  deceased 
busband,  and  bis  mother  in  whose  cemetery  lot  be  wfi3  buried)  to  obtain 
t^e  removal  of  the  body  to  another  cemetery,  claiming  her  right  bo  to  do 
as  administratrix  and  as  widow.  Bdd, 

(1.)  That  her  duty  to  bury  the  body  of  the  deceaaed  terminated  with 
the  burial:  and, 

(2.)  That  as  widow  she  had  no  right  to  it,  after  the  intMrmeat :  Id. 

What  Streams  are  navigalle — Extent  of  grant  to  riparian  Chtner^ 
Right  of  Navigation  how  affected  hy  State  Legislation. — In  PennsylTaDia, 
all  rivers  and  streams  of  water,  that  are  subject  to  tides,  or  capable  of 
being  navigated  in  the  common  sense  of  the  term,  are  treated  as  aaTi- 
gable :  and  grants  of  the  adjoining  soil  are  not  usque  ad  filum  medium 
aquas  but  only  to  low-water  mark,  the  soil  and  water  found  between  the 
lines  that  describe  low  water,  being  retained  as  eminent  domain  for  the 
use  of  all  citizens :  Flanagan  vs.  The  City  of  Philadelphia  et  al. 

The  right  of  navigation  in  all  such  navigable  waters  is  the  paramottnt 
public  right  of  every  citizen :  Id. 

But  where  a  river  is  wholly  within  the  limits  of  the  state,  it  is  within 
the  power  of  the  legislature  to  diminish  the  navigability  by  the  ereetion 
of  a  bridge,  at  or  below  tide-water,  the  state  law  not  conflicting  with  any 
constitutional  enactment  of  the  general  government  in  respect  to  sach 
tide- waters:  Id. 

Voluntary  Conveyances^  tohen  fraudulent  as  against  suhsequent  Credi- 
tors— Trust  Estate  J  how  affected  by  WHl  made  under  Power  reserved  i» 
J)eed  of  Trust  to  use  of  Grantor  and  his  Heirs. — One  sui  juris  cannot,  as 
against  creditors  either  prior  or  subsequent,  settle  his  property  in  trust 
for  his  own  use  for  life,  and  over  to  his  appointees  by  will,  and  in  default 
of  such  appointment  to  the  use  of  his  lawful  heirs  in  fee :  Mackason's 
Appeal,    Bartram's  Estate, 

Property  so  settled  is  assets  in  the  hands  of  the  trustees  for  the  payment 
of  debts,  whether  contracted  prior  or  subsequent  to  the  execution  of  the 
deed  of  trust :  and  the  devisees  or  appointees  under  the  will  of  the  settlor 
will  be  postponed  to  his  creditors :  Id, 

Bond  of  Married  Woman  void  even  though  the  consideration  for  the 
Bond  be  one  on  which  an  Action  may  be  maintained. — The  judgment-bond 
of  a  married  woman  is  absolutely  void,  though  given  for  debts  contracted 
before  marriage,  or  for  necessaries  for  the  support  and  maintenance  of  her 
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family  :  her  separate  estate,  if  liable  for  debts  thus  contracted,  must  be 
readied  through  the  proper  form  of  action,  and  not  by  means  of  instru- 
ments declared  to  be  null  and  void  by  the  law  :  Samuel  Keiper  vs.  Eliza- 
heth  Udfrichtr^  impleaded  with  Samuel  Htlf richer. 

Where  a  married  woman  gave  a  judgment-bond  to  one  who  advanced 
her  money  to  be  applied  at  the  time  for  the  purchase  of  real  estate  by  her 
for  her  sole  and  separate  use,  and  which  was  in  fact  so  applied,  hdd^  that 
the  bond  so  given  was  void,  and  could  not  be  enforced  against  her  separate 
estate:  Id, 

Execuiion  Clause  in  Policy  of  Insurance,  construed — What  constitutes 
a  Levy  within  the  meaning  of  such  Clause.— K  clause  in  a  policy  of  insu- 
lanoe,  that  it  ghoald  "  cease  at  and  from  the  time  the  property  hereby  in- 
sured shall  be  levied  on  or  taken  into  possession  or  custody,  under  any 
proceeding  at  law  or  equity/'  is  to  be  construed  as  meaning  an  actual  levy 
and  change  of  possession  under  it;  a  mere  notice  of  levy  by  the  officer 
charged  therewith  to  the  defendants  at  their  store,  without  his  taking  the 
goods  insured  into  possession  or  custody,  though  good  as  a  levy,  will  not 
defeat  the  policy  :  Comm^ioeaiih  Insurance  Co,  vs.  Berger, 

Conversion  of  Real  Estate  into  Personalty. — To  establish  a  conversion 
of  land  into  money  under  a  will,  the  sale  must  be  absolutely  directed,  ir- 
respective of  all  contingencies :  the  direction  to  sell  must  be  imperative, 
independent  of  all  discretion  :  Anewall's  Appeal, 

Contracts,  what  are  void  as  against  Public  Policy — Compromise  of 
Civil  Process  or  Private  Injury  binding  on  Parties. — Contracts  which  of- 
fend against  the  common  law  and  public  policy  are  void^  but  a  compro- 
mise of  a  civil  process  or  of  a  private  injury,  is  binding :  Weeks  vs.  Lip- 
penoott. 

Hence,  a  promise  to  pay  money  to  one  through  whose  land  a  road  had 
been  laid  out,  for  withdrawing  his  opposition  to  opening  it,  is  a  valid  con- 
sideration on  which  an  action  may  be  sustained  :  Id. 

Congregations  "-^Regulation  of  Church  Matters. — A  majority  of  a 
church  congregation  may  direct  and  control  in  church  matters  consist- 
ently with  the  particular  and  general  laws  of  the  denomination  to  which 
it  belongs,  but  not  in  violation  of  them  :  Sutter  et  al.  vs.  Trustees. 

Where  a  congregation  forms  a  union  with  another,  of  a  different  denomi- 
nation, which  had  an  established  form  of  church  government,  the  former 
is  boond  by  the  rules  of  the  denomination  which  it  has  joined,  and  cannot 
afterwards  secede  therefrom  by  a  vote  of  the  majority  of  its  members :  Id, 
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SUPREME  COUBT  OF  NEW  TOBE.^ 

Trespass  upon  Land — EJeciment  against  Municipal  Corporations.— -^o 
constitute  a  cause  of  action  for  trespass  upon  land,  it  must  appear  tbit 
the  plaintiff,  at  the  time  of  the  alleged  trespass,  had  the  actual  possession 
of  the  land,  or  that,  being  then  dissebed,  he  has  since  regained  the  pos- 
session hj  entry,  or  has  obtained  a  judgment  awarding  it  to  him :  Covctn- 
Jioven  vs.  City  of  Brooklyn, 

A  plaintiff  cannot  recover  damages  for  injuries  to  his  possession  when 
the  allegations  in  his  complaint  negative  the  existence  of  such  possession 
in  him :  Id. 

Ejectment  cannot  be  maijtained  against  a  municipal  corporation  bj 
proof  that  at  the  commencement  of  the  action  the  Iocujs  in  quo  was  in  use 
by  the  public  as  one  of  the  public  streets  of  a  city:  such  use  being 
inconsistent  with  actual  occupancy  by  the  corporation,  and  not  affoiding 
evidence  of  any  claim  by  it  that  it  owns  or  has  any  interest  in  the  premi- 
ses: Id. 

The  grading,  paving,  and  cleaning  of  the  street  are  acts  necessary  for 
the  fair  enjoyment  of  the  public  right  of  way ;  and  may  be  regarded  as 
showing  that  the  corporation  claimed  an  easement  for  the  public  upon  the 
land;  but  cannot  be  considered  evidence  that  it  claimed  any  title  to,  or 
interest  in  the  land  itself:  Id. 

Insurance — Premium  Notes — Assessments — Surrender  of  Policy. — An 
assessment  made  upon  a  premium  note  should  be  made  without  reference 
to  a  former  assessment  still  in  force  against  the  maker  of  the  note,  and  as 
to  which  the  assessing  power  of  the  insurance  company  is  expended.  If 
it  includes  such  former  assessment  it  will  be  irregular :  CampbeUy  Re- 
ceiver, (fee,  V.  Adams. 

The  surrender  of  a  policy  by  the  insured,  and  its  cancellation  by  the 
insurance  company,  dissolves  the  relation  of  the  insured  as  a  member  of 
the  company,  and  the  company  has  no  further  claims  upon  him,  except 
for  the  unpaid  assessments  previously  made :  Id. 

Husband  and  Wife. — Where  land  waa  purchased  for  a  married  woman 
as  a  homestead  with  her  separate  means,  and  she  went  into  possession  and 

^  From  the  Hon.  0.  L.  Barbour,  Beporter ;  to  appear  in  the  88th  Tolume  of  his 
Beporta. 
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made  valuable  improTements  thereon  ?rith  her  separate  foods  :  Held,  that 
the  arrangemeDt  between  the  wife  and  her  husband  in  respect  to  such 
purchase,  being  without  any  fraudulent  intent,  was  lawful  and  should  be 
sustained :  Damon  vs.  JSdU  and  Wi/e. 

And  jthat  notwithstanding  the  property  so  purchased  was  by  mistake 
made  to  the  husband  instead  of  the  wife,  her  equity  was  superior  to  that 
of  a  creditor  of  the  husband  whose  debt  matured  and  whose  judgment 
was  recovered  long  after  the  title  to  the  property  had  passed  from  the 
husband  and  wife,  by  conveyances  to  bond  fide  purchasers :  Id. 

Cantraciars  on  Public  Works — Liahilxty  for  Damages. — A  mere  con- 
tractor, though  upon  a  public  work,  who  is  not  a  public  ofl&cer,  is  not  lia- 
ble to  third  persons  for  damages  occasioned  by  the  non-performance  of  the 
obligations  of  his  contract :  Fish  et  al.  vs.  Dodge. 

Accordingly,  Beld,  that  one  who  had  entered  into  a  contract  with  the 
state  to  keep  a  section  of  the  Erie  Canal  in  repair,  was  not  liable  to  an  in- 
dividual who  had  sustained  damages  in  consequence  of  his  neglecting  to 
perform  that  duty :  Id. 

Neither  the  contracting  board  nor  the  Canal  Commissioners  can  be 
held  to  incur  any  liability  for  accidents  or  injuries  to  third  persons,  by 
reason  of  the  failure  of  the  contractors  to  perform  their  contracts :  Id. 

Nor  is  the  state  liable  in  such  a  case,  because  negligence  in  the  selec- 
tion of  an  agent  or  servant  cannot  be  imputed  against  the  state :  Id. 

Chattel  Mortgage — Execution. — In  order  to  bring  the  interest  of  a 
mortgagor  of  chattels  within  the  power  of  an  execution,  there  must  be  an 
absolute  right  of  possession,  for  a  certain  and  definite  period,  at  the  time 
the  levy  is  made  :  Farrdl  vs.  Hildreih. 

A  provision  in  a  mortgage,  allowing  the  mortgagee,  in  case  he  shall  at 
any  time  deem  himself  insecure,  to  take  possession  of  the  property  and 
sell  it,  previous  to  the  time  fixed  for  the  payment  of  the  debt,  destroys 
the  mortgagor's  implied  right  to  remain  in  possession  a  moment,  provided 
the  mortgagee  shall  deem  himself  insecure,  and  leaves  him  a  mere  tenant 
at  sufferance.  The  nature  of  his  interest  is  thereby  determined  to  be  un- 
certain and  contingent :  Id. 

And  if  a  sheriff,  in  such  a  case,  with  notice  of  the  mortgage,  and  after 
demand  of  the  property  by  the  mortgagee,  proceeds  to  sell  the  same  on 
execution  against  the  mortgagor,  he  renders  himself  liable  to  the  mort- 
gagee: Id. 
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Administrator — Expenses  before  discovery  of  Will^  dec. — One  who  has 
been  appointed  adminiBtrator  of  the  estate  of  his  deceased  wife,  prior  to 
the  discovery  of  her  last  will,  and  under  the  supposition  that  no  will  ex- 
isted, is  not  entitled  to  charge  in  his  account  of  administration,  after  her 
will  has  been  established,  the  expenses  of  opposing  the  probate  thereof. 
But  he  may  be  allowed  for  expenses  incurred  in  good  faith,  during  his 
administration,  before  the  establishment  of  the  will,  in  procuring  ancillary 
administration  to  be  taken  out  in  another  state,  for  the  collection  of  dehts 
due  to  the  estate  of  the  deceased  therein,  and  in  indemnifying  the  ad- 
ministrator so  appointed  for  his  expenses  in  collecting  such  debts ;  and 
also  for  services  performed  and  expenses  incurred  in  good  faith,  with  the 
knowledge  of  and  without  objection  from  the  heirs  at  law,  in  securing  the 
growing  fruits  and  crops,  and  taking  care  of  the  stock,  upon  her  fiirm,  for 
which  he  has  duly  charged  himself  in  his  account :  Edwards  vs.  Ela. 

Devise — Trust — Failure  of  Trustee  to  accomplish  purpose  of  Trust.— 
A  devise  of  land  and  money  in  trust  for  the  purpose  of  maintainiog  a 
school-house  and  school,  to  be  taught  by  a  female  or  females,  wherein 
no  book  of  instruction  is  to  be  used  to  teach  except  spelling  books  and 
the  Bible,"  is  valid :  Tainter  et  aL  vs.  Clark, 

A  trust  under  a  will  does  not  become  extinguished  by  the  failure  of  the 
trustee  to  accomplish  its  purpose  within  a  reasonable  time ;  but  the  trustee 
may  be  required  to  execute  it,  on  a  proper  process  by  a  proper  party : 
Id, 

Agreement  to  indorse — Liability  on—Rea.sonahle  Notice, — Under  an 
agreement  to  indorse  any  paper  which  another  person  may  give  for  pur- 
chases made,  to  a  certain  amount  each  month,  no  liability  arises  until  the 
purchases  have  been  made  and  the  notes  given  or  requested  to  be  given, 
or  unless  notice  of  the  purchases  has  been  given  to  the  contracting  party 
within  a  reasonable  time ;  and  a  delay  of  nearly  four  months  is  unreason- 
able :  ScJUessinger  et  al,  vs.  Dickinson. 

Limited  Partnertthip — Strict  compliance  loith  Statutes  respecting — Proof 
of  spetial  loss  not  necessary. — One  who  has  not  strictly  complied  with  the 
requisitions  of  the  statutes  respecting  limited  partnerships  cannot  claim 

^  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  the  6th  volome  of  his 
Reports. 
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exemption,  as  a  special  portner,  for  the  debte  of  the  firm  of  which  he  ia 
a  member  :  Pierce  vs.  Bryant  and  Another, 

The  proyision  of  Gen.  Sts.  c.  65,  §  22,  requiring  an  actual  cash  pay- 
ment, as  capital,  to  be  made  by  one  who  enters  a  firm  as  a  special  part- 
ner, in  order  to  exonerate  him  from  liability  for  the  debts  of  the  firm,  is 
Dot  complied  with  by  the  delivery  to  the  firm  of  promissory  notes,  which 
are  received  and  treated  as  cash  :  Id, 

The  actual  cash  payment,  as  capital,  required  by  Gen.  Sts.  c.  55,  §  22, 
of  one  who  enters  a  firm  as  special  partner  must  be  made  prior  to  the 
pablication  of  the  certificate  of  the  formation  of  the  firm  :  Id, 

In  order  to  charge  as  a  general  partner  one  who  has  entered  a  firm  as 
a  special  partner,  without  complying  with  the  requisitions  of  the  statutes 
respecting  limited  partnerships,  it  is  not  necessary  for  the  creditor  to 
prove  that  he  has  sustained  any  special  loss  by  reason  of  such  want  of 
compliance,  or  that  the  party  sought  to  be  charged  has  been  guilty  of  bad 
fidth:  Id. 

Injury  to  person  on  Sidewalk — Liability  of  Town  there/or. — A  town  is 
liable,  under  Gen.  Sts.  c.  44,  §  22,  to  pay  damages  to  a  person  who  re- 
ceives an  injury  by  the  fall  of  an  awning  projected  over  the  sidewalk  of 
a  street  by  the  owner  of  a  building,  if  the  awning  has  been,  for  the  space 
of  twenty-four  hours  before  the  happening  of  the  injury,  so  frail  that  in 
the  winds,  rains  and  snows  ordinarily  occurring  in  this  climate  it  was 
likely  to  fall,  and  did  fall,  from  such  cause,  although  the  direct  cause  was 
snow  which  fell  thereon  less  than  twenty-four  hours  before  :  Day  vs.  Jn- 
hahitanti  of  MUford, 

Editable  Juritdictton — Fraudulent  Deed — Reconveyance. — The  equita- 
ble jurisdiction  of  this  court  does  not  extend  to  cases  where  the  parties 
have  a  plain,  adequate,  and  complete  remedy,  either  at  oommon  law,  or 
under  the  statutes  of  the  Commonwealth  :  Pratt  vs.  Pond  ei  al. 

A  bill  in  equity  does  not  lie  to  compel  a  reconveyance  of  land  by  the 
grantee  named  in  a  deed,  which  has  been  fraudulently  obtained  of  the 
grantor  and  put  on  record  after  the  execution  but  before  the  delivery 
thereof:  Id. 

S^quiuMeJuritdiciion — Refusal  of  Mortgagor  to  deliver  up  Mortgage. — 
This  court  has  jurisdiction  in  equity  to  require  the  delivery  and  surrender 
of  a  deed  of  mortgage,  which,  after  having  been  executed  and  delivered, 
though  not  acknowledged,  has  been  intrusted  to  the  mortgagor  for  the 
parpose  of  having  it  recorded,  if  he  thereupon  retains  it  in  his  own  pes- 
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session  and  refuses  to  deliyer  it  up  or  have  it  recorded  :  Pierce  vs.  Xam- 

S071. 

Mortgage — Chniinuance  of  as  Security  for  new  Indebtedness  hy  oral 
Agreement. — ^Although  a  mortgage  cannot,  by  an  oral  agreement,  be  con- 
tinued in  force  as  security  for  a  new  indebtedness,  not  embraced  within  the 
terms  of  its  condition,  yet,  if  such  an  agreement  has  been  made,  and 
money  has  been  advanced  in  consequence  thereof  by  the  mortgagee  to  the 
mortgagor,  a  court  of  equity  will  not  aid  the  latter,  or  one  who  has  taken 
a  conveyance  from  him  with  knowledge  of  the  facts,  in  obtaining  a  re- 
lease or  discharge  of  the  mortgage  from  the  mortgagee :  Joslyn  vs.  Fy- 
man. 

Mortgage — Right  of  Holder  of  second  Mortgage  to  compel  Holder  of  firU 
to  use  due  diligence^  dhc. — The  holder  of  a  second  mortgage  of  real  estate, 
which  is  subject  to  the  mortgagor's  right  of  homestead  in  a  part  of  the 
premises,  may,  in  a  bill  to  redeem,  compel  the  holder  of  the  first  mortp 
gage,  which  is  not  subject  to  the  right  of  homestead,  after  he  has  taken 
and  maintained  actual  and  exclusive  possession  for  the  purpose  of  fore- 
closure, for  breach  of  condition,  to  account  to  him  for  all  the  rents  and 
profits  which  by  due  diligence  he  might  have  received,  including  rent  foi 
the  homestead :  Richardson  vs.  Wallis. 


NOTICES  OF  NEW  BOOKS. 

Repokts  or  Cases  dktbbmined  in  the  Supreme  Court  or  the  State  op  lLLi50if» 
during  the  years  1861  and  1862.  By  E.  Peck,  Counsellor  at  Law.  Vol.  XXTIL 
Chicago:  £.  B.  Myers.    1868.  . 

We  have  here  the  twenty-seventh  volume  of  the  Reports  of  a  State 
which  was  almost  an  unbroken  wilderness  within  the  professional  life  of 
many  members  of  the  bar  not  yet  retired  from  active  service.  It  seems 
wonderful,  in  reading  its  great  number  and  variety  of  cases,  that  so  new 
a  state  should  already  present  so  large  a  proportion  of  those  important  and 
perplexing  problems  which  occupy  the  attention  of  the  judicial  tribanals 
in  countries  of  more  extended  commerce  and  more  advanced  social  and 
civil  relations.  We  notice  here  almost  all  the  questions  discussed  and 
determined  which  we  should  expect  to  find  in  the  current  volumes  of 
reports  in  any  of  the  older  states.  And  although  in  none  of  them  is 
there  much  reference  to  cases  out  of  the  state,  we  cannot  perceive  bat 
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the  decisions  adhere  as  closely  to  established  principle,  and  to  the  latest 
precedents  even,  as  those  of  any  other  state.  We  have  had  occasion  be- 
fore to  express  regret,  and  we  cannot  forbear  to  renew  the  expression  of 
our  regret,  that  so  large  a  proportion  of  the  more  recent  decisions  in  the 
most  commercial  of  the  American  states,  should  be  pronounced  and  re- 
ported with  so  little  reference  to  the  discussions  and  decisions  upon  the 
same  or  analogous  questions  in  others  of  the  American  states  and  in  Eng- 
land. The  result  must  very  soon  be,  that  the  jurisprudence  of  the  several 
states  will  become  so  completely  isolated,  that  there  will  cease  to  exist  any 
common  bond  of  union  among  them  in  that  respect.  And  although  this 
may  seem  of  no  great  importance  to  the  careless  observer  or  the  incurious 
student  of  social  and  civil  progress,  the  philosophic  expositor  of  history 
cannot  fail  in  this  symptom  of  isolation  to  foresee,  or  to  forebode,  the  evil 
consequences  of  having  one  law  at  Home  and  another  at  Athens,  as  being 
but  the  harbinger  of  greater  and  greater  disintegration,  in  the  very  woof 
and  web  of  social  life  among  us. 

This  result  has,  naturally  enough,  thus  far  been  attributed  to  want  of 
access  to  books,  want  of  leisure  in  the  courts,  and  to  other  temporary  or 
accidental  causes.  But  we  apprehend  that  more  of  this  is  fairly  to  be 
placed  to  the  account  of  the  fact  that  many  of  our  new  states  arc  already 
becoming  great  empires  in  themselves,  and  that  they  can  scarcely  afford 
any  longer  to  play  the  part  of  mere  dependencies  upon  the  older  states 
whose  whole  material  wealth  and  business  is  not  one-tenth  of  their  own. 

Codification  too  has  now  been  carried  to  such  an  extent,  in  most  of  the 
states,  that  each  state  has  a  distinct  code  of  its  own ;  and  it  is  as  much 
as  the  courts  can  attend  to,  so  to  frame  their  decisions  as  to  secure  symme- 
trical results  with  reference  to  their  own  local  legislation. 

This  volume  contains  a  large  number,  and  in  fact  a  large  proportion,  of 
cases  involving  important  interests  and  important  principles.  Among 
these  we  may  mention  the  subjects  of  Currency,  Corporations,  Internal 
Communication  by  Railways  and  Navigation,  Negotiable  Instruments, 
Partnership,  Equity  Jurisprudence,  Real  Estate,  Taxes  and  Taxation, 
Wills,  and  the  Settlement  of  Estates. 

The  Reporter,  Mr.  Peck,  with  his  accustomed  carefulness  and  good 
taste,  has  given  us  an  accurate  statement  and  analysis  of  the  cases,  and  a 
very  thorough  and  exhaustive  index.  We  trust  none  of  the  public  libra- 
ries in  the  law  will  fail  to  secure  an  early  copy  of  these  reports,  and,  for 
private  libraries,  few  state  reports  will  be  found  more  valuable. 

I.  F.  R. 
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Tbiatisi  on  thb  Law  of  Pkivate  Co&pobations  Aoo&koatk.  By  Joskph  K.  Ajr- 
OBLL  and  Samuil  Amis.  Seventh  edition ;  revised,  corrected  and  enlarged.  Bj 
John  Lathrop,  of  the  Boston  Bar.   Boston:  Little,  Brown  &  Co. 

This  edition  of  a  standard  work  upon  an  important  department  in  the 
law,  by  the  careful  revision  of  its  present  faithful  and  pains-taking  editor, 
is  rendered,  perhaps,  as  nearly  complete  as  we  have  any  reason  to  expect. 
It  contains  careful  references  to  all  the  recent  cases  upon  the  numeroiu 
topics  discussed,  and  the  substance  of  the  points  decided  is  given  when- 
ever it  tends  in  any  manner  to  extend  or  qualify  the  text.  It  is  scarcelj 
necessary  for  us  to  say  more  than  that  the  work  fully  maintains  its  long- 
established  character  for  thoroughness  and  accuracy.  And  we  cannot 
forbear  to  saj,  that  it  is  refreshing,  when  we  meet  so  many  of  a  different 
character,  to  find  a  law  book  got  up  with  such  liberal  pages,  not  of  mar- 
gin, but  type,  and  of  such  fair  paper,  and  so  neatly  and  substantially 
bound.  I.  F.  R. 

A  Trgatisb  on  the  American  Law  or  Easemints  and  Sebvititdes.  By  Ehokt 
Washburn,  LL.D.,  Bussey  Professor  of  Law  in  Harvard  University,  Author 
of  a  Treatise  on  the  American  Law  of  Real  Property.  Philadelphia:  George 
W.  Childs.  1868. 

This  is  a  book  much  needed  by  the  profession  in  this  country,  and  all 
who  have  become  &miliar  with  Prof.  Washburn's  treatise  upon  the  Law  of 
Real  Property,  will  be  prepared  to  expect,  that  the  work  of  preparation 
would  be  done  faithfully  and  acceptably.  In  the  present  work  we  feel 
reasonably  sure  that  most  of  the  cases,  both  English  and  American,  bear- 
ing upon  the  questions  discussed,  have  been  carefully  examined  by  the 
author,  and  that  the  points  determined  are  faithfully  and  fully  presented 
In  regard  to  a  book  embracing  so  many  topics,  and  of  so  great  extent,  it 
is  scarcely  possible  in  a  brief  notice  to  speak  much  in  detail.  But  we 
have  examined  portions  of  the  volume  with  considerable  care,  and  so  far  as 
we  have  been  able  to  determine,  the  subjects  discussed  are  considered  in 
all  their  bearings,  and  the  cases  fully  presented,  which  latter  circumstance 
we  esteem  a  great  merit  in  a  recent  law  book.  For^hile  we  do  not 
desire  to  see  a  book  encumbered  by  numerous  citations  of  cases  upon 
points  in  regard  to  which  no  conflict  of  decision  has  ever  arisen,  it  b  im- 
portant that  the  author  should  be  able  to  inform  us  accurately  of  all 
points  in  regard  to  which  extonsiTC  discussions  in  the  courta  have  arisen, 
and  especially  where  any  considerable  conflict  ia  the  decisions  exist  In 
such  cases  we  desire  to  see  all  the  cases  carefully  analyzed  and  perspicu- 
ously presented.  We  feel  confident  the  profession  will  find  this  a  ralua* 
ble  aid  and  a  reliable  guide  in  the  preparation  of  cases.  I.  F.  R. 
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THE  LOSS  OF  SERVITUDES  BY  ABANDONMENT. 

It  is  undoubtedly  true  ttat  as  the  right  of  property  may  be 
acquired  in  certain  cases  by  occupation,  so  the  right  may  in  all 
cases  be  lost  by  abandonment.  There  are  certain  rights  the  exist- 
ence and  continuance  of  which  depend  upon  occupation.  Such  is 
the  right  to  the  enjoyment  of  the  elements  of  air  and  water,  which 
are  common  to  all.  So  far  as  the  exclusive  right  to  any  portion 
of  running  waters,  which  are  publici  jurisy  depends  upon  occupa- 
tion, that  must  be  continued  ;  and  when  the  occupation  ceases,  it 
returns  to  its  former  state,  and  again  becomes  common  to  all.  The 
right  of  the  occupant  is  at  an  end,  except  so  far  as  it  is  preserved 
upon  a  declared  or  a  presumed  intention  by  operation  of  law. 

It  was  upon  this  principle  that  the  decision  was  founded  in  a 
case  decided  by  the  Court  of  Common  Pleas :  Liggins  vs.  Ingej 
7  Bingh.  R.  682.  Mr.  Chief  Justice  Tindal  said,  in  that  case, 
that  there  was  nothing  unreasonable  in  holding  that  a  right  which 
h  gained  by  occupancy  should  be  lost  by  abandonment.  Suppose, 
he  says,  a  person  who  formerly  had  a  mill  upon  a  stream  should 
puil  it  down  and  remove  the  works,  with  the  intention  never  to 
return ;  could  it  be  held  that  the  owner  of  other  land  adjoining  the 
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Stream  might  not  erect  a  mill  and  employ  the  water  so  relinquished, 
or  that  he  could  be  compellable  to  pull  down  his  mill,  if  the  former 
millowner  should  afterwards  change  his  determination  and  wish  to 
rebuild  his  own?  The  learned  Judge  considered  the  question  of 
abandx)nment  as  one  of  fact  for  the  jury,  and  was  of  opinion  that 
an  open  and  express  declaration  of  the  intention  of  abandonment 
would  be  sufficient  protection  to  a  new  occupant,  who  had  erected 
a  mill  in  reliance  upon  the  extinction  of  the  former  right.  The 
right  supposed  to  be  relinquished  is  not  acquired  by  grant  or  pre- 
scription from  the  other  proprietors  of  the  stream,  and  when  it  is 
shown  that  it  is  absolutely  abandoned  in  any  mode,  the  occupation 
which  is  necessary  to  the  maintenance  of  the  right  ceases ;  then, 
there  is  nothing  to  prevent  a  new  and  dbtinct  right  from  being 
acquired  by  occupation. 

In  Lawrence  vs.  06ce,  3  Campb.  514,  and  in  Thomas  vs.  HSl^ 
31  Maine  152,  a  prescriptive  right  was  gained  by  an  adverse  party 
after  the  supposed  abandonment.  And  when,  as  in  Dreweit  vs. 
Sheard,  7  Car.  &  P.  465,  a  party  had  acquired  a  right  to  use  a 
larger  wheel  and  a  greater  flow  of  water,  and  afterwards  discon- 
tinued the  larger  wheel,  and  resumed  the  smaller  wheel  to  which 
he  was  before  entitled,  he  was  held  to  have  abandoned  the  right  to 
the  use  of  the  larger  wheel.  This  case  may  perhaps  be  justified 
on  the  ground  that  an  adverse  right  was  acquired  by  occupancy. 

And  if,  in  a  case  where  the  abandonment  may  not  be  shown  to 
have  been  made  with  the  intention  to  relinquish  the  right,  the 
former  owner,  after  notice,  permits  a  new  occupant  to  proceed  in 
expensive  works,  in  reliance  upon  the  fact  of  abandonment,  cer- 
tainly he  would  have  no  claim  to  favor,  from  a  court  either  of  law 
or  equity. 

In  the  case  of  Stokoe  vs.  Singers,  8  Ellis  &  Bl.  31,  the  doctrine 
was  asserted  that  a  party  entitled  to  the  easement  of  lights,  who, 
after  having  disused  his  right  for  a  length  of  time,  has  given  occa- 
sion to  a  neighboring  proprietor  to  make  expensive  improvements, 
with  a  view  to  such  supposed  abandonment,  was  precluded  from 
resuming  the  exercise  of  his  easement.  Lord  Campbell  said 
that  the  case  of  Regina  vs.  Chorley,  12  Q.  B.  515  (post,  p.  518), 
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was  an  authority  that  «  an  abandonment  is  effectual,  if  communi- 
cated and  acted  upon.    It  goes  no  further/' 

In  Orum  vs.  Fox,  16  Barb.  184,  where  one  had  a  right  of  way 
to  a  bouse  across  another's  land,  and  after  twelve  years  enclosed 
the  way  and  cultivated  it,  the  way  was  held  to  be  abandoned  ;  but 
as  no  equitable  right  had  sprung  up,  and  no  adverse  right  exer- 
cised, there  would  seem  to  have  been  no  abandonment. 

The  doctrine  that  a  right  which  is  acquired  by  occupation  may 
be  lost  by  abandonment,  was  applied,  in  another  case,  to  the  servi- 
tude of  lights,  upon  a  principle  much  less  satisfactory.  It  was 
held  in  the  King's  Bench  {Moore  vs.  Bawson,  3  B.  &  C.  332),  that 
a  right  to  lights  might  be  lost  by  a  disuser  for  a  time  less  than 
twenty  years,  under  circumstances  which  showed  the  intent  of 
abandonment,  as  where  a  party  had  the  enjoyment  of  light  and 
air  by  means  of  certain  windows  in  the  wall  of  his  house,  and 
upon  the  site  of  the  wall  he  built  a  blank  wall  without  any  win- 
dows. Things  continued  in  this  state  for  seventeen  years.  The 
defendant,  in  the  mean  time,  erected  a  building  opposite  the  plain- 
tiff's blank  wall,  and  then  the  plaintiff  opened  a  window  in  that, 
which  had  continued  for  so  long  a  period  a  blank  wall  without 
windows,  and  thereafter  brought  his  action  for  the  darkening  of 
his  windows  by  the  buildings  which  the  defendant  had  so  erected. 
The  Court  were  of  opinion  if  a  person  entitled  to  ancient  lights 
builds  a  blank  wall  in  their  place,  and  suffers  it  to  remain  for  a 
considerable  period  of  time,  that  an  abandonment  of  the  right  is 
to  be  presumed,  and  that  if  a  temporary  disuse  alone  was  intended, 
he  was  bound  to  show  that  the  abandonment  was  not  perpetual ; 
and  the  Court  relied  much,  as  a  reason  for  this  rule,  upon  the  con- 
sideration that  the  building  of  the  blank  wall  might  have  induced 
another  person  to  become  the  purchaser  of  the  adjoining  ground 
for  building,  and  that  it  would  be  unjust  to  prevent  him  from  carry- 
ing that  purpose  into  effect.  It  must  be  confessed  that  this  is  a 
very  unsatisfactory  reason  for  the  general  doctrine,  however  proper 
it  might  be  that  it  should  influence  the  decision  of  a  court  of  equity 
in  the  case  of  a  purchase  of  land  for  the  purpose  of  building,  with- 
out notice  of  an  existing  servitude.    One  of  the  Judges,  Mr.  Jus- 
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tice  LiTTLEDALE,  was  of  opinion  that  if  a  party  who  had  acquired 
a  right  to  ancient  lights  by  grant,  ceases  for  a  long  period  of  time 
to  make  use  of  the  privilege  so  granted  to  him,  it  may  then  be 
presnmed  that  he  has  released  the  right.    In  answer  to  the  argu- 
ment, that,  as  he  could  only  acquire  the  right  by  twenty  years' 
enjoyment,  it  ought  not  to  be  lost  without  disuse  for  the  same 
period  ;  and  that,  as  enjoyment  for  such  a  length  of  time  is  neces- 
sary to  found  a  presumption  of  a  grant,  there  must  be  a  similar 
non-user  to  raise  a  presumption  of  a  release  ;  he  said  that  reason- 
ing might  apply,  perhaps,  to  a  right  of  common  or  of  way,  bnt 
that  there  was  a  material  distinction  between  the  mode  of  acquiring 
such  rights  and  a  right  to  light  and  air;  that  the  latter  was 
acquired  by  mere  occupancy,  the  former  only  by  user  accompanied 
by  the  consent  of  the  owner  of  the  land.    This,  which  is  the  prin- 
cipal ground  for  the  decision,  is  extremely  unsatisfactory;  for 
though  there  is  a  material  difference  between  the  circumstances 
under  which  a  right  to  unobstructed  lights  and  a  right  of  way  or 
of  common  is  acquired,  they  are  each  founded  on  a  grant  express 
or  presumed.    The  right  to  unobstructed  lights  is  not  in  any  sense 
acquired  by  occupancy,  but,  when  not  arising  from  an  express  cove- 
nant, depends  altogether  upon  the  presumption  of  a  grant  resnlt- 
ing  from  length  of  time.    It  is  wrong  to  say  that  even  the  right 
of  the  owner  to  place  lights  in  his  wall  is  gained  by  occupancy, 
like  the  use  of  water  in  certain  cases :  it  is  a  right  incident  to 
property,  which  an  owner  may  exercise  or  not,  at  his  pleasure. 
The  right  to  prevent  the  owner  of  adjoining  land  from  enjoying 
fully  his  proprietary  right  of  building  to  any  height  on  his  own 
land  is  different,  and  it  is  this  which  is  acquired  by  a  covenant  or 
grant  express  or  presumed.    The  negative  servitude  which  has 
once  vested  on  the  presumption  resulting  from  long  user  is  of  the 
same  character  as  if  created  by  express  grant.    It  is  not  at  all  like 
a  right  in  running  water,  which  depends  upon  a  continued  occu- 
pancy.   It  can  only  be  released  by  a  deed  inter  partem,  or  by 
matter  in  pais^  such  as  shows  the  intent  to  abandon  the  right.  Ko 
disposition  of  property  which  causes  a  cesser  of  the  use  of  a  right 
'which  is  incident  to  it,  can  produce  that  effect,  unless  the  intention 
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to  abandon  the  right  is  shown.  It  would  seem  that  on  principle 
the  servitude  in  question  was  an  absolute  right  of  property,  which 
could  no  more  be  lost  by  disuser  than  any  other  proprietary  right, 
unless  continued  so  long  as  to  raise  the  presumption  of  a  grant  or 
release.  It  is  even  a  question  under  the  civil  law,  whether  the 
right  can  be  lost  by  mere  length  of  time,  without  some  act  on 
the  part  of  the  owner  of  the  servient  tenement  contrary  to  the 
servitude  itself.  The  efi'ect  of  the  decision  in  this  case  would 
seem  to  be  (so  far,  at  least,  as  it  regards  the  law  of  England) 
to  establish,  in  respect  to  the  servitude  of  ancient  lights,  the 
anomalous  rule  that  it  may  be  lost  by  non-user ;  for  any  "  con- 
siderable time,"  in  the  words  of  Abbott,  C.  J.,  and  that  in 
order  to  prevent  this  result,  it  would  be  necessary  for  the  owner 
of  the  lights  to  show  that  he  intended  to  resume  the  enjoyment  of 
them  within  a  «  reasonable  time.*'  What  such  considerable  time  on 
the  one  hand,  or  reasonable  time  on  the  other,  shall  be,  does  not 
appear ;  nor  by  what  evidence  it  shall  be  shown  that  the  party 
intends  to  resume  the  enjoyment;  whether  possession  must  be 
maintained  by  vestiges,  as  in  certain  cases  under  the  French  law, 
or  whether  it  will  be  sufficient  if  the  owner  of  the  dominant  tene- 
ment declares  his  intention  not  to  abandon  the  right,  but  to  resume 
its  exercise  at  some  future  time. 

In  the  case  of  LoweU  vs.  Smithy  3  C.  6.  N.  S.  120,  the  plain- 
tiff, having  a  right  of  way  by  prescription  more  than  thirty  years 
before  the  action,  agreed  with  the  owner  and  occupier  of  the  ser- 
vient tenement,  that  the  use  of  a  portion  of  that  way  should  be  dis- 
continued, and  a  new  one  equally  convenient  to  him  should  be  sub- 
stituted for  it.  The  agreement  for  a  substitution  failed  by  reason 
of  the  infancy  and  coverture  of  a  party  whose  consent  was  neces- 
sary thereto.  The  plaintiff  therefore  fell  back  upon  his  original 
right.  The  Court  were  of  opinion  that  there  was  nothing  from 
which  an  abandonment  could  be  inferred,  except  the  exercise  of 
the  right  over  the  new  way,  and  that  was  clearly  not  sufficient. 
WiLLES,  J.,  said :  I  do  not  think  that  this  Court  means  to  lay 
down  that  there  can  be  an  abandonment  of  a  prescriptive  easement 
like  this  without  a  deed  or  evidence  from  which  a  jury  can  presume 
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a  release  of  it :  but  the  facts  show  no  intention  to  abandon  legally 
or  popularly."  There  was  clearly  no  abandonment,  but  rather  an 
unexecuted  agreement  for  a  substitution. 

The  question,  what  acts  constitute  the  abandonment  of  a  servi- 
tude, is  one  of  fact  for  the  triers.  Every  species  of  incorporeal 
right  may  be  abandoned,  but  a  mere  disuser  can  have  that  effect 
only  where  the  right  depends  upon  occupation.  The  right  of  way 
may  be  abandoned  when  it  is  shown  that  the  intention  to  aban- 
don the  way  accompanies  the  disuser.  In  a  case  where  a  party 
entitled  to  a  private  right  of  way  had  permitted  the  public  to 
use  the  way  in  a  manner  inconsistent  with  the  private  right 
{The  Queen  vs.  Chorlei/,  12  Q.  B.  Rep.  516),  the  Court  held  that 
as  an  express  release  of  the  easement  would  destroy  it  at  any  mo- 
ment, so  the  cesser  of  use,  coupled  with  any  act  clearly  indicative 
of  an  intention  to  abandon  the  right,  would  have  the  same  effect, 
without  any  reference  to  time ;  that  the  period  of  time  was  only 
material  as  one  element  from  which  the  party's  intention  to  retain 
or  abandon  his  easement  might  be  inferred  against  him ;  and  that 
what  period  might  be  sufficient  in  any  particular  case  must  depend 
on  all  the  accompanying  circumstances.  There  are  certain  cases 
where  it  may  be  uncertain  whether  a  party  who  makes  such  a  dis- 
position of  his  property  as  renders  an  easement  unnecessary  or 
useless  to  him,  intends  absolutely  to  abandon  the  right  or  to  relin- 
quish the  privilege  during  its  temporary  disuse.  It  would  seem 
that  ordinarily  when  the  works  which  prevent  the  beneficial 
enjoyment  of  an  easement  are  removed,  the  possession  would  be 
restored,  the  right  not  being  abandoned,  but  the  possession  sus- 
pended by  such  works.  In  the  case  mentioned  by  writers  on 
the  Civil  Law,^  where  the  owner  of  a  house  has  secured  his  light 
from  being  obstructed,  by  a  covenant  from  a  neighboring  pro- 
prietor not  to  raise  his  house  to  a  greater  height,  the  former,  by 
the  erection  of  a  building  between  the  two  houses,  renders  the 
negative  servitude  altius  non  tollendi  ineffectual  against  his  neigh- 
bor, and  his  remedy  is  gone  ;  but  if  the  intermediate  house  is  de- 
stroyed by  fire  or  taken  down,  the  servitude  revives,  and  a  right 

>Domat,  Tome  1,  Tit.  12,  Sect.  6,  Art.  4.    La  Laure,  Tr.  des  Servitut,  L.  1,  Ch.  8. 
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of  action  will  exist  for  the  breach  of  the  covenant.  In  such  a 
case  there  exists,  as  a  necessary  effect,  a  suspension  of  the  servi- 
tude, but  not  an  abandonment.  Something  more  is  necessary  to 
show  the  intention  of  abandonment. 

The  doctrine  stated  in  the  Commentaries  of  Mr.  Chancellor 
Kent,  Vol.  3,  page  449,  is  not  inconsistent  with  this  principle.  If 
the  act,  it  is  said,  which  prevents  the  servitude,  be  incompatible 
with  the  nature  or  exercise  of  it,  and  be  by  the  party  to  whom  the 
servitude  is  due,  it  is  sufficient  to  extinguish  it,  and  if  it  be  extin- 
guished for  a  moment  it  is  gone  for  ever.  In  the  case  above  sup- 
posed, the  act  of  the  party  to  whom  the  servitude  is  due  is  not 
incompatible  with  the  right.  It  merely  suspends  the  cause  of 
action  during  the  existence  of  the  intermediate  building.  The 
case  cited  by  the  author  of  the  Commentaries  as  authority  for  the 
doctrine,  is  very  questionable :  Taylor  vs.  Hamptonj  4  McCord 
Rep.  96.  The  defendant  Hampton  had  purchased  of  Pinckney, 
in  1807,  one  hundred  and  fifteen  acres  of  land,  with  a  mill-pond, 
dam,  and  mill  in  full  operation,  which  continued  till  1814.  The 
pond  flowed  the  land  of  the  plaintiff,  and  the  defendant  had  a 
right  to  this  flow  as  a  servitude  by  prescription.  In  1814,  a 
new  mill  was  erected  by  the  defendant,  above  the  place  where  the 
old  mill  stood,  upon  which  the  water  of  the  old  mill  flowed ;  and 
therefore  the  lower  dam  was  cut,  the  water  let  off,  and  its  use  as  a 
mill  abandoned  by  its  owner.  This  dam  was,  however,  imme- 
diately repaired,  and  the  water  raised  occasionally  for  the  purpose 
of  flowing  rice;  but  in  general  the  plaintiff's  land  was  relieved 
from  the  former  flow,  from  1814  to  1828,  when  the  upper  mill  was 
burnt,  and  the  old  mill  was  rebuilt  in  the  former  place,  the  water 
being  again  permanently  raised,  and  the  flow  resumed  over  the 
plaintiff's  land.  An  action  was  brought  for  that  injury,  and  the 
verdict  being  for  the  plaintiff,  on  a  motion  for  a  new  trial,  Nott, 
J.,  delivered  the  opinion  of  the  Court.  The  question  presented 
was,  whether  the  erection  of  the  upper  mill,  the  existence  and 
enjoyment  of  that  being  incompatible  with  the  use  of  the  other 
mill  by  means  of  this  pond,  did  not  extinguish  the  right  of  flow 
formerly  enjoyed  by  the  defendant.    The  Court  came  to  the  con- 
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elusion  that  an  extinguishment  of  the  servitude  vas  effected  by  this 
act.  The  ground  upon  which  the  Court  proceeded  was,  that  the 
erection  of  the  upper  mill  operated  as  an  extinguishment  of  the 
right,  because,  during  its  existence,  it  was  incompatible  with  the 
exercise  of  the  servitude  in  question.  But  the  statement  of  the 
case  shows  that  the  exercise  of  the  right  only  was  suspended,  and 
that  its  disuse  was  onlj  temporarj.  So  far  as  the  intention  wss 
to  be  inferred  from  the  buildings  which  were  incompatible  with  the 
right,  the  intention  to  suspend  the  exerdse  of  the  servitude  only 
was  shown.  Some  further  evidence  was  required  to  prove  the 
abandonment.  The  Code  of  Louisiana,  Art.  246,  which  declares 
the  principle  of  the  civil  law  on  the  subject,  and  which  was  relied 
upon  in  this  case,  as  in  conformity  with  the  rule  of  the  common 
law,  says  that  servitudes  are  extinguished  when  things  are  in  such 
a  situation  that  they  can  no  longer  be  used,  and  when  they  remain 
perpetually  in  that  situation.  But  if  things  are  re-established  in 
such  a  manner  that  they  may  be  used,  the  servitude  will  only  be 
suspended."  By  a  temporary  disuser  the  possession  is  suspended, 
but  the  right  is  not  abandoned;  and  the  suspension  is  made  to 
depend  upon  the  continuance  of  the  state  of  things  which  is  incon- 
sistent with  its  exercise.  It  may  depend  upon  the  intention  of  the 
party  whether  an  abandonment  is  effected  by  a  disuser,  but  the 
intention  must  be  shown  as  a  fact  by  other  circumstances  than  such 
as  are  for  a  time  only  incompatible  with  the  exercise  of  the  right. 
In  this  very  case,  the  result  showed  that  the  use  merely  was  sus- 
pended. If  the  owner  of  the  dominant  tenement  had  declared 
that  on  the  erection  of  the  new  mill  he  abandoned  the  servitude, 
that  might  have  extinguished  the  right,  so  that  when  the  mill  was 
afterwards  burnt,  the  proprietor  would  have  been  precluded  from 
his  right  to  flow  the  land ;  but  there  was  no  such  communication 
between  the  parties,  nothing  which  could  operate  as  a  release,  and 
the  natural  effect  of  the  new  disposition  of  the  property  was 
merely  to  suspend  possession. 

A  case  was  stated  by  the  Court  from  Jacobs  L.  D.  448,  tit. 
ExtinguUhmenty  Vol.  1 :  A.  has  a  stream  of  water  which  runs 
through  a  leaden  pipe ;  if  B.  purchases  the  land  and  destroys  the 
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pipe,  the  watercoorse  is  extinct,  because  by  this  he  declares  his 
intent  and  purpose  that  he  will  not  enjoy  them  together.  The 
intent  in  snch  a  oase  would  have  been  a  question  of  fact  for  the 
jury.  But  if  other  works  established  by  B.  had,  during  their 
existence,  rendered  the  flow  of  the  water  impossible,  the  non- 
nser  of  the  right  would  have  operated  only  as  a  temporary  suspen- 
sion, if,  in  the  event,  the  works  which  caused  the  obstruction  were 
removed.  Even  if  the  pipes  by  which  the  water  was  conducted 
were  destroyed,  there  would  be  nothing  in  such  an  act  in  paisj  to 
prevent  the  resumption  of  possession,  unless  the  intention  to 
abandon  appeared  :  ceManie  eauaa  cessat  effectua.  A  very  different 
question  would  be  presented  by  a  case  in  which  the  owner  of  the 
servient  tenement,  in  reliance  upon  a  presumed  abandonment,  had 
acqaired  rights  inconsistent  with  a  resumption  of  the  servitude.  It 
might  have  been  otherwise,  also,  if  there  had  been  a  claim  of  a 
reciprocal  servitude.^ 

'  The  only  inquiry  in  this  case  was,  whether  the  party,  by  the 
erection  of  works  which  might  have  been  and  were  designed  to  be 

1"  Suppose  a  person,"  said  Mr.  Justice  Nott,  **to  be  the  owner  of  a  house  with 
ancient  lights,  which  no  person  has  a  right  to  obstruct.  If  he  erects  a  house 
or  puts  up  a  wall  directly  covering  his  window,  has  he  not  extinguished  his  light 
himself,  as  effectually  as  if  he  had  blowed  out  his  candle  ?  Surely  then  it  would 
amount  to  the  same  thing,  to  put  up  a  similar  building  on  his  adjoining  lot.  Sup- 
pose A.  to  have  a  right  of  way  over  the  land  of  B.  If  he  erects  a  house  on  his  own 
land,  in  such  a  manner  as  to  obstruct  the  passage  into  the  lands  of  B.,  does  he  not 
effectually  destroy  his  right  of  way?  Can  he  claim  a  right,  the  enjoyment  of 
which  fie  has  rendered  impossible  by  his  own  act  ?  Suppose,  in  the  case  before 
us,  the  defendant,  instead  of  purchasing  a  mill-pond,  with  the  right  of  flow- 
ing the  plaintiff's  land,  had  purchased  arable  land,  with  a  right  of  way  to  haul 
away  his  crop.  If  he  had  erected  the  mill  which  he  now  has,  and  thrown  the  whole 
of  his  land  under  water,  by  oonyerting  it  into  a  pond,  would  he  not  have  destroyed 
his  right  of  way  ?  Must  Mr.  Pinckney  have  kept  open  a  road  which  terminated  at 
an  impassable  lake,  a  way  which  the  owner  himself  had  voluntarily  destroyed  ? 
The  defendant  has,  by  his  own  free  will  and  accord,  abandoned  the  privilege  to 
which  he  was  entitled.  He  has  cut  away  his  dam,  drawn  off  the  water,  and  turned 
his  pond  into  an  arable  field  ;  he  has  obstructed  the  natural  current  of  the  creek, 
and  turned  it  into  other  channels;  he  has  built  a  permanent  valuable  mill  on  the 
land  before  overflowed  by  the  pond ;  he  has  thus  relinquished  the  privileges  to 
which  he  was  entitled,  for  others  which  are  admitted  to  be  incompatible  with  the 
former  state  of  things." 
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permanent,  but  were  not  actaallj  so,  had  abandoned  the  right  which 
was  incompatible  with  them  during  their  existence.  It  is  difficalt 
in  such  a  case  to  discern  any  sufficient  reason  for  supposing  that 
the  disuse  of  the  right  was  to  continue  longer  than  the  works  which 
prevented  its  exercise. 

There  could  have  been  no  question  of  the  subsistence  of  the 
right,  if  the  owner  had  declared  his  intention  to  resume  possession, 
on  the  contingency  which  happened.  The  intention  to  relinquish 
the  right  absolutely  was  a  fact  not  to  be  presumed. 

It  seems  to  have  been  assumed  that  the  abandonment  to  be  pre- 
sumed from  the  construction  of  works  incompatible  with  the  exer- 
cise of  the  right,  depends  upon  the  intention  of  the  party  to  whom 
the  servitude  is  due,  so  that  if  the  intention  to  preserve  the  right, 
notwithstanding  the  disuser,  is  declared,  no  abandonment  will  result 
from  any  disposition  of  the  property  which  prevents  the  possession 
or  use  of  the  right.  It  is  thus  apparent  that  the  intention  to 
abandon  a  right  is  a  fact  to  be  proved,  either  by  the  circumstances 
of  the  case  or  the  declarations  of  the  party  entitled  to  the  servi- 
tude.  S.  F.  D. 


RECENT  ENGLISH  DECISIONS  UPON  LEADING 
QUESTIONS. 

ANCIENT  LIGHTS.     EQUITABLE  ASSIGNMENTS  OF  FUTURE  ACQUISI- 
TIONS. 

I.  There  is  no  subject  more  important  to  the  practical  lawyer 
than  to  be  able  to  keep  pace  with  the  decisions  of  courts  of  last 
resort  upon  leading  questions.  By  the  imperfect  and  tardy  mode 
of  reporting  in  this  country,  it  is  almost  impossible  to  do  this,  be- 
yond the  limits  of  the  state  where  one  resides.  And  even  in 
regard  to  that  limit,  we  often  have  to  depend  upon  tradition  and 
common  report,  for  the  decisions  of  the  courts,  for  years.  While 
we  obtain  the  authentic  decisions  of  the  English  courts  in  the 
London  Jurist  and  Law  Journal,  and  other  English  periodicals,  by 
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eyerj  new  arrival  by  steamers,  brought  down  within  a  few  weeks, 
at  most,  we  often  have  to  wait  as  many  years  for  the  only  reliable 
reports  of  the  American  states.  This  defect  is  in  part  supplied  by 
the  early  publication  of  select  opinions  of  the  judges  in  the  Law 
Journals,  and  to  some  extent,  and  in  an  imperfect  manner,  by  brief 
notes  of  cases,  which  in  general  afford  but  a  poor  guide  to  the  real 
matter  of  the  decisions  themselves. 

And  in  regard  to  the  English  cases,  it  is  impracticable  to  afford 
them,  in  the  American  Law  Journals,  or  in  any  other  way,  in  such 
a  form  as  to  render  them  accessible  to  the  great  mass  of  the  pro- 
fession, until  the  appearance  of  the  republication  of  the  regular 
volumes  of  reports.  To  supply  this  defect  in  part  we  shall  give, 
occasionally,  the  brief  abstract  of  the  English  decisions  upon 
Leading  Questions,  which  is,  after  all,  the  most  reliable  guide  we 
can  have  towards  maintaining  the  just  equilibrium  of  the  advancing 
and  varying  progression  of  the  principles  of  the  common  law,  and 
of  equity  jurisprudence. 

IL  Within  the  last  few  months  the  English  courts  have  been 
very  much  occupied  by  questions  of  ancient  lights. 

1.  It  seems  to  have  been  the  early  practice  in  the  English  courts 
to  treat  ancient  lights  as  dating  from  the  earliest  limit  of  prescrip* 
tioD,  during  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary  or  from  the  time  of  Richard  I.  There  are  many  evi- 
dences of  this  rule  in  the  early  cases,  and  the  forms  of  declara- 
tions contained  an  allegation  to  that  effect :  Aldred's  Caae^  9  Co. 
Rep.  fo.  57.  And  in  Buri/  vs.  Pope^  Cro.  Eliz.  118,  it  seems,  from 
the  opinions  of  the  judges,  that  at  that  period,  thirti/  or  forty 
years  was  not  a  sufficient  term  to  give  windows  the  character  of 
ancient  lights.  See  also  Hoseivell  vs.  Pry  or,  2  Salk.  R.  459,  6.  c. 
12  Mod.  R.  215,  where  it  seems  to  be  required  that  some  equivalent 
averment  to  the  existence  of  the  plaintiff's  lights,  time  out  of 
mind,"  must  be  found  in  the  declaration. 

2.  There  seems  no  doubt  that  as  early  as  the  English  Revolu- 
tion, window  lights  which  had  become  established  by  the  legal 
time  of  prescription  were  entitled  to  be  protected  against  obstruc- 
tion :  3  Kent  Com.  448 ;  Viller9  vs.  Ball^  1  Show.  7 ;  Palmer  vs. 
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Fletcher,  1  Lev.  122.  And  in  modern  times  the  period  of  pre- 
scription has  been  limited  to  twenty  years,  in  regard  to  light  and 
other  incorporeal  hereditaments :  8  Kent  Com.  448  ;  Wilmot,  J., 
1761,  in  Lewis  vs.  Price,  2  Saund.  B.  (Williams'  ed.)  175,  n.  a,  b, 
c.  In  Daieet  vs.  North,  11  East  871,  it  was  held  that  twenty 
years'  uninterrupted  possession  of  window  lights  was  sufScient 
ground  from  which  a  jury  might  presume  a  grant  or  covenant, 
provided  the  landlord  had  knowledge  of  the  facts  as  well  as  bis 
tenant. 

3.  But  of  late  the  most  serious  questions  have  arisen  in  regard 
to  the  rights  of  the  respective  parties,  where  the  owner  of  these 
ancient  lights,  for  his  own  accommodation,  assumes  to  alter  or  en- 
large the  same.  What  coarse  shall  the  adjoining  owner  pursue  to 
prevent  such  altered  lights  acquiring  the  character  of  ancient 
lights?  This  question  arose  in  Jienskaw  vs.  Bean,  16  Jur.  814; 
B.  c.  10  Eng.  L.  &  Eq.  R.  417.  And  after  very  elaborate  argu- 
ment, and  an  advisare  vult,  on  the  part  of  the  court,  it  was  decided, 
in  an  elaborate  judgment  by  Lord  Campbell,  Gh.  J.,  with  whom 
JJ.  Patteson,  Wiqhtman  and  Coleridge  concurred,  that  where 
a  party  who  had  the  right  to  access  of  the  light  and  air  through 
certain  ancient  windows,  makes  an  alteration  in  the  size  of  the 
windows,  so  as  to  exceed  the  limits  of  his  ancient  right,  he  thereby 
acquires  nothing  in  addition  to  his  former  right ;  and  if  the  excess 
cannot  be  obstructed  by  his  neighbor  in  the  exercise  of  his  lawful 
rights  on  his  own  land,  without  at  the  same  time  obstructing  the 
ancient  right,  such  party  must  be  considered  as  having  by  his  own 
act  suspended  and  lost  for  the  time  his  former  right.  It  was  here 
doubted  whether  the  ancient  right  was  entirely  destroyed  by  the 
alteration.  And  similar  doubts  are  suggested  in  other  and  more 
recent  English  cases:  Wilson  vs.  Totmend,  6  Jur.  N.  S.  1109; 
s.  c.  1  Drew.  &  S.  324,  830 ;  Hutchinson  vs.  Copestake,  8  C.  B. 
N.  S.  102;  9  Id.  863;  Binsh  vs.  Pash,  11  Id.  824. 

But  in  the  case  of  Jones  vs.  Tapling,  8  Jur.  N.  S.  333,  which 
was  heard  in  the  Common  Pleas  in  January  1862,  before  four 
judges,  this  question  was  distinctly  raised,  and  the  Chief  Justice 
and  Williams,  J.,  were  of  opinion  that  the  putting  out  new  and 
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enlarging  old  windows,  is  not  an  abandonment  of  the  right,  but 
that  on  the  dominant  owner  replacing  his  windows  in  their  original 
state,  the  servient  owner  is  bound  to  take  down  his  wall,  or  what- 
ever other  obstruction  he  may  have  erected ;  and  that  its  having 
been  erected  in  a  permanent  manner  did  not  afford  a  reason  for 
keeping  it  up.  While  Byles,  J.,  held  that  the  wall  having  been 
rightfally  erected,  the  servient  owner  could  not  be  called  upon  to 
remove  it,  because  the  dominant  owner  had  seen  fit  to  abandon  his 
illegal  claim.  And  Keating,  J.,  held  that  the  dominant  owner, 
by  omitting  an  illegal  claim,  must  be  regarded  as  having  aban- 
doned his  legal  claim,  in  such  a  manner  that  he  could  not  reassert 
it.  The  court  being  equally  divided  in  opinion,  the  junior  judge, 
Keating,  withdrew  his  opinion,  and  judgment  passed  for  the 
plaintiff,  that  a  writ  of  error  might  be  brought  in  the  Exchequer 
Chamber,  where  the  case  was  heard,  in  July  last,  and  reported  in 
the  May  9th  number  of  the  London  Jurist.  It  was  decided  in  the 
Exchequer  Chamber,  by  four  judges  against  two,  Pollock,  C.  B., 
and  Mabtin,  B.,  dissenting,  that  where  the  owner  of  the  dominant 
tenement  has  opened  new  lights  in  his  house,  in  such  mode  that 
the  owner  of  the  servient  tenement  cannot  prevent  the  right  to  the 
new  lights  attaching,  and  being  gained  as  against  himself,  without 
obstructing  the  old  lights,  he  is  allowed  to  obstruct  and  excused 
from  obstructing  the  old  lights,  so  long  as,  and  to  such  an  extent 
as  is  necessary  for  him  to  do  in  order  to  prevent  the  attempted 
usurpation  of  the  right  to  the  new  lights.  But  if  the  servient 
owner  keeps  up  the  obstruction,  after  the  windows  of  the  dominant 
owner  are  restored  to  their  original  state,  he  is  liable  as  occupier 
of  the  land  for  maintaining  an  obstruction  to  the  lights  of  his 
neighbor.  These  views,  and  the  opposite,  by  the  dissenting 
members  of  the  court,  are  maintained  in  most  elaborate  opinions, 
reviewing  the  course  of  decision  from  the  earliest  period.  All  the 
judges  concurred  in  the  soundness  of  the  decision  of  Renshato  vs. 
Bean^  except  Blackburn,  J.,  and  Bramwell  B.,  who  held  the 
opposite  view,  in  opinions  which  the  London  Jurist  characterizes 
as    being  rather  long  than  luminous." 

This  must  be  regarded  as  settling  the  law  in  England,  for  the 
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present  at  least,  unless  the  case  should  be  carried  into  the  House 
of  Lords,  of  which  we  hear  no  intimation,  and  which  we  infer  is 
not  to  be  done.  We  must  say,  that  to  us,  the  opinion  of  the  dis- 
senting judges,  both  upon  the  ground  that  the  assertion  of  an  ille- 
gal claim  must  be  regarded  as  an  effectual  estoppel  upon  the 
dominant  owner  afterwards  reasserting  his  former  legal  claim ;  and 
also,  that  however  this  may  be,  it  is  certain  that  the  seryient 
owner  having  lawfully  erected  a  permanent  obstruction  to  the  ille- 
gal assertion  of  claim,  is  not  compellable  to  remove  it,  upon  the 
dominant  owner  withdrawing  his  claim  within  legal  limits,  is  more 
in  consonance  with  equal  moral  justice,  and  also  with  legal  princi- 
ples as  applicable  to  the  acts  of  the  several  parties,  than  the 
opinions  of  the  majority  of  the  court  of  error.  We  trust  the  ques- 
tion may  speedily  be  brought  to  the  determination  of  the  court  of 
last  resort,  and  that  the  judgment  of  the  Exchequer  Chamber  vill 
be  reversed. 

We  are  not  aware  that  this  precise  question  has  arisen  in  this 
country,  and  we  do  not  apprehend,  if  it  should  arise,  that  it  woald 
receive  the  same  favorable  consideration  in  behalf  of  the  dominant 
owner,  attempting  to  enlarge  his  rights  by  usurpation,  as  already 
stated.  It  is  apparent,  from  a  careful  examination  of  the  Ameri- 
can cases,  that  there  exists  throughout  the  American  States  a  very 
decided  disposition  to  reject  the  doctrine  of  the  English  courts  in 
favor  of  ancient  lights.  These  will  be  found  carefully  analyzed  in 
Professor  Washburn's  late  work  upon  Easements  and  Servitudes, 
pp.  498-505. 

In  Massachusetts  the  last  vestige  of  the  English  rule  was  aban- 
doned in  Carrigg  vs.  Dee^  14  Gray  583  ;  see  also  Rogers  vs.  Swain^ 
10  Id.;  Collier  vs.  Price^  7  Id.  18;  Fifti/  Associates  vs.  Tudor, 

6  Id.  255;  Johnson  vs.  Jordan^  2  Met.  234;  Atkins  vs.  ChiUon^ 

7  Id.  898,  403. 

In  New  York  the  same  course  of  decision  has  been  followed 
through  a  long  succession  of  years  :  Mahan  vs.  Brown,  13  Wend. 
261,  263;  Banks  vs.  American  Tract  Society,  4  Sandf.  Ch.  438; 
Parker  vs.  Foote,  19  Wend.  309  ;  Myers  vs.  Gemel,  10  Barb.  587. 
See  also  Radcliff  vs.  Mayor ^  ^<?.,  4  Comst.  195,  200.    And  this 
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course  of  decision  has  been  adopted  in  Maine  :  Pierre  vs.  Femaldy 
26  Me.  R.  436;  and  in  Maryland,  in  Cherry  ys.  SteiUy  11  Md.  R.  1, 
overruling  a  former  case  in  that  state ;  and  in  Saverstick  vs. 
Sipe,  83  Penna.  St.  R.  368,  371,  following  in  the  wake  of  former 
eases  in  that  state ;  and  in  South  Carolina,  in  Napier  vs.  Bulwin- 
kUj  6  Rich.  811,  overruling  McCready  vs.  Thomsoriy  Dudley  131. 

Many  of  the  other  American  States  adhere  to  the  rule  of  the 
English  law  upon  this  subject,  which  consideration,  and  the  further 
one  that  the  same  rule  in  regard  to  claiming  beyond  the  rights  of 
the  dominant  owner,  will  apply  to  water  rights,  and  other  ease- 
ments, as  well  as  to  that  of  ancient  lights,  will  be  a  sufScient 
apology  for  this  extended  notice  of  the  cases,  upon  the  points 
which  we  have  discussed. 

III.  The  subject  of  the  assignment  of  non-existing  property,  in 
equity,  is  one  of  great  interest  in  these  active  commercial  times* 
The  assignment  of  future  acquisitions  will  not  become  operative  at 
law  :  Bobinson  vs.  JSfacdonnel,  5  Maul.  &  SeL  228.  But  in  equity 
it  is  settled,  by  a  long  course  of  decisions,  that  such  an  assignment 
is  perfectly  valid  and  effectual,  if  made  upon  a  valuable  considera- 
tion :  Curtis  vs.  Atiber,  1  Jac.  &  W.  626 ;  Douglas  vs.  Jtussellj  4 
Sim.  524 ;  s.  c.  1  My.  &  K.  488 ;  Langton  vs.  ffortotij  3  Beavan 
464;  1  Hare  549;  Lindsay  vs.  Gibba^  22  Beavan  522. 

This  subject  came  under  consideration,  in  the  recent  case  of 
Holroyd  vs.  Marshall^  9  Jur.  N.  S.  213,  which  was  decided  in 
August  last.  The  question  arose  between  a  mortgagee  of  ma- 
chinery in  a  mill  or  manufactory  and  a  levying  creditor.  The 
mortgage  was  by  the  terms  of  the  deed  to  be  operative  upon  all 
machinery,  implements,  and  things  which  during  the  continuance 
of  the  security,  should  be  fixed  or  placed  in  or  about  the  mill  and 
buildings,  in  addition  to  or  substitution  for  the  premises,  or  any 
part  thereof."  The  assignment  was  made  for  the  security  of 
£5000,  with  the  right  of  possession  in  the  assignor  or  mortgagor 
until  demand  of  payment  and  his  default  in  meeting  the  same,  and 
then  for  the  mortgagee  to  sell  and  raise  the  sum  for  which  the  se- 
curity was  given.  The  schedule  contained  specified  articles,  and 
all  other  machinery,  &c.,  then  and  thereafter  in  the  mill.  The 
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deed  was  duly  registered,  as  a  chattel  mortgage,  or  bill  of  sale, 
and  the  mortgagor  remained  in  possession  of  the  mill,  and  placed 
other  machinery  there  in  addition  to  that  which  was  there  at  the 
date  of  the  deed. 

It  was  held  by  Yice-Chancellor  Stuart,  and  this  decree  was 
affirmed  by  the  House  of  Lords  (notwithstanding  the  reversal  of 
the  same  by  the  Chancellor,  Lord  Campbell),  that  as  between  the 
mortgagee  and  an  attaching  creditor,  the  former  was  entitled  to 
all  the  machinery  in  the  mill,  &t  the  date  of  the  levy  of  the  exe- 
cution, including  the  added  and  substituted  machinery.  That  im- 
mediately upon  the  new  machinery  and  effects  being  fixed  or  placed 
in  the  mill,  they  became  subject  to  the  operation  of  the  contract, 
,  and  passed,  in  equity,  to  the  mortgagees,  to  whom  the  assignor  or 
mortgagor  was  bound  to  make  a  legal  conveyance,  and  for  whom 
he  was  in  the  mean  time  a  trustee. 

The  opinion  of  Lord  Chancellor  Westbury,  the  present  Lord 
Chancellor,  is  regarded  as  a  masterly  exposition  of  the  application 
of  equitable  principles  to  the  subject.  Lord  Campbell,  in  re- 
versing the  decree  of  the  Vice-Chancellor,  seems  to  have  gone  • 
upon  the  ground  that  there  was  no  sufficient  possession  taken  by 
the  mortgagee,  and  that  his  title  was  at  most  an  equitable  one, 
and  must  yield  to  a  more  valid  legal  title,  backed  by  equal  equity, 
which  he  regarded  as  being  the  case  with  all  bond  fide  creditors. 
The  present  Lord  Chancellor,  who  gave  the  only  opinion  in  the 
House  of  Lords,  and  upon  which  the  decree  of  Lord  Campbell 
was  reversed,  goes  into  a  most  exhausting  review  of  the  subject, 
both  upon  principle  and  the  decided  cases,  and  shows  very  conclu- 
sively, that  the  equity  of  an  equitable  mortgagee,  whether  his 
right  rest  merely  in  contract,  or  be  accompanied  by  constructive 
or  actual  possession,  possesses  so  far  a  priority  and  advantage  over 
the  rights  of  a  mere  attaching  or  levying  creditor,  that  it  was 
competent  for  a  court  of  equity  to  interfere  to  protect  the  former 
against  the  latter. 

This  decision,  resting  as  it  does  upon  most  unquestionable 
grounds  of  principle  and  authority,  cannot  fail  to  have  an  impor- 
tant bearing  upon  similar  contracts  in  this  country,  which  have 
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been  natnerous,  both  in  regard  to  railways,  and  the  furniture  and 
equipment  of  railways,  and  some  of  which  have  already  been  de- 
termined by  our  courts  in  favor  of  the  equitable  right  of  the  mort- 
gagees, without  seeming  to  comprehend  very  fully  the  equitable 
grounds  upon  which  they  may  be  made  to  stand.  See  also  Hart 
vs.  Farmeri*  and  Mechanics'  Banky  88  Vt.  R.  252 ;  Pennock  vs. 
Cocy  23  Howard  U.  S.  Rep.  117,  where  Mr.  Justice  Nelson  and 
the  counsel  in  argument  go  into  an  exhaustive  examination  and 
discussion  of  this  question  in  all  its  bearings,  and  the  learned  judge 
arrives  at  the  same  just  conclusion,  substantially,  with  that  already 
indicated  as  being  reached  by  the  House  of  Lords. 

L  F.  R. 


RECENT  AMERICAN  DECISIONS. 
Supreme  Court  of  the  United  States — December  Termy  1862. 

THE  CITY  OF  CHICAGO,  PLAINTIJPP  IN  ERROR,  VS.  ALLEN  ROBBINS. 

A.,  being  the  owner  of  real  estate  situated  upon  a  street  in  a  city,  contracted 
with  B.  to  erect  a  building  thereon,  which  included  an  excavation  of  the  side- 
walk adjoining,  so  as  to  furnish  light  and  air  to  the  basement.  Other  con- 
tractors were  employed  to  furnish  gratings  and  flagging.  Excavations  in  the 
sidewalk  of  a  dangerous  character  were  made  by  the  contractor  in  the  course 
of  the  work,  to  which  the  attention  of  A.  was  called  by  the  city  authorities. 
The  city  knew  of  the  excavation  of  this  and  similar  areas,  and  interposed  no 
objection,  though  no  express  permission  to  make  this  one  was  given.  While  this 
condition  of  things  continued,  C.  fell  into  the  unprotected  area  and  was  injured. 
He  brought  an  action  against  the  city  to  recover  damages.  A.  had  knowledge 
of  the  pendency  of  the  action,  but  he  was  not  expressly  notified  to  defend  it ; 
nor  was  he  informed  that  the  city  would  look  to  him  for  indemnity.  A  judgment 
was  recovered  against  the  city,  which  it  was  compelled  to  pay.  In  an  action 
brought  by  the  city  against  A.,  to  be  reimbursed  the  amount  which  it  had  paid 
under  the  judgment,  Held, 

1.  Assuming  that  C.  was  injured  through  the  fault  of  A.,  and  that  the  city  was 
not  a  wrongdoer,  A.  is  concluded  by  the  judgment  recovered  against  the  city. 
No  express  notice  to  him  of  the  pendency  of  the  action  was  necessary.  It  is 
enough  that  he  knew  it  was  pending,  and  could  have  defended  it. 

2.  The  excavation,  though  not  a  nuisance  in  itself,  became  such  on  account  of  the 
improper  manner  in  which  it  was  made.  The  city  is  not,  however,  for  that 
Vol.  XL— 34 
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reaflon  a  wrongdoer,  in  sacli  a  sense  as  to  lose  its  right  of  action  against  A.  Ko 
license  from  the  city  to  leave  the  area  open  and  unguarded  can  be  presumed. 
8.  The  defendant  was  under  an  obligation  to  have  the  work  done  in  such  a  way  as 
to  save  the  city  from  damage  and  the  public  from  harm.  He  cannot  escape 
liability  by  letting  out  the  work  to  a  contractor.  The  work  having  been  done 
in  such  a  manner  as  to  render  the  city  liable  in  the  first  instance,  the  defendtnt 
is  answerable  to  it  for  the  amount  which  it  was  compelled  to  pay. 
.  4.  The  case  of  Hilliard  vs.  Richardson,  3  Gray  349,  distinguished,  and  the  case  of 
Scammon  vs.  The  City  of  Chicago,  25  Illinois  424,  so  far  as  it  conflicts  with  these 
principles,  overruled. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Elliott  Anthony  J  of  Chicago,  for  plaintiff  in  error. 

8,  Tf.  Fuller^  for  defendant  in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  brought  by  the  City  of  Chicago 
against  Robbins.  The  suit  was  originally  commenced  in  the  Cook 
County  Court  of  Common  Pleas,  one  of  the  State  Courts  of  Illinois. 
It  was  transferred,  in  pursuance  of  the  Act  of  Congress,  on  the  pe- 
tition of  Robbins  that  he  was  a  citizen  of  New  York,  to  the  Circuit 
Court  of  the  United  States  for  the  northern  district  of  Illinois, 
where  there  was  a  trial  by  jury  on  the  10th  day  of  April,  1860,  on 
the  plea  of  not  guilty,  and  the  issue  found  for  Robbins.  There 
was  a  motion  for  a  new  trial,  which  was  overruled  by  the  Court,  and 
on  the  28th  day  of  May,  1860,  judgment  was  entered  on  the  verdict 
of  the  jury.  The  decision  of  Circuit  Courts  on  motion  for  new  trials 
is  not  subject  to  review,  and  this  case  is  here  on  exceptions  taken 
to  the  charge  of  the  judge  to  the  jury. 

The  declaration  alleges :  That  the  plaintiff  is  a  corporation  by 
the  laws  of  Illinois,  having  exclusive  control  over  the  public  streets, 
and  bound  to  protect  them  from  encroachment  and  injury.  That 
Robbins  was  the  owner  of  a  lot  on  one  of  the  public  streets,  and 
wrongfully  excavated  in  the  sidewalk  next  to  and  adjoining  his  lot, 
an  area  of  great  length,  width,  and  depth,  and  wrongfully  suffered 
the  same  to  remain  uncovered  and  unguarded,  so  that  one  William 
H.  Woodbury,  on  the  night  of  the  28th  of  December,  1856,  while 
exercising  reasonable  care  and  prudence  in  passing  along  the  street, 
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fell  into  it  and  was  greatly  injured.  That  Woodbury  brought  suit 
against  the  city,  in  said  Cook  County  Court  of  Common  Pleas,  and 
at  the  June  term,  1857,  of  the  said  Court  recovered  a  judgment  for 
$15,000  and  costs,  which  the  city  has  been  forced  to  pay,  and  that 
although  the  city  is  primarily  liable,  yet  Robbins  is  responsible 
over  to  it  for  the  amount  of  the  .judgment,  interest,  and  costs  so  re- 
covered. The  case  as  shown  by  the  bill  of  exceptions  is  this :  Bobbins, 
owning  a  lot  in  Chicago,  on  the  south-east  corner  of  Wells  and  South 
Water  streets,  on  the  20th  of  February,  1856,  contracted  in  writing 
with  Peter  Button  to  erect  &  building  thereon,  which  included  an  ex« 
eavation  of  the  sidewalk  next  to  and  adjoining  it,  so  as  to  furnish 
light  and  air  to  the  basement.  The  contract  contained  a  stipula- 
tion that  Button  was  to  be  liable  for  any  violation  of  city  ordinances 
in  obstructing  streets  or  sidewalks,  or  accidents  resulting  from  the 
same.  Possession  of  the  ground,  in  order  to  erect  the  building, 
was  given  to  Button,  by  the  terms  of  the  contract,  on  the  1st  day 
of  April,  1856.  The  area  was  dug  early  in  the  spring  and  covered 
up  temporarily  with  joists,  which  often  got  displaced,  and  during  the 
summer  and  fall  it  was  frequently  uncovered  and  dangerous.  The 
flagging  was  laid  some  time  in  the  fall  and  the  iron  gratings  after- 
wards, with  which  Button  had  nothing  to  do. 

There  were  seven  different  contractors  on  the  building,  in  all, 
on  different  parts  of  the  work.  Letts  had  the  contract  for  the 
iron  gratings,  and  Cook  &  Co.  for  the  flagging.  Robbins  was  in 
Chicago,  and  occasionally  at  the  building,  during  the  summer,  and 
was  there  while  excavations  were  going  on,  and  was  spoken  to  fre- 
quently by  the  city  superintendent  upon  the  dangerous  condition 
of  the  area.  At  one  time  after  the  flagging  was  laid,  and  ice  was 
or  had  been  on  the  flagging,  he  called  Robbins's  attention  to  the 
condition  of  the  area,  and  suggested  the  mode  in  which  it  should  be 
covered  up,  telling  him  that  if  it  was  sleety  and  people  were  pass- 
ing rapidly  they  might  slip  in,  and  that  somebody's  neck  would 
be  broken  if  the  covering  was  not  attended  to,"  and  he  replied 
*^  that  he  would  see  to  it,  but  that  the  matter  was  in  the  hands  of 
his  contractor,  and  he  would  speak  to  him  about  it."  Before  this, 
the  head  clerk  in  the  office  of  the  city  superintendent  wrote  Robbins 
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a  note  and  put  it  in  the  post  office,  notifying  him  of  the  danger  of 
the  whole  front  of  the  sidewalk.  The  area  was  usually  entirely 
open  after  the  flagging  was  laid,  until  after  the  grating  was  all  done, 
and  was  open  until  after  the  accident.  There  were  lampa  at  bridges, 
and  a  lamp  at  alley,  sixty-four  feet  from  the  building.  The  width 
of  sidewalk,  including  area,  was  sixteen  feet.  The  area  was  four 
feet  ten  inches  wide.  The  grade  of  Wells  street  was  changed  by 
the  corporation ;  the  sidewalk  was  raised  eight  inches  higher  than 
it  was,  to  accommodate  it  to  the  grade  of  the  street ;  it  was  raised 
in  July  or  August,  1856,  and  Robbins  directed  Van  Osdell,  his 
architect,  to  raise  the  sidewalk  to  the  grade.  Van  Osdell  super- 
intended the  erection  of  the  building  for  Robbins,  who  paid  him ; 
his  duty  as  superintendent  was  to  see  that  the  work  was  done 
according  to  contract;  to  see  that  the  work  and  material  were 
according  to  specification,  and  make  estimates."  Button  was  told 
of  the  dangerous  condition  of  the  area,  and  spoke  several  times  to 
his  foreman  about  it.  Button  was  to  finish  his  work  under  the  con- 
tract by  the  1st  of  September,  but  did  not  in  fact  complete  it  until 
February,  1857.  On  the  night  of  the  26th  of  December,  1856, 
the  area  was  not  sufficiently  covered,  and  Woodbury  fell  into  it  and 
was  injured,  and  sued  the  city  and  recovered  in  manner  as  stated 
in  the  declaration.  Marsh  was  city  attorney  in  1856,  and  when  the 
suit  was  begun  he  made  preparations  for  its  defence,  and  ascertain- 
ing that  Robbins  owned  the  building,  applied  to  him  to  assist  him 
in  procuring  testimony ;  Robbins  told  him  of  a  witness  who  knew 
something  of  the  suit,  and  promised  to  write  to  him,  and  afterwards 
informed  Marsh  that  he  had  done  so  ;  the  evening  before  the  trial 
he  casually  met  Robbins,  and  told  him  that  the  suit  would  be  tried 
the  next  day ;  he  did  not  go  expressly  to  notify  him  to  defend  the 
suit,  and  never  notified  him  that  the  city  would  look  to  him  for  in- 
demnity. Evidence  was  given  tending  to  show  that  the  city  autho- 
rities knew  of  the  excavation  of  this  area  and  of  other  areas  similar 
to  this  at  different  times,  and  interposed  no  objection,  though  no 
express  permission  to  make  this  one  was  given. 

The  defendant  introduced  in  evidence  the  following  provision  of 
the  ordinances  of  the  city  of  Chicago,  viz. : 
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**  Akticle  n — Obstructions.    Chapter  LIII.,  Section  1. 

**  Be  it  ordained  by  the  Common  Council  of  the  City  of  -  Chicago^  That  no  porch, 
galley,  stoop,  steps,  cellar-door,  stair-railing,  or  platform,  erected  or  to  be  erected 
within  the  city,  shall  be  allowed  to  extend  into  or  upon  any  sidewalk  where  the 
street  is  less  than  seventy  feet  in  width,  more  than  four  feet :  nor  more  than  five 
feet,  where  the  street  is  seventy  feet  and  upwards  in  width.  Any  violation  hereof 
shall  subject  the  offender  to  a  penalty  of  twenty-five  dollars,  and  to  the  like  pen- 
alty for  every  day  such  violation  shall  continue,  after  notice  from  the  marshal  or 
street  commissioner  of  the  proper  division  to  remove  the  same.'' 

It  also  appeared  in  evidence  that  the  original  ordinance  from 
which  the  foregoing  provision  is  taken,  was  passed  May  3d,  1855, 
but,  as  then  passed,  did  not  allow  of  more  than  four  feet  encroach- 
ment upon  the  sidewalk  in  any  case.  On  the  7th  of  February, 
1856,  the  ordinance  was  amended  by  the  City  Council  to  read  as 
above. 

Is  Robbins,  under  the  law  and  evidence,  answerable  over  to  the 
city  for  the  judgment  recovered  by  Woodbury  ? 

It  is  well  settled  that  a  municipal  corporation  having  the  exclu- 
sive care  and  control  of  the  streets,  is  obliged  to  see  that  they  are 
kept  safe  for  the  passage  of  persons  and  property,  and  to  abate  all 
nuisances  that  might  prove  dangerous ;  and  if  this  plain  duty  is 
neglected,  and  any  one  is  injured,  it  is  liable  for  the  damages  sus- 
tained. The  corporation  has,  however,  a  remedy  over  against  the 
party  that  is  in  fault,  and  has  so  used  the  streets  as  to  produce  the 
injury,  unless  it  was  also  a  wrongdoer.  If  it  was  through  the  fault 
of  Robbins  that  Woodbury  was  injured,  he  is  concluded  by  the 
judgment  recovered,  if  he  knew  that  the  suit  was  pending  and 
could  have  defended  it. 

^  An  express  notice  to  him  to  defend  the  suit  was  not  necessary 
in  order  to  charge  his  liability:  Barney  vs.  Dewey^  13  Johns.  226; 
JVarner  vs.  McGany,  4  Vt.  500 ;  Beers  vs.  Pinneyj  12  Wend. 
309. 

He  knew  that  the  case  was  in  Court ;  was  told  of  the  day  of 
trial ;  was  applied  to  to  assist  in  procuring  testimony,  and  wrote  to 
a  witness,  and  is  as  much  chargeable  with  notice  as  if  he  had  been 
directly  told  that  he  could  contest  Woodbury's  right  to  recover,  and 
that  the  city  would  look  to  him  for  indemnity. 

Robbins  is  not,  however,  estopped  from  showing  that  he  was 
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under  no  obligation  to  keep  the  street  in  a  safe  condition,  and  that 
it  was  not  through  his  fault  the  accident  happened.  It  is  insisted 
that  inasmuch  as  Robbins  had  no  express  permission  from  the  city 
to  encroach  on  the  street,  that  he  was  engaged  in  an  unlawful 
work,  and  the  digging  of  the  area  was  in  itself  a  nuisance.  So 
far  as  the  city  impliedly  could  give  authority  to  make  this  area,  it 
was  given ;  the  corporation  undoubtedly  knew  that  this  area  was  in 
process  of  construction,  and  that  many  similar  ones  had  been 
built  since  the  grade  of  the  city  was  raised,  and  yet  no  objection 
was  ever  interposed.  Areas,  like  the  one  in  controversy,  are  con- 
venient to  the  owners  of  adjoining  buildings,  and  useful  in  afford- 
ing light  and  air,  and  if  during  their  construction  they  are  pro- 
perly guarded  and  protected,  they  are  no  essential  hindrance  to  the 
public  in  their  right  of  transit  over  the  streets.  The  public  have 
a  right  to  the  free  passage  of  the  streets,  and  yet  that  right  can- 
not always  be  enjoyed.  Improvements  could  not  be  made  in  a 
large  city ;  houses  could  not  be  built,  or  repaired  even,  without  the 
streets  being  at  some  time  obstructed.  In  Commonwealth  vs.  Pa«^ 
more,  1  S.  &  R.  217,  the  Supreme  Court  of  Pennsylvania  say: 
"  It  is  true  that  necessity  justifies  actions  which  would  otherwise 
be  nuisances.  It  is  true  also  that  this  necessity  need  not  be  abso- 
lute ;  it  is  enough  if  it  be  reasonable.  No  man  has  a  right  to 
throw  wood  or  stone  into  the  street  at  pleasure.  But  inasmuch  as 
fuel  is  necessary,  a  man  may  throw  wood  into  the  street  for  the 
purpose  of  having  it  carried  to  his  house,  and  it  may  lie  there  a 
reasonable  time.  So,  because  building  is  necessary,  stones,  bricks, 
lime,  sand,  and  other  materials  may  be  placed  in  the  street,  provided 
it  be  done  in  the  most  convenient  manner."  "But  these  encroach- 
ments on  a  street  must  be  reasonable,  not  continued  longer  than  is 
necessary,  and  must  be  properly  guarded  and  protected  so  as  to 
secure  the  public  against  danger ;  and  if  these  things  do  not  con- 
cur, then  they  become  nuisances,  and  can  be  abated Clark  vs. 
Fry,  8  Ohio  R.  359. 

Was  the  building  of  this  area  a  necessary  encroachment  on  the 
street ;  and  if  so,  were  the  proper  steps  taken  to  secure  it  so  as  to 
protect  the  public  from  injury  ?    The  fact  that  an  improvement 
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may  become  dangerous,  and  involves  great  hazard,  is  no  argument 
against  the  propriety  of  making  it.  If,  by  great  care  and  more 
than  ordinary  diligence,  it  can  be  made,  and  the  public  saved  from 
harm,  and  it  is  also  necessary,  then  the  right  to  make  it  is  solved. 
The  grade  of  the  city  was  doubtless  raised  to  secure  light  and  air 
to  basements,  to  get  good  cellars,  and  for  purposes  of  drainage. 
The  value  of  property  in  a  city  is  much  enhanced  by  the  erection 
of  solid  and  durable  buildings,  and  every  proper  facility  to  perfect 
them  should  be  given  to  builders.  If  it  is  necessary,  in  order  to 
make  a  better  building,  to  occupy  the  sidewalk  and  dig  an  area, 
and  it  can  be  occupied,  and  the  area  dug  and  secured  without  danger 
to  the  public,  then  the  encroachment  made  on  the  street  is  reason- 
able, and  the  work  lawful.  But  in  every  improvement  like  the  one 
we  are  considering,  it  is  essential  that  every  possible  precaution 
should  be  used  against  danger.  No  precaution  whatever  was  used 
in  this  case.  The  area  was  left  uncovered,  without  guards  and 
lights  to  warn  those  who  passed  by,  and  a  serious  accident  was  the 
result.  If  an  area  is  left  open  it  is  dangerous  and  is  a  nuisance, 
and  can  be  abated :  Dygett  vs.  Schenck,  23  Wend.  446 ;  Congreve 
vs.  Morgan  ^  Smith,  18  N.  Y.  84 ;  StorrB  vs.  City  of  Utica,  17 
Id.  108 ;  Coupland  vs.  Hardinghamy  3  Campbell  398. 

The  city  must  be  reimbursed,  unless  it  has  been  itself  in  fault. 
The  rule  of  law  is,  that  one  of  two  joint  wrongdoers  cannot  have 
contribution  from  the  other.  It  is  difiScult  in  this  case  to  see  how 
the  city  was  to  blame,  and  least  of  all  how  Robbins  can  impute 
blame  to  it.  Robbins  desired  to  erect  a  large  storehouse,  and,  to 
add  to  its  convenience,  wished  to  excavate  the  earth  in  the  sidewalk 
in  front  of  his  lot.  Without  express  permission  from  the  city,  but 
under  an  implied  license,  he  makes  the  area.  No  license  can  be 
presumed  from  the  city  to  leave  the  area  open  and  unguarded  even 
for  a  single  night.  The  privilege  extended  to  Robbins  was  for  his 
benefit  alone,  and  the  city  derived  no  advantage  from  it,  except 
incidentally.  Robbins  impliedly  agreed  with  the  city,  that  if  he 
was  permitted  to  dig  the  area,  for  his  own  benefit,  that  he  would 
do  it  in  such  a  manner  as  to  save  the  public  from  danger,  and  the 
city  from  harm.    And  he  cannot  now  say,  that  true  it  is  you  gave 
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me  permission  to  make  the  area,  but  you  neglected  yoar  daty  in 
not  directing  me  how  to  make  it,  and  in  not  protecting  it  when  in 
a  dangerous  condition.  If  this  should  be  the  law,  there  would  be 
an  end  to  all  liability  over  to  municipal  corporations,  and  their 
rights  would  have  to  be  determined  by  a  different  rule  of  decision 
from  the  rights  of  private  persons.  Because  the  city  is  liable  pri- 
marily to  a  sufferer  by  the  insecure  state  of  the  streets,  offers  no 
reason  why  the  person  who  permits  or  continues  a  nuisance  at  or 
near  his  premises  should  not  pay  the  city  for  his  wrongful  act.  The 
city  gave  no  permission  to  Robbins  to  create  a  nuisance.  It  gave 
him  permission  to  do  a  lawful  and  necessary  work  for  his  own  con- 
venience and  benefit,  and  if,  in  the  progress  of  the  work,  its  original 
character  was  lost,  and  it  became  unlawful,  the  city  is  not  in  fault. 
We  can  see  no  justice  or  propriety  in  the  rule,  that  would  hold  tbe 
city  under  obligation  to  supervise  the  building  of  an  area  such  as 
this. 

But  the  defendant  maintains  "  that  the  owner  of  a  lot  who  em- 
ploys a  competent  and  skilful  contractor  (exercising  an  independent 
employment)  to  erect  a  building  on  his  lot,  is  not  liable  to  third 
persons  for  injuries  happening  to  them  by  reason  of  the  negligence 
of  such  contractor  in  the  prosecution  of  the  work,"  and  that  this 
area  was  not  such  a  nuisance  as  rendered  him  liable.  How  far 
owners  of  real  estate  or  personal  property  are  answerable  for 
injuries  which  arise  in  carrying  into  execution  that  which  they 
have  employed  others  to  do,  has  been  a  subject  much  discussed  in 
England  and  this  country  since  the  case  of  Bmh  vs.  Steinman,  1 
Bos.  &  Pul.  404.  All  the  cases  recognise  fully  the  liability  of 
the  principal  where  the  relation  of  master  and  servant  or  principal 
and  agent  exists ;  but  there  is  a  conflict  of  authority  in  fixing  the 
proper  degree  of  responsibility  where  an  independent  contractor 
intervenes.  We  are  not  disposed  to  question  the  correctness  of  the 
rule  contended  for  by  the  defendant  as  an  abstract  proposition.  The 
rule  itself  has,  however,  limitations  and  exceptions,  and  we  cannot 
see  that  it  is  applicable  to  this  case. 

"  If  the  owner  of  real  estate  suffer  a  nuisance  to  be  created  or 
continued  by  another  on  or  adjacent  to  his  premises,  in  a  prosecu- 
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tion  of  a  business  for  his  benefit,  when  he  has  the  power  to  prevent 
or  abate  the  nuisance,  he  is  liable  for  an  injury  resulting  there- 
from to  third  persons Clark  vs.  Fry,  8  Ohio  R.  359 ;  Mlis  vs. 
Sheffield  Gas  Consumers'  Company^  2  E.  &  B.  (75  E.  C.  L.  R.) 
767. 

This  area  when  it  was  begun  was  a  lawful  work,  and  if  properly 
cared  for  it  would  always  have  been  lawful ;  but  it  was  suffered  to 
remain  uncovered,  and  thereby  became  a  nuisance,  and  the  owner 
of  the  lot  for  whose  benefit  it  is  made  is  responsible.  He  cannot 
escape  liability  by  letting  work  out  like  this  to  a  contractor,  and 
shift  responsibility  on  to  him  if  an  accident  occurs.  He  cannot 
even  refrain  from  directing  his  contractor  in  the  execution  of  the 
work  so  as  to  avoid  making  the  nuisance.  '  A  hole  cannot  be  dug 
in  the  sidewalk  of  a  large  city,  and  left  without  guards  and  lights 
at  night,  without  great  danger  to  life  and  limb ;  and  he  who  orders 
it  dag,  and  makes  no  provision  for  its  safety,  is  chargeable,  if  injury 
is  suffered. 

It  is  said  that  Robbins  did  not  reserve  control  over  the  mode  and 
manner  of  doing  the  work,  and  is  not  therefore  liable;  but  the  dig- 
ging this  area  necessarily  resulted  in  a  nuisance — was  the  result  of 
the  work  itself — unless  due  care  was  taken  to  make  the  area  safe. 

This  is  a  clear  case  of  "  doing  unlawfully  what  might  be  done 
lawfully ;  digging  earth  in  a  street  without  taking  proper  steps  for 
protecting  from  injury Newton  vs.  JElliSj  5  E.  &  B.  (85  E.  C.  L. 
R.)  123. 

^^If  the  owner  of  real  estate  builds  an  area  in  front  of  his  store, 
he  must  at  his  peril  see  that  the  street  is  as  safe  as  if  the  area  had 
not  been  built:"  Congreve  vs.  Morgan  ^  Smithy  18  N.  Y.  84. 

The  privilege  of  making  the  area  was  a  special  favor  conceded 
to  Bobbins  alone,  as  the  owner  of  the  lot,  and  it  is  a  familiar 
principle  that  when  one  enjoys  a  privilege  in  consideration  that  he 
alone  can  enjoy  the  benefit,  he  is  required  to  use  extraordinary  care 
in  the  exercise  of  that  privilege     Nelson  vs.  Godfrey y  12  Illinois  20, 

Robbins,  in  the  exercise  of  his  privilege,  did  not  use  even  ordi- 
nary care.  There  is  no  provision  in  his  contract  with  Button,  nor 
with  the  men  who  laid  the  flagging  or  put  on  the  iron  grating,  that 
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they  should  provide  proper  lights  and  guards.  What  Button  failed 
to  do,  by  ivhich  he  is  chargeable  with  negligence,  does  not  appear 
in  the  evidence.  And  Bobbins,  although  repeatedly  warned,  and 
having  daily  supervision  over  the  work  by  his  architect  and  super- 
intendent, suffers  this  nuisance  to  be  continued.  A  case  of  grosser 
negligence  could  hardly  be  imagined.  In  the  heart  of  a  large  city, 
the  owner  of  a  valuable  lot,  being  desirous  of  adding  to  the  valae 
of  a  large  iron  building  that  he  is  about  to  erect  by  the  license  (to 
be  inferred,  not  expressed)  of  the  corporation,  digs  an  area ;  leaves 
it  open,  without  guards  or  lights ;  fails  to  provide  with  his  contractor 
for  the  very  matter  which,  if  left  undone,  would  make  it  a  nuisance; 
is  told  of  the  dangerous  condition  of  the  area ;  has  a  direct  super- 
vision over  it  by  his  superintendent,  and  yet,  when  an  bjurj  is 
suffered  by  the  very  nuisance  which  he  has  created  for  his  own 
benefit,  and  continued,  insists  that  he  is  not  in  fault ;  that  if  blame 
attaches  anywhere,  it  is  to  his  contractor.  If  the  owner  of 
fixed  property  is  not  responsible  in  such  a  case  as  this,  it  would  be 
difiBcult  ever  to  charge  him  with  responsibility. 

In  the  cases  which  were  cited  by  the  defendant's  counsel,  and 
relied  on,  was  the  case  of  Hilliard  vs.  Riehard^ony  3  Gray  349, 
and  the  case  of  Scamman  et  al.  vs.  The  City  of  Chicago^  25  Illi- 
nois 424. 

Hilliard  vs.  Richardson  was  a  most  elaborate  and  able  discussion 
of  the  doctrine  of  respondeat  superior^  and  the  authorities  in  this 
country  and  England  were  fully  reviewed,  and  we  see  no  reason  to 
question  the  conclusion  at  which  the  court  arrived.  But  that  esse 
and  the  one  at  bar  were  not  at  all  alike.  That  was  a  case  where 
the  owner  of  a  building  contracted  with  a  carpenter  at  an  agreed 
sum  to  repair  it,  and  a  teamster,  who  was  employed  by  the  carpenter 
to  haul  boards,  left  them  in  the  street  in  front  of  the  lot,  and  an 
accident  happened.  The  teamster,  when  he  placed  boards  in  the 
street,  was  engaged  in  a  work  collateral  to  that  which  the  owner 
contracted  for — the  repair  of  the  building — and  in  no  sense  can 
the  injury  be  said  to  happen  from  the  doing  of  that  defectively 
which  the  owner  directed  to  be  done.  The  owner  was  correctly  not 
held  liable,  and  one  of  the  grounds  on  which  that  court  place  their 
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decision  was,  that  it  was  not  a  naisance  erected  by  the  owner  of 
the  land,  or  by  his  license,  to  the  injury  of  another." 

The  case  of  Scammon  vs.  The  City  of  Chicago  is  similar  in  many 
of  its  facts  to  this  case,  and  is  decided  differently.  That  Court 
held,  as  we  do,  that  if  the  nuisance  necessarily  occurs  in  the  or- 
dinary mode  of  doing  the  work  the  occopant  or  owner  is  liable, 
but  if  it  is  from  the  negligence  of  the  contractor  or  his  servants, 
then  he  should  alone  be  responsible.'*    But  the  court  also  held  that 

the  omission  to  coyer  the  opening  in  the  area  did  not  necessarily 
occur  as  an  incident  to  the  prosecution  of  the  work,*'  a  rule  to  which 
we  cannot  assent,  and  which  we  think  is  opposed  by  reason  and 
authority. 

It  was  urged  at  the  bar  that  this  Court  in  such  cases  follows  the 
decision  of  the  local  courts.  Where  rules  of  property  in  a  State 
are  fully  settled  by  a  series  of  adjudications,  this  Court  adopts  the 
decisions  of  the  State  Courts.  But  where  private  rights  are  to  be 
determined  by  the  application  of  common  law  rules  alone,  this 
Court,  although  entertaining  for  State  tribunals  the  highest  respect, 
does  not  feel  bound  by  their  decisions.  Testing  the  question  of 
the  correctness  of  the  charge  of  the  judge  of  the  Circuit  Court  to 
the  jury  by  the  rules  and  principles  we  have  discussed  and  estab* 
lished,  was  there  or  not  error  in  it  ? 

The  following  language  was  used  by  the  judge  in  his  charge,  and 
was  excepted  to  by  the  city.  If,  then,  the  contractors  were  in 
possession  and  control  of  the  premises  with  their  servants  and  agents, 
and  were,  in  their  employment,  independent  of  the  defendant  at  the 
time  of  the  accident,  and  the  defendant  was  not  concerned  personally 
in  the  negligence  which  caused  it,  it  follows,  from  what  has  been 
said,  that  he  conld  not  be  held  responsible  for  it.**  This  instruc- 
tion, in  a  case  where  the  facts  warranted,  might  have  been  properly 
given.  But  it  did  not  arise  out  of  the  facts  of  this  case ;  was  inap- 
plicable to  them ;  was  calculated  to  confuse  and  mislead  the  jury 
on  the  question  of  Robbins's  liability :  and  must  have  misled  them, 
and  should  not  have  been  given.  A  broad  rule  was  laid  down,  when 
the  very  case  itself  furnished  an  exception.  Robbins*s  duty  was 
absolute  to  see  that  the  area,  dug  under  his  direction  and  for  his 
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benefit,  should  be  safely  and  securely  guarded,  and  failing  to  do 
so,  his  liability  attached,  and  the  jury  should  have  been  told  so. 
The  city  also  excepted  to  so  much  of  the  said  charge  of  the  Court, 
as  leaves  the  question  of  joint  negligence  on  the  part  of  the  plain- 
tiff and  defendant  to  the  jury.  The  city  was  not  in  fault,  and  thia 
exception  was  properly  taken. 

The  judgment  below  is  reversed,  with  instructions  to 
award  a  venire  de  novo. 


Supreme  Court  of  Illinois. 

JAMES  B.  GORTON,  APPELLANT,  V9.  JOHN  M.'  BROWN,  APPELLEE. 

An  action  on  the  case  will  not  lie  for  improperly  causing  a  writ  of  injunction  to 

be  issued.    The  remedy  is  on  the  injunction  bond. 
The  case  of  Cox  vs.  Taylor' 9  Adminiatraiors^  10  B.  Monroe  17,  not  recognised  as 

authority. 

This  was  an  action  of  trespass  on  the  case.  The  declaration 
charges,  that  the  appellant,  on  the  80th  day  of  October,  1854,  falsely, 
maliciously,  and  without  any  reasonable  or  probable  cause  whatso- 
ever, filed  his  bill  of  complaint  on  the  chancery  side  of  the  Lake 
Circuit  Court,  and  at  the  same  time  falsely,  maliciously,  and  without 
any  reasonable  or  probable  cause  whatever,  caused  to  be  issued  cot 
of,  and  under  the  seal  of  said  court  upon  said  bill,  and  the  indorse- 
ment of  the  master  in  chancery  of  said  county  thereon,  a  writ  of 
injunction  against  and  to  the  said  appellee.  Brown,  whereby  he, 
the  said  Brown,  was  restrained  and  enjoined  frpm  selling,  or  in  any 
way  or  manner  disposing  of,  or  interfering  with  a  certain  lot  of 
lumber  which  was  in  said  injunction  alleged  to  be  owned  by  said 
Brown  and  Gorton  as  partners.  Also  enjoining  said  Brown  from 
collected  any  debts  due  on  account  of  any  of  said  lumber  which 
had  been  sold  on  credit ;  which  said  injunction  was,  on  or  about  the 
day  of  the  issue  thereof,  served  on  said  Brown. 

Declaration  also  charged,  that  at  and  before  time  of  filing  said 
bill,  said  Brown  was  engaged  in  the  lumber  trade.    That  he  had 
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a  cash  capital  of  $2000  in  his  said  business,  and  a  good  credit. 
That  the  quantity  of  lumber  which  he  was  so  enjoined  from  selling 
or  interfering  with,  amounted  to  100,000  feet  of  best  quality  of 
pine  lumber,  worth  then  in  the  market,  $35  per  thousand. 

That  after  the  issuing  and  service  of  said  injunction,  such  pro- 
ceedings were  had  in  said  chancery  suit,  in  said  court,  as  that  said 
injunction  was,  on  the  7th  day  of  August,  1866,  unconditionally 
dissolved  by  said  court ;  and  that  at  the  September  term  of  said 
court,  1857,  said  bill  was,  by  said  Gorton,  dismissed  at  his  own 
costs. 

That  said  Gorton,  at  the  time  of  filing  said  bill  and  obtaining 
said  injunction,  knew  that  he  was  not  a  copartner  or  joint  owner 
with  said  Brown  in  said  lumber.  That  by  reason  of  the  commence- 
ment of  said  suit,  and  procuring  and  service  of  said  injunction, 
and  the  retaining  of  said  injunction  from  the  time  of  the  service 
up  to  the  time  of  the  dissolution  thereof,  said  Brown  was  greatly 
injured,  and  wholly  ruined,  in  his  credit  and  reputation,  and  lost 
the  benefit  of  the  sale  of  his  said  lumber  during  the  time  the  said 
injunction  was  in  force ;  and  said  lumber,  while  the  sale  thereof 
was  so  enjoined,  became  greatly  damaged,  rotted,  and  spoiled,  so 
that  at  the  time  of  the  dissolution  of  said  writ,  the  same  could  not 
be  sold  in  the  market  for  so  much  per  thousand  feet  into  $10  or 
$15.  And  that  he,  said  Brown,  was  also  compelled  to  expend  large 
sums,  to  wit,  $500,  in  employing  counsel  to  defend  said  chancery 
suit,  and  obtain  the  dissolution  of  said  writ. 

To  this  declaration  Gorton  pleaded — 

1st.  The  general  issue. 

2d.  That  said  cause  of  action  did  not  accrue  within  two  years 
preceding  the  commencement  of  said  suit. 

Issue  was  joined  on  both  of  these  pleas.  And  the  cause  was 
tried  at  the  October  term,  1860,  of  the  Circuit  Court  of  Cook 
county,  before  Maniebrb,  Judge,  and  a  jury.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  below  for  two  thousand  dollars. 

On  the  part  of  Brown,  the  plaintiff  below,  the  court  gave  the 
jury,  among  others,  the  following  instructions  : 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
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wilfully  and  maliciously  commenced  said  chancery  suit,  and  caused 
said  writ  of  injunction  to  be  issued  and  served,  he  not  being  at  the 
time  the  copartner  of  the  plaintiff,  nor  having  reasonable  or  prob- 
able grounds  for  believing  that  he  was  jointly  interested  with  him 
in  the  lumber,  then  the  law  is  for  the  plaintiff ;  and  in  estimating 
the  plaintiff's  damages,  the  jury  are  not  confined  to  the  exact  amouDt 
in  dollars  and  cents  proven  by  the  plaintiff,  but  may  give  such 
damages  as  they  believe,  from  the  evidence,  in  view  of  all  the 
facts  and  circumstances  of  the  case,  the  plaintiff  has  sustained,  by 
reason  of  the  commencement  of  said  suit,  and  the  issuing  and  ser- 
vice of  said  writ  of  injunction. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
was  not,  at  the  time  that  he  commenced  said  chancery  suit,  and  the 
issuing  and  service  of  said  writ  of  injunction,  the  copartner  of 
said  plaintiff,  or  jointly  interested  with  him  as  alleged  in  his  bill, 
and  had  no  reason  or  probable  ground  for  believing  that  he  was, 
and  commenced  said  cause  maliciously,  then  the  plaintiff  is  enti- 
tled to  recover  such  damages  as  the  jury  believe  from  the  evidence 
he  has  sustained,  by  reason  of  the  issuing  of  said  writ,  and  the  ser- 
vice thereof,  and  commencement  of  said  chancery  suit ;  and  in  es- 
timating such  damages  the  jury  will  consider  the  condition,  as 
shown  by  the  evidence,  of  the  lumber  at  the  time  of  the  service  of 
said  writ,  as  well  as  its  condition  at  the  time  of  dissolution  of  said 
injunction,  and  allow  such  damages,  by  reason  of  the  injury  thereto, 
as  they  believe,  from  the  evidence,  was  sustained  by  the  plaintiff  by 
reason  thereof. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
engaged  in  the  lumber  business  in  Waukegan,  prior  to  and  after 
the  time  of  the  commencement  of  said  chancery  suit,  and  issuing 
and  service  of  said  writ  of  injunction,  and  had  prior  thereto  es- 
tablished a  business  and  business  credit  in  said  lumber  trade,  and 

^  that  the  defendant,  knowing  that  fact,  for  the  purpose  of  destroy- 
ing said  business  and  business  credit,  commenced  a  chancery  suit 
against  said  plaintiff,  charging  a  copartnership  to  exist  between  them, 
or  a  joint  interest  in  said  property,  and  caused  a  writ  of  injunction 
to  be  issued  and  served  on  said  plaintiff  and  his  property,  without 


GORTON  vs.  BROWN.  643 

probable  cause  for  believing  that  a  partnership  existed,  for  the  pur- 
pose aforesaid,  and  that  by  means  thereof  said  business  and  credit 
were  injured,  then  the  law  is  for  the  plaintiff;  and  the  jury,  esti- 
mating the  plaintiff's  damages,  are  not  confined  to  the  exact  amount 
in  dollars  and  cents  as  shown  by  the  evidence,  but  may  give  such 
damages  in  addition  thereto  as  they  believe,  from  a  just  view  of 
the  whole  case  as  detailed  in  evidence,  the  plaintiff  has  sustained. 

The  defendant  thereupon  requested  the  court  to  instruct  the 
jury,  among  other  things,  as  follows : 

6.  If  the  jury  believe,  from  the  evidence,  that  Gorton  in  good 
faith  supposed  himself  to  be  a  part  owner  of  the  lumber  mentioned 
in  the  injunction  described  in  plaintiff's  declaration  in  this  case, 
and  obtained  said  writ  of  injunction  for  the  purpose  of  protecting 
what  he  believed  to  be  his  equitable  rights,  then  he  had  probable 
cause  for  commencing  said  suit  and  obtaining  said  writ  of  injunc- 
tion, and  this  action  cannot  be  maintained. 

8.  If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
filing  the  bill  and  suing  out  the  writ  of  injunction  mentioned  in  the 
plaintiff^ s  declaration,  the  defendant  Gorton  believed  in  good  faith 
that  the  allegations  in  said  bill  were  true,  and  that  he  was  entitled 
to  the  relief  therein  sought,  then  he  had  probable  cause  for  his 
said  action,  and  this  suit  cannot  be  maintained. 

Which  said  instructions  the  court  refused  to  give  as  asked,  but 
modified  the  sixth  instruction,  by  inserting,  after  the  word  faith" 
in  second  line,  the  words  "and  without  wilful  ignorance,"  and  by 
striking  out  the  words  <<he  had  probable  cause,"  and  inserting  in 
their  place  the  words  "this  action,"  in  the  place  of  the  words  so 
stricken  out,  and  also  by  striking  out  the  words  "  and  this  action," 
after  the  word  injunction. 

And  modified  said  eighth  instruction,  by  inserting  after  the 
words  "good  faith,"  the  words  "and  without  wilful  ignorance," 
and  also  by  striking  out  the  words  "  he  had  probable  cause  for  his 
said  action,"  after  the  word  "  then,"  in  the  last  clause  of  said  in- 
struction. 

11.  If  the  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  bill  was  filed  and  injunction  obtained  and  served  in  said  plain- 
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tiff's  declaration  mentioned,  more  than  two  years  before  the  com- 
mencement of  this  suit,  then  this  suit  is  barred  by  the  Statute  of 
Limitations,  and  the  law  is  for  the  defendant. 

12.  If  the  jury  believe,  from  the  evidence,  that  the  writ  of  in- 
junction in  the  plaintiff's  declaration  mentioned,  was  dissolved  by 
the  court  more  than  two  years  before  the  commencement  of  this 
suit,  then  this  suit  is  barred  by  the  Statute  of  Limitations,  and  the 
plaintiff  cannot  recover. 

Which  said  last  two  instructions  the  court  refused  to  give. 

Motions  for  new  trial  and  in  arrest,  were  overruled,  on  condi- 
tion that  Brown  remit  five  hundred  dollars  from  verdict,  which 
having  been  done,  judgment  was  rendered  on  the  verdict. 

Blodgett  ^  Upttmy  for  appellant. 

W.  S,  SearieSy  for  nppellee. 

Breese,  J. — Preliminary  to  all  other  questions  presented  by 
this  record,  is  the  question,  can  this  action  be  maintained  ?  We 
have  searched  the  precedents  and  books  of  pleadings  from  the 
earliest  times  to  the  present,  and  find  but  one  case  where  it  has 
been  held,  that  an  action  can  be  maintained  for  maliciously  suing 
out  a  writ  of  injunction.  We  are  well  aware  that  elementary  wri- 
ters and  respectable  courts  have  held  that  an  action  on  the  case 
will  lie  for  an  abuse  of  the  process  of  the  courts,  where  special 
damages  are  alleged,  and  against  a  party  for  prosecuting  a  causeless 
action  prompted  by  malice,  by  which  the  defendant  has  sustained  some 
injury,  for  which  he  has  no  other  recourse  or  remedy.  Such  ac- 
tions, however,  for  the  most  part,  are  actions  wherein  arresta  have 
been  made  and  bail  demanded,  or  the  party  put  to  some  other  ex- 
pense and  inconvenience,  which  cannot  be  compensated  in  any  other 
mode  than  by  an  action.  Such  actions,  except  where  a  malicious  ar- 
rest is  charged,  are  not  favored  by  the  courts,  and  ought  not  to  be, 
for,  in  a  litigious  community,  every  successful  defendant  would  bring 
his  action  for  a  malicious  prosecution,  and  the  dockets  of  the  courts 
would  be  crowded  with  such  suits.    Even  for  instituting  a  criminal 
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prosecution,  and  failing  in  it,  courts  regard  a  subequent  action  for 
malicious  prosecution  with  disfayor,  for  the  reason  that  they  have 
a  tendency  to  discourage  just  prosecutions  for  crime.  There  is 
little  doubt  that  very  many  aggravated  cases  of  crime  have  not 
been  prosecuted,  from  the  dread,  in  the  event  of  an  acq.uittal,  of  this 
action  to  follow,  and  damages  recovered,  ruinous  to  the  prosecutor. 
But  the  action  will  lie,  for  it  is  reasonable,  that  when  an  injury  is  done 
to  a  person,  either  in  reputation,  property,  credit,  or  in  his  profession 
or  trade,  he  ought  to  have  an  action  of  some  kind  to  repair  himself. 
Most  of  the  cases  we  have  examined  are  cases  for  falsely,  mali- 
ciously, and  without  probable  cause,  suing  out  process,  regular  and 
legal  in  form,  to  arrest  and  imprison  another.  Such  arrest  is  tor- 
tious and  unlawful,  and  the  party  causing  it  ought  to  be  answerable 
in  damages  for  the  wrong  done,  but  even  in  such  case,  some  damage 
must  be  alleged  and  proved. 

As  we  have  said,  we  have  found  but  one  case  where  the  action 
was  held  to  be  maintainable  for  suing  out  an  injunction  in  chancery, 
and  that  was  a  case  decided  by  the  Supreme  Court  of  Kentucky. 
It  is  the  case  of  Cox  vs.  Taylor' %  AdminiatratorSy  and  reported  in 
10  B.  Monroe  17. 

The  declaration  in  that  case  was  adjudged  insufficient,  because 
it  did  not  allege  that  the  injunction  or  restraining  order,  whereby 
the  plaintiff  was  prevented  from  the  proper  use  and  enjoyment 
of  his  land,  was  obtained  or  caused  to  be  issued  or  continued  with- 
out any  probable  cause  therefor.  Had  this  allegation  been  in  the 
declaration,  as  it  is  in  the  one  before  us,  it  would  have  been  sufficient. 
It  was  argued  by  the  defendant,  that  the  remedy,  by  an  action  on 
the  case,  was  merged  in  that  on  the  bond  which  is  given  on  ob- 
taining an  injunction.  In  reply  to  this,  the  court  said,  that  al- 
though a  bond  was  given,  on  obtaining  the  injunction,  that  an  action 
upon  it,  and  on  the  case,  are  not  coextensive  or  commensurate, 
either  as  to  the  nature  of  the  wrong,  or  as  to  the  extent  or  criterion 
of  damages  recoverable,  and.  therefore  therawas  no  ground  for  this 
argument,  and  the  court  likened  it  to  a  case  of  official  bonds  by 
sheriffs  or  others,  both  remedies  would  exbt,  and  thought  the  same 
should  be  the  case  with  regard  to  injuries  occasioned  by  injunctions 
Yot.  XL— So 
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for  which  the  party  might  h&ye  an  action  on  the  case,  if  no  bond 
were  required. 

This  is  the  only  case  we  have  been  able  to  find  going  near  to 
sustaining  this  action.  It  is  a  solitary  case — ^it  stands  alone,  and 
that  fact  is  some  evidence  that  it  is  out  of  the  track  of  veil- 
received  judicial  decisions.  On  the  principle  that  this  action  is 
not  to  be  encouraged,  it  seems  surprising  such  a  decision  should 
have  been  made,  especially  where  the  injured  party  had  a  more 
efficient  remedy,  and  in  pursuing  which,  he  would  not  be  required 
to  show  a  want  of  probable  cause. 

We  hold  the  remedy  on  the  bond  given  on  obtaining  the  i]ljuD^ 
tion,  is  all  the  remedy  to  which  the  injured  party  can  resort.  It 
is  designed  by  the  statute,  to  cover  all  damages  the  party  enjoined 
can  possibly  sustain,  and  it  is  in  the  power  of  the  judge  or  officer 
granting  the  writ  to  require  a  bond  in  a  penalty  sufficient  to  corer 
all  conceivable  damages.    This  bond  is  a  high  security  which  tlie 
law  requires  the  complainant  in  a  bill  for  an  injunction  to  execute, 
to  indemnify  the  defendant,  in  case  the  injunction  shall  be  dis- 
solved.  It  is  a  familiar  principle,  when  a  party  has  taken  a  higher 
security,  his  suit  must  be  brought  on  that  security.    Taus$aint  ts. 
Martinnant,  2  T.  R.  104 ;  Outler  vs.  Fowell,  6  Id.  824.  The 
bond  becomes,  when  forfeited,  the  cause  of  action,  and  is  intended 
by  the  law,  to  measure  the  damages  of  every  kind  which  the  party 
may  sustain  by  wrongfully  suing  out  the  injunction  in  case  it  is 
dissolved.    It  is  not  at  all  like  the  official  bonds  of  sheriffs.  They 
are  made  payable  to  the  people  of  the  State,  not  to  any  particular 
person,  and  consequently,  do  not  merge  a  remedy  one  may  have 
outside  of  the  bond,  and  besides,  it  is  the  policy  of  the  law  to  mul- 
tiply the  remedies  against  public  officers.    Not  so  with  the  injonc- 
tion-bond,  that  is  made  payable  to  the  defendant.    He  is  the  only 
person  interested  in  it.    It  is  his  security.    It  is  all  t^e  law  gives 
him  as  his  security,  and  he  is  bound  to  sue  on  the  bond.    Were  no 
bond  given  or  required,  then  the  action  might  lie.    This  action  on 
the  case,  under  the  ciroumstanoes  shown,  cannot  and  ought  not  to 
be  maintained.    It  is  against  public  policy.    For  these  reasons, 
the  judgment  is  reversed. 

Judgment  reversed. 
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For  the  foregoing  ease  we  ftre  indebted 
to  the  courtesy  of  Hon.  E.  Peck,  the  re- 
porter. We  regard  the  question  involved 
as  one  of  considerable  practical  import- 
ance. 

I.  It  has  been  regarded  as  long  set- 
tled in  the  English  courts  of  equity,  that 
the  suffering  party,  by  reason  of  the 
operation  of  an  iig unction  out  of  chan- 
cery, had  no  redress  by  means  of  an 
ordinary  action  upon  the  case.  His 
only  legitimate  redress  was  upon  the 
bond,  or  what  is  the  English  practice, 
a  deposit  of  money  by  way  of  iodemni- 
ficatioQ,  if  any  was  required  by  the 
judge  issuing  the  injunction.  The  Eng- 
lish courts  of  equity  do  not  allow  costs 
to  the  party  against  whom  an  injunction 
had  improvidently  issued,  upon  its  dis- 
solution, where  the  party  obtaining  the 
injunction  had  fully  stated  his  case,  so 
that  the  error  in  granting  the  injunction 
might  fairly  be  said  to  be  that  of  the 
court  and  not  the  fault  of  the  party.  But 
where  the  applicant  for  an  injunction 
fails  to  maintain  the  facts  upon  which 
U  is  granted,  he  becomes  liable  to  costs, 
and  these  may  be  awarded,  as  between 
attorney  and  client,     lllingworth  V8. 
Manchester  and  Leeds  Railway  Co.,  2 
Railw.  Cas.  187.   The  Lord  Chancellor, 
CoTTENHAM,  Said,  "  Is  the  evil  which 
has  arisen  from  the  injunction  having 
been  made,  and  the  expense  of  having 
It  discharged,  to  be  attributed  to  the 
error  of  the  court,  or  to  the  false  repre- 
sentation of  the  case  by  the  plaintiffs  7 
Certainly  the  latter.    The  costs  were 
therefore  properly  given  to  the  defend- 
ants."   And  if  the  party  obtain  an  in- 
junction upon  one  state  of  facts,  he 
cannot,  upon  failing  to  prove  that,  fall 
back  upon  another  which  is  proved,  and 
which,  if  it  had  been  alleged,  might 
have  equally  entitled  him  to  the  injunc- 
tion.   But  in  such  cases  costs  are  some- 
times denied.    Greenhalgh  vt.  Manch. 
and  R.  Bailw.,  1  Railw.  Cas.  68  ;  Attor- 


ney-General V9.  Mayor  of  Liverpool,  1 
Myl.  &  Cr.  171-210.  And  it  was  re- 
cently held  in  an  important  case,  where 
the  question  was  elaborately  examined, 
that  the  party  obtaining  an  injunction, 
and  giving  bonds  in  such  sum  as  the 
court  ordered  to  indemnify  the  other 
party  against  consequential  damages,  in 
the  event  of  the  suit  failing,  could  not 
be  amerced  in  damages  beyond  the 
amount  of  the  penalty  of  the  bond. 
Sturges  vt.  Knapp,  33  Vt.  Rep.  486. 

It  was  here  held,  that  if  the  court,  in 
granting  the  injunction,  specially  order 
that  the  party  praying  for  it,  shall  re- 
spond in  damages  to  the  party  against 
whom  it  is  granted,  to  the  full  extent 
sustained  by  him,  then  it  is  competent 
for  the  Court  of  Chancery  to  estimate 
the  same,  by  reference  to  a  master,  or 
in  any  other  proper  mode,  and  the  same 
may  be  recovered  by  the  party  to  whom 
they  are  awarded,  by  an  action  at  law. 
In  Garcie  vs.  Sheldon,  8  Barbour  232, 
the  court  held  a  different  view  upon  this 
jpoint,  maintaining  that  the  party  sus- 
taining damages  had  no  remedy  to  reco- 
ver the  same  unless  upon  a  bond  ordered 
by  the  court  for  his  indemnity.  See 
also  Hall  vs.  Fisher,  20  Barbour  441. 

It  seems  to  be  agreed  on  all  hands 
that  where  there  is  no  order  for  the  pay- 
ment of  damages,  and  no  bond  required, 
there  can  be  no  recovery  in  any  form. 
Lexington  and  Ohio  Railroad  Co.  vs. 
Applegate,  8  Dana  R.  289.  This  subject 
is  discussed  by  the  United  States  Su- 
preme Court  in  Bein  vs.  Heath,  12  How- 
ard U.  S.  Rep.  168. 

IT.  But  upon  principle  we  do  not  per- 
ceive why  any  of  the  oases  to  which  we 
have  referred  deny  redress,  where  an 
injunction  is  obtained  upon  a  state  of 
facts  known  by  the  party  obtaining  it  to 
be  false  in  material  particulars,  and 
where  there  was  no  probable  cause  for 
the  proceeding,  and  this  well  under- 
stood by  the  party  moving  it,  and  where 
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the  ship  gets  a  berth  by  rotation,  and  the  wines  can  be  discharged 
into  the  bonded  warehouses.  I  am  therefore  of  opinion  that  the 
defendant  has  not  broken  the  implied  covenant  arising  from  the 
terms  of  the  charter-party  to  unload  the  ship  in  the  usual  and  cus- 
tomary time  for  that  purpose,  at  her  port  of  discharge.  At  a  later 
period  of  the  same  year,  the  case  of  Burmester  vs.  Hodgson  (supra) 
came  on  to  be  tried  before  Sir  James  Mansfield,  Chief  Justice 
of  the  Common  Pleas.  The  defendant  was  the  consignee  of  a  cargo 
of  brandy  brought  to  London  in  a  ship  of  which  the  plaintiff  was 
master,  but  as  the  London  docks  were  extremely  crowded,  sixty- 
three  days  elapsed  before  she  could  be  unloaded.  The  action  was 
for  compensation  in  the  nature  of  demurrage  from  the  time  when 
she  might  have  been  unloaded  till  she  was  completely  discharged. 
There  appears  not  to  have  been  any  express  contract  as  to  the  time 
of  unloading.  The  Chief  Justice  was  of  opinion  that  the  case 
could  not  be  distinguished  from  the  case  of  Rodgers  vs.  Forrester. 
Here,  he  said,  the  law  could  only  raise  an  implied  promise  to  do 
what  was  there  stipulated  for  by  express  covenant,  viz.,  to  discharge 
the  ship  in  the  usual  and  customary  time  for  unloading  such  a 
cargo.  That  has  been  rightly  held  to  be  the  time  within  which  a 
vessel  can  be  unloaded  in  her  turn  into  the  bonded  warehouse. 

I  am  of  opinion  that  the  present  case  falls  within  the  reason  of  the 
two  nisi  prius  cases  last  mentioned,  and  that  the  doctrine  which 
they  establish  is  reasonable  and  just  in  itself.  If  it  be  conceded 
that  the  defendant  had  a  right  to  require  that  the  coals  should  be 
delivered  upon  his  own  dock,  he  was  guilty  of  no  fault  or  breach 
of  contract  in  delaying  the  plaintiff's  vessel  until  she  could  come 
up  to  the  dock  by  taking  her  turn  among  the  other  vessels  which 
were  also  waiting  to  be  discharged,  unless  he  was  guilty  of  some 
fault  in  suffering  such  an  accumulation  of  craft  laden  with  coal  for 
himself,  for  the  same  wharf,  at  the  same  time.  The  evidence  which 
the  defendant  offered  respecting  the  storm  on  the  lake  was  adapted 
to  that  point,  and  I  think  it  should  have  been  received.  It  cer- 
tainly sometimes  happens  that  a  crowd  of  vessels  arrive  at  a  marine 
or  lake  port  very  near  each  other,  owing  to  their  having  been  held 
back  by  a  storm  or  by  adverse  winds.    Whether,  if  that  was  the 
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case  in  this  instance,  the  defendant  should  be  considered  in  fauH, 
in  not  providing  means  for  unloading  a  greater  number  of  vessels 
at  one  time,  or  whether,  under  the  actual  circumstances,  he  ought 
to  have  engaged  another  wharf  to  receive  the  coal,  were  questions 
for  the  jury  to  determine.  But  it  was  a  material  feature  of  the  case 
for  the  defendant  to  show,  if  he  could,  that  it  was  not  owing  to  any 
mismanagement  of  his  or  of  his  agents  or  correspondents,  that  so 
many  vessels  were^at  the  port  laden  with  his  property,  and  ready 
to  be  discharged  at  the  same  time.  That,  it  seems  to  me,  he 
oflfered  to  do,  but  the  evidence  was  ruled  out.  We  think  the  judg- 
ment should  be  reversed,  on  account  of  this  error,  and  that  a  new 
trial  should  be  awarded.  We  not  perceive  any  error  in  the  denial 
of  the  motion  for  a  nonsuit,  because,  in  our  view  of  the  law,  there 
were  still  questions  for  the  jury  to  pass  upon,  namely,  those  which 
have  just  been  mentioned. 


Supreme  Court  of  New  Jersey, 

RANDALL  k  MORELL  V8.  ROGHB  A  CRBEDE.^ 

1.  The  vessel  lien  law  of  this  State  applies  as  well  to  foreign  as  to  domestic 
▼essels. 

2.  A  lien  for  supplies  furnished  to  a  foreign  vessel,  on  the  credit  of  the  owner  or 
the  master,  does  not  create  a  maritime  lien  on  the  vessel,  within  the  jurisdiction 
of  the  United  States  Courts  of  Admiralty,  and  may  be  enforced  in  the  Courts 
of  this  State. 

This  was  a  demurrer  to  certain  pleas,  the  particulars  of  which 
sufficiently  appear  in  the  opinion  delivered. 

/.  W,  Scudder,  for  plaintiffs. 

Crtlchristj  for  the  defendants. 

The  opinion  of  the  Court  was  delivered  by 

Elmer,  J. — The  action  in  this  case  is  upon  a  bond  given  under 

1  We  are  indebted  for  this  case  to  the  courtesy  of  A.  Dutcher,  Esq.,  Reporter. 
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the  12th  section  of  the  Act  entitled  An  Act  for  the  collection 
of  demands  against  ships,  steamboats,  and  other  yessels:"  Nix. 
Dig.  (8d  ed.),  629. 

The  pleas  demurred  to,  aver  in  substance,  that  the  vessel  in 
question,  called  the  «  Pope  Catlin,*'  was  a  foreign  vessel  enrolled 
in  the  State  of  New  York,  and  owned  by  Roche,  one  of  the 
defendants,  the  master  of  said  vessel,  and  another  person,  both 
of  whom  resided  in  New  York  and  not  in  New  Jersey.  It  wm 
insisted  by  the  counsel  for  the  defendants  that  t^e  Act  above  re- 
ferred to  does  not  apply  to  such  vessels ;  and  if  it  does,  that  80 
far  as  it  purports  to  give  a  lien  for  supplies  furnished  to  a  vessel 
engaged  in  commerce  and  navigation  between  dLBferent  States,  it 
is  in  conflict  with  the  constitution  and  laws  of  the  United  States, 
which  give  exclusive  jurisdiction  of  admiralty  and  maritime  causes 
to  the  Courts  of  the  United  States. 

The  terms  of  the  act  certainly  include  all  descriptions  of  ves- 
sels, and  however  impolitic  such  lien  laws  may  be  justly  regarded, 
they  are  at  present  evidently  much  in  favor  with  those  who  control 
our  State  legislation,  and  whether  wise  or  unwise,  must  be  enforced 
according  to  their  true  intention  by  our  Courts.  The  act  is  copied 
from  the  New  York  law,  where  it  has  always  been  regarded  as 
applying  to  foreign  vessels.  Indeed,  for  many  years  only  such 
vessels  were  affected  by  it :  17  Johns.  R.  54 ;  1  Wend.  557 ;  5 
Hill  34 ;  3  Selden  508.  Similar  laws  exist  in  many  of  the  East- 
ern and  Western  States. 

In  regard  to  the  conflict  of  jurisdiction,  none  of  the  pleas  show 
that  the  lien  sought  to  be  enforced  was  within  the  jurisdiction  of 
the  admiralty.  The  debt  was  contracted  by  Roche,  the  master  of 
the  vessel,  and  the  pleas  show  that  he  was  also  one  of  the  owners. 
By  the  maritime  law  of  this  country,  where  a  master  obtains  sup- 
plies in  a  foreign  port  (and  a  port  in  a  different  State  from  that  in 
which  the  vessel  is  owned,  is,  for  this  purpose,  held  to  be  a  foreign 
port),  which  are  necessary  to  enable  the  vessel  to  proceed,  it  is 
presumed  that  he  makes  the  contract  on  the  credit  of  the  vessel, 
and  there  is  a  lien  which  will  be  enforced  by  the  Admiralty 
Courts ;  but  if  the  supplies  were  obtained  by  an  owner  or  part 
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owner,  or  if  the  master  obtains  them  on  his  own  credit,  they  are 
not  liens:  The  Virgin^  8  Peters  638;  Thamoi  vs.  Osborn,  19 
How.  22. 

It  will  not  be  necessary  in  this  case  to  decide  whether  a  proper 
maritime  lien  can  be  enforced  in  any  other  mode  than  by  a  pro- 
ceeding in  admiralty,  and  in  view  of  the  difficuhies  which  beset 
the  whole  subject,  and  the  diversity  of  opinion  which  has  hitherto 
prevailed  among  the  judges  of  the  Supreme  Court  of  the  United 
States,  it  is  best  to  express  no  opinion.  See  Jackson  vs.  Steam- 
boat Magnolia,  20  How.  393,  and  Taylor  vs.  Oaryl,  20  How,  583. 
But  if  it  be  admitted  that  the  State  Courts  have  no  jurisdiction  in 
such  a  case,  to  divest  the  State  Courts  it  must  be  clearly  shown 
that  the  lien  in  question  was  of  that  description.  The  facts  stated 
raise  no  such  presumption,  nor  is  it  averred  in  terms  that  the  lien 
was  one  that  came  within  the  jurisdiction  of  the  admiralty. 

Judge  Story,  in  the  case  of  the  Bark  Ohusan,  2  Story  Rep. 
401,  has  made  some  observations,  which  would  seem  to  imply  that 
he  considered  the  New  York  statute  would  be  unconstitutional,  if 
applied  to  a  foreign  vessel.  Judge  Nelson,  however,  in  the  case 
of  The  Olobe,  2  Blatch.  C.  C.  R.  430,  takes  a  different  view  of  it, 
and  treats  it  as  creating  a  good  lien.  He  notices  Story's  remark, 
and  says,  «  But  this  remark  was  made  in  answer  to  the  argument 
that  the  statute  controlled  the  jurisdiction  of  the  admiralty,  and 
in  that  view  the  statute  would  have  been  unconstitutional.'* 

Chief  Justice  Watkins,  in  the  case  of  Merrick  vs.  Avery,  14 
Ark.  378,  gives  an  able  opinion  on  the  lien  law  of  Arkansas,  and 
remarks  correctly,  I  think,  that  the  beneficial  operation  of  that 
law  was  to  extend  the  privilege  of  the  maritime  lien  upon  sea- 
going vessels,  for  their  building  or  equipment  in  domestic  ports, 
just  as  that  Hen  existed  in  Europe  and  would  have  prevailed  in 
England,  and  so  descended  to  this  country,  but  for  the  jealousy 
of  the  common  law. 

It  was  urged  by  counsel,  that  the  provision  in  the  Constitution 
of  the  United  States,  giving  to  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States,  would 
exclude  this  lien  from  State  cognisance.    Much  of  the  difficulty 
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on  the  subject  probably  has  arisen  from  confounding  this  clause 
with  that  giving  jurisdiction  to  the  Federal  Courts  in  admiralty. 
If  the  legislative  power  given  to  Congress  to  regulate  commerce 
had  been  held  to  be  exclusive,  as  is  perhaps  the  better  opinion,  it 
would  have  covered  the  whole  case,  and  no  State  Legislature  conld 
create  a  new  maritime  lien,  or  in  any  way  interfere  with  foreign 
commerce  or  commerce  between  the  States.  Such,  however,  is  not 
the  doctrine  of  the  Supreme  Court.  That  Court  holds  the  power 
over  commerce  to  be,  so  far  as  it  is  exercised,  paramount  to  State 
legislation  ;  but  the  power  of  the  State  remains  in  other  cases  un- 
touched, so  that  what  Congress  has  not  regulated  each  State  mnj 
regulate  for  itself,  within  its  own  territory.  As  the  constitution 
is  now  construed,  Congress  may  declare  What  debts  shall  be  liens 
on  foreign  vessels,  and  that  no  others  shall  be,  and  thus  render 
maritime  liens  uniform  throughout  the  Union  ;  and  it  will  probably 
not  be  long  before  it  will  be  found  indispensable  to  do  this.  Large 
foreign  ships  are  now  liable  to  be  seized  by  attachments  and  other 
State  process  in  such  manner  as  may  seriously  embarrass  com- 
merce. But,  until  this  is  done,  the  State  may  create  new  liens  on 
vessels  and  enforce  them. 

What  are  properly  admiralty  and  maritime  causes,  it  has  been 
found  very  difficult  to  define,  and  cannot  be  said  yet  to  be  defi- 
nitely settled.  In  its  nature,  however,  the  admiralty  jurisdiction 
is  exclusive.  But  it  is  jurisdiction  over  admiralty  causes,  and  not 
jurisdiction  over  all  causes  affecting  foreign  vessels,  or  over  all  liens 
on  such.  At  one  time  the  Admiralty  Courts  enforced  liens  excln- 
sively  of  State  creation,  a  practice  now  abandoned  as  untenable : 
Allen  vs.  Newherry,  20  How.  245;  Maguire  vs.  Card,  21  Id.  248. 
If  a  cause  does  not  belong  to  the  Admiralty  Courts,  they  can- 
not interfere.  When  it  does,  the  States  cannot  abridge  or  in  any 
way  control  it.  In  all  cases  the  common  law  remedies  remain,  and 
may  be  resorted  to  in  the  State  Courts.  What  is  a  common  lav 
remedy,  and  how  far  the  State  laws  may  change  the  course  of  pro- 
ceeding, are  difficult  questions  I  shall  not  now  examine.  A  debt 
constituting  a  maritime  lien  may  be  collected  by  a  common  law 
remedy,  but  admiralty  proceedings  cannot  be  instituted  in  State 
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Courts.  Any  cause  of  action  which  does  not  constitute  an  admi- 
ralty cause,  within  the  decisions  of  the  Supreme  Court  of  the 
United  States,  is  not  affected  by  the  Constitution  of  the  United 
States.  The  State  legislation  may  provide  new  liens  and  new 
remedies  for  such  causes  in  all  cases  of  yessels  or  parties  coming 
within  its  territory  and  thereby  becoming  subject  to  its  laws.  It 
is  simply  a  contradiction  in  terms  to  say  that  a  cause  which  is  not 
an  admiralty  or  maritime  cause  belongs  exclusively  to  a  jurisdiction 
which  is  confined  to  such  causes  and  can  embrace  no  others. 

I  am  of  opinion  that  demurrers  are  well  taken,  and  that  the 
pleas  are  bad. 

The  Chief  Justice  and  Haines,  J.,  concurred.  Vandyke,  J., 
dissented. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OP  MASSACHUSETTS.* 

Note — P/occ  of  Contract — Statute  of  Limitations, — A  note,  dated  in 
this  Commonwealth,  and  first  delivered  in  this  Commonwealth  to  the  payee, 
who  resided  here,  is  to  be  deemed  a  contract  made  here,  and  to  be  con- 
struod  according  to  the  laws  of  this  Commonwealth,  although  actually 
^igned  in  another  State :  Lawrence  vs.  Bassett, 

A  note  is  not  barred  by  the  Statute  of  Limitations,  although  overdue 
for  more  than  six  years,  if  it  was  given  by  a  person  who  was  once  an 
inhabitant  of  this  Commonwealth,  but  has  lived  out  of  the  Commonwealth 
ever  since  the  cause  of  action  accrued  :  Id. 

Note — Usury, — If  the  maker  of  a  note  which  is  payable  to  his  own 
order  indorses  it  and  employs  an  agent  who  sells  it  for  him  for  less  than 
its  face,  the  transaction  is  usurioiis,  although  the  purchaser  supposes  that 
he  is  merely  purchasing  the  note  in  the  market,  and  does  not  know  that 
the  seller  is  acting  only  as  an  agent :  Sylvester  vs.  Swan, 


1  From  Charles  Allen,  Esq.,  Reporter ;  to  appear  in  volume  6  of  his  Reports. 
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Note — Common  Carrier, — A  common  carrier  who,  by  a  written  ag^e^ 
ment  with  the  owner  of  notes,  has  undertaken  to  procure  their  renewal  or 
to  return  them,  cannot  excuse  himself  for  the  non-performance  of  his 
undertaking  by  proving  that  an  indorser,  to  whom  he  had  delivered  them 
for  examination  and  comparison  prior  to  the  renewal,  was  summoned  a< 
trustee  of  a  subsequent  iudorser,  and  thereupon  refused  to  give  them  up 
or  renew  them  :  Wareham  Bank  vs.  Burt. 

Assault  and  Battery — Mitigation  of  Damages. — In  an  action  to  recover 
damages  for  an  assault  and  battery^  committed  by  the  son  of  the  owner 
of  a  house,  upon  one  who  had  wrongfully  intruded  into  the  same,  bnt,  in 
compliance  with  orders  given  to  him,  had  left  the  house  and  was  goins 
away,  evidence  is  incompetent  to  prove,  in  mitigation  of  damages,  that  the 
plaintiff  was  of  bad  repute  in  the  community,  and  was  accompanied  by  hi;? 
paramour,  who  was  also  of  bad  repute  in  the  community ;  although  the 
plaintiff's  counsel,  in  opening  his  case,  and  throughout  the  trial,  has  claimed 
damages  on  the  ground  that  the  assault  and  battery  were  an  indignity, 
calculated  to  injure  the  plaintiff's  standing  and  reputation  in  the  commu- 
nity :  Bruce  vs.  Priest 

Judge  of  Probate — Authority  to  revoke  Decree. — A  judge  of  probate 
has  no  authority  to  revoke  a  decree  passed  by  himself,  making  an  allow- 
ance to  a  widow  out  of  her  husband's  estate,  and  to  pass  a  new  decree 
allowing  to  her  a  less  sum :  Pettee  vs.  Wilmarth. 

Insolvent  Debtor — Execution — Title  of  Assignee. — A  levy  of  an  execu- 
tion by  a  judgment-creditor  upon  the  real  estate  of  an  insolvent  debtor, 
made  after  the  first  publication  of  notice  of  the  issuing  of  the  warrant,  is 
not  valid  against  the  title  of  the  assignee,  although  the  assignee  has  not 
recorded  the  assignment  in  the  county  where  the  land  lies,  and  althongh 
the  creditor  has  no  actual  notice  of  the  insolvency :  Hall  vs.  Whiston, 

If  a  judgment-creditor  of  an  insolvent  debtor  has  levied  his  execntioo 
upon  the  debtor's  reversion  of  real  estate,  after  the  first  publication  of 
notice  of  the  issuing  of  the  warrant,  the  assignee  in  insolvency  may  main- 
tain a  bill  in  equity  to  set  aside  the  levy :  Id, 

Insolvent  Debtor — Homestead  Exemption. — Those  creditors  of  an  insol- 
vent debtor,  whose  claims  accrued  before  the  passage  of  the  statutes' 
creating  a  right  of  homestead,  are  entitled  to  have  the  whole  amount  which 
has  been  realized  by  the  assignee  from  the  sale  of  the  right  of  homestead, 
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applied  towards  ihe  payment  of  their  claimS)  in  priority  to  the  general 
creditors,  anc(  to  take  a  dividend  with  the  other  creditors  for  the  balance 
of  their  claims,  if  any.  And  the  amount  realized  from  the  sale  of  the 
reversionary  interest  in  the  land,  after  the  expiration  of  the  right  of  home- 
stead, is  to  be  distributed  among  the  general  creditors  :  White  vs.  Rue, 

Town — Action  against  on  Contract — Acceptance  of  Road — Countt/  Com-. 
missi(mers. — In  an  action  against  a  town  to  recover  for  work  done  under  a 
contract  in  building  a  road,  the  plaintiflf  under  a  general  count  may  recover 
the  value  of  the  work,  provided  it  was  done  in  good  faith  and  is  beneficial 
to  the  defendants,  although  the  contract  has  not  been  fully  performed : 
Reed  vs.  Inhabitants  of  Scituate. 

If,  in  such  action,  the  plaintiff  seeks  to  recover  the  contract  price,  on 
the  ground  that  the  road  has  been  acce.pted  by  the  town,  it  is  erroneous 
to  rule  that,  if  the  road  was  ordinarily  used  for  travel  by  the  public  befi>re 
the  time  limited  for  its  completion,  with  the  knowledge  and  consent  of  the 
selectmen  or  highway  surveyors,  it  is  competent  for  the  jury  to  infer  from 
this  fact  that  the  town  had  adopted  and  accepted  it.  Highway  surveyors 
have  no  authority  so  to  accept  a  road  :  Id, 

County  commissioners  can  only  accept  a  road  which  they  have  ordered 
to  be  built  by  a  town,  when  acting  together,  and  by  a  majority  vote  :  /(/. 

If  county  commissioners,  in  their  specifications  of  the  manner  of  con- 
structing a  road,  have  provided  that  "  the  gravel  on  the  whole  distance, 
or  any  part  thereof,  must  be  on  a  regular  inclined  plane  of  not  more  than 
twelve  inches  in  twenty  feet,"  and  that  the  whole  road  be  made  hard, 
durable,  safe,  and  convenient,"  the  former  stipulation  is  not  qualified  by 
the  latter ;  and  it  is  not  a  sufficient  compliance  with  the  specifications,  to 
build  a  road  which  is  ^afe  and  convenient,  if  it  is  of  higher  grade  than 
that  specified :  Id. 

SUPREME  COURT  OP  NEW  YORK.* 

Wild  Animals — Liability  of  Owners. — The  liability  of  the  owner  or 
keeper  of  an  animal  of  any  description  for  an  injury  committed  by  such  ani- 
mal, is  founded  upon  negligence,  actual  or  presumed :  Scribner  vs.  Kviiey. 

It  is  not  in  itself  unlawful  for  a  person  to  keep  wild  beasts,  though 
they  may  be  such  as  are  of  a  nature  fierce,  dangerous,  and  irreclaimable ; 

^  From  the  Hon.  O.  L.  Barbour,  Reporter;  to  appear  in  the  38th  volume  of  his 
Reports. 
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bat  the  propensity  of  such  animals  to  do  dangerous  mischief  being  inhe- 
rent and  well  known,  the  owner  or  keeper  is  required  to  exercise  such  a 
degree  of  care  in  regard  to  them  as  will  absolutely  prevent  the  occurreDcc 
of  an  injury  to  others,  through  such  vicious  acts  of  the  animal  as  he  is 
naturally  inclined  to  commit :  Id. 

Where  an  injury  happened  to  the  plaintiff,  in  consequence  of  his  horse 
taking  fright  at  an  elephant  passing  dlong  the  highway  in  the  charge  of  a 
keeper,  prior  to  the  passage  of  the  Act  of  April  2d,  1862,  regulating  the 
use  of  public  highways :  77cW,  that  to  render  the  owners  of  the  animal 
liable,  it  would  be  necessary  to  show,  not  only  that  such  is  the  effect  of  the 
appearance  of  an  elephant  upon  horses  in  general,  but  also  that  the  owncra 
knew  or  had  notice  of  it :  Id. 

Sheinff — Liahility  for  neglect  of  Duty — AssignahUity  of  Claim — hud- 
rency  of  Debtor, — Taking  the  body  of  a  debtor  in  execution  is  the  highest 
form  of  satisfaction  of  a  judgment.  Hence,  the  neglect  of  a  sheriff  to 
arrest  the  debtor,  upon  an  execution  issued  against  his  person,  is  a  wrong 
to  the  property,  rights,  or  interests  of  the  judgment-creditor,  which  would 
survive  to  his  executors  or  administrators,  and  is  therefore  assignable: 
Divinney  vs.  Fay^  late  Sheriff. 

A  wrongdoer  is  liable  to  the  executor  or  administrator  of  the  person 
injured,  in  an  action  for  a  neglect  of  duty,  whether  the  wrongdoer  vas 
benefited  by  the  wrong  or  otherwise :  Id. 

In  an  action  on  the  case  against  a  sheriff,  for  neglecting  to  take  the 
body  of  a  defendant  in  execution,  the  sheriff  should  be  allowed,  by  way 
of  mitigating  damages,  to  prove  the  pecuniary  circumstances  and  con- 
dition of  the  defendant  in  the  execution :  Id,  ^ 

Husband  and  Wife. — A  married  woman  living  with  her  husband,  and 
having  no  separate  estate,  cannot  in  the  absence  of  her  husband,  and  with- 
out his  knowledge  or  consent,  enter  into  an  agreement  in  writing  for  the 
purchase  of  real  estate  on  credit :  Ro^e  vs.  Bell  Wife. 

Such  an  agreement  being  a  mere  nullity,  the  possession  of  the  premises 
is,  in  law,  the  possession  of  the  husband,  and  in  no  respect  that  of  the 
wife.  She  is,  therefore,  improperly  joined  with  her  husband  in  an  action 
by  the  vendor  to  recover  the  possession  of  the  premises  for  a  default  in 
the  payment  of  the  purchase-money :  Id. 

Public  Officers — Proof  of  their  Appointment — Decision  of  an  inferior 
Tribunal  as  to  jurisdictional  Facts — Election  of  Trustees  of  School  Dis- 
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tricU — Tax-  Warrar^s, — Proof  that  an  indWidoal  k  represented  to  be,  and 
haa  acted,  notoriooslj,  bs  a  public  officer,  is  primd  facte  evidence  of  hia 
official  character,  without  producing  hia  appointment :  Colton  yb.  BeardtUy, 

In  an  action  against  a  peraon  for  doing  an  act  which  he  has  no  right  to 
do  unless  an  officer,  he  must  show  that  he  was  primd  fa/cie  an  officer  de 
jure.  Proof  of  acting  as  such  under  color  of  authority,  and  of  reputation, 
Ls  admissible  evidence  for  that  purpose,  and,  if  proved,  is  sufficient  in  a 
collateral  proceeding  to  establish  that  character :  Id, 

Proof  of  a  call  by  the  trustees  of  a  school  district,  for  a  special  meeting 
of  the  inhabitants,  for  the  purpose  of  filling  vacancies  in  the  office  of  trus- 
tee, of  the  assembling  of  the  inhabitants  under  that  call,  the  election  of 
two  persons  as  trustees  to  fill  vacancies,  and  of  their  entering  upon  the 
duties  of  the  office,  is  proof  of  an  election  by  the  competent  authority, 
and  constitutes  the  persons  thus  elected  primd  facte  trustees  dejure :  Id. 

To  defeat  such  primd  fade  title  to  the  office,  a  party  attacking  it  can- 
not be  allowed  to  give  evidence,  showing  that  no  vacancy  in  the  office  of 
trustee  existed  when  the  persons  were  chosen :  Id, 

The  authority  to  call  a  special  meeting  to  fill  a  vacancy  in  the  office  of 
trustee  being  vested  in  the  remaining  trustees,  and  the  power  to  fill  it  in 
the  meeting  when  assembled  under  such  a  call,  the  act  of  the  trustees  in 
calling  the  meeting,  and  of  the  meeting  in  filling  the  vacancy,  are  quasi 
judicial  acts :  Id, 

Hence,  whether  there  was  or  was  not  a  vacancy  in  fact,  and  if  there 
was,  whether  it  had  existed  for  over  one  month  before  the  election ;  and, 
if  it  had,  whether  it  arose  from  a  cause  which  authorized  it  to  be  filled  by 
the  supervisor  of  the  town,  is  immaterial  in  an  action  against  the  persons 
elected^  for  an  act  done  by  them  as  trustees;  those  not  being  questions 
which  can  be  traversed  in  such  an  action :  Id, 

3Iatters  of  that  nature  can  only  be  traversed  in  a  direct  proceeding  to 
set  aside  or  quash  the  election.  Until  the  election  be  so  set  aside  or 
quashed,  the  persons  claiming  to  be  elected  are  protected  for  all  acts  done 
by  virtue  of  the  office  held  under  color  of  such  election :  Id, 

When  the  jurisdiction  of  an  inferior  tribunal  depends  upon  a  fact,  which 
such  tribunal  is  required  to  ascertain  and  determine  by  its  decision,  such 
decision  is  final  until  reversed  in  a  direct  proceeding  for  that  purpose :  Id, 

The  test  of  jurisdiction  in  such  cases,  is  whether  the  tribunal  has 

power  to  enter  upon  the  inquiry,  and  not  whether  its  conclusions  in  the 

coarse  of  it  were  right  or  wrong :  Id. 

A  general  non-performance  of  the  duties  of  an  office  is  a  ref\isal  to 
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serve.  A  refusal  to  serve  may  be  as  clearly  and  strongly  inferred  from 
the  acts  of  an  incumbent,  as  from  a  direct  assertion  that  he  will  not  dis- 
charge the  duties«of  the  office :  Id, 

The  insertion  of  an  improper  item  in  a  tax-warrant  issued  by  the 
trustees  of  a  school  district  will  not  vitiate  the  warrant,  if  otherwise  valid, 
or  render  the  trustees  liable  in  trespass.  The  warrant  is  void  for  the 
excess  only,  and  the  trustees  personally  liable  in  an  action  to  recover  back 
any  part  of  such  excess  paid  or  collected.  But  an  action  to  recover  the 
value  of  the  property  sold  on  the  warrant  cannot  be  maintained :  Id, 

SUPERIOR  COURT  OF  NEW  YORK.^ 

B^l  of  Exchange — Notice  of  Duhonor — Residence  of  Parties. — Where 
a  bill  of  exchange  has  been  negotiated  by  the  indorsement  of  several  par- 
ties, the  holder  has  the  next  day  after  receiving  notice  of  dishonor,  to 
notify  any  prior  indorser  whom  he  desires  to  charge ;  and  each  successive 
indorser  who  receives  notice,  has  at  least  one  day  therea^r  to  give  notioe 
to  any  antecedent  indorser :  The  West  River  Bank  vs.  Taylor. 

This  rule  is  not  confined  to  holders  for  value.  An  agent  or  banker 
intrusted  with  a  bill  to  obtain  acceptance  or  payment,  is  entitled  to  the 
same  time  to  give  notice  to  his  principal,  a^d  the  principal  is  entitled, 
after  such  notice,  to  the  like  time  to  notify  any  prior  indorser  as  if  he  had 
received  notice  from  the  true  owner,  instead  of  his  banker  or  agent :  Id. 

Where  the  party  thus  giving  the  notice  and  the  party  to  whom  it  is 
given  do  not  reside  in  the  same  town,  the  notice  may  be  sent  by  mail:  Id. 

There  is  no  rule  requiring  that  an  indorser  residing  in  the  same  town 
as  the  acceptor,  shall  be  personally  notified  the  next  day  after  pre8en^ 
ment,  where  the  banker,  at  whose  instance  the  Bill  is  protested,  and  to 
whom  notices  of  protest  are  sent,  does  not  reside  in  that  town  :  Id. 

The  fact  that  the  true  owner  knows  that  the  indorser  resides  in  the 
same  place  as  the  acceptor,  does  not,  in  such  a  case,  entitle  the  indorsei 
to  notice  on  the  day  next  after  the  presentment  and  protest :  Id. 

It  is  enough  to  charge  him,  that  the  true  owner  mails  notice  to  him  by 
the  first  mail  of  the  day  next  afler  that  on  which  he,  in  due  course,  re- 
ceives notice  of  dishonor,  such  owner  and  indorser  residing  in  different 
towns:  Id. 


I  From  Hon.  Joseph  S.  Bosworth,  Chief  Justice  and  Reporter ;  to  appear  ia  Vol 
7  of  his  Reports. 
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Nrgotiahle  Paper — Collateral  Security — Good  Faith, — A  person  who 
takes  negotiable  paper  as  security  for  a  loan  made  on  the  security  thereof, 
from  one  holding  it  for  collection  merely,  and  without  authority  to  dispose 
of  it,  and  takes  it  with  knowledge  of  such  circumstances  as  would  excite 
suspicion  and  lead  a  man  of  ordinary  prudence  to  make  inquiry,  but 
makes  such  inquiries  as  a  man  of  ordinary  prudence  would  make,  and  the 
information  he  gets  is  such  as  would  naturally  be  credited,  and  removes 
all  suspicion,  he  acts  in  good  faith,  and  will  acquire  a  title,  so  far  as  it 
depends  upon  the  question  of  good  faith :  Belmont  Branch  Bank  vs. 
Hoge, 

Where  the  loan,  in  such  a  case,  is  made  in  the  State  of  New  York  to  a 
corporation,  the  true  owner  of  the  paper  thus  pledged  cannot  impeach  the 
title  of  the  lender  and  reclaim  the  paper,  on  the  mere  ground  that  the 
loan  was  at  more  than  seven  per  cent.,  where,  apart  from  the  force  of  the 
fact  that  the  loan  was  usurious,  the  lender  is  a  honO,  fide  holder  for  value. 
(Robertson,  J.,  dissented) :  Id, 

Corporations— iSuhscriber  to  Certificate  filed  to  organize  a  Bank — Suit 
hy  Receiver  of  Insolvent  Bank — Assignment  by  Subscriber  of  his  In- 
terest,— A  subscriber  to  the  certificate  filed  to  organize  a  bank,  is  liable 
to  pay  for  the  number  of  shares  therein  stated  to  have  been  subscribed 
by  him,  and  payment  can  be  enforced  at  the  suit  of  a  receiver,  appointed 
on  its  becoming  insolvent,  to  satisfy  the  just  demands  of  creditors  of  the 
bank  :  Dayton  vs.  Borst. 

In  a  suit  by  such  receiver,  against  an  original  subscriber,  a  judgment 
in  favor  of  a  third  person  against  the  bank,  in  a  court  of  record,  in  an 
action  in  which  the  bank  appeared  and  defended,  'iBprimd  facie  evidence 
that  the  bank  owes  the  sum  recovered  :  Id. 

The  fact  that  a  subscriber  assigns  all  his  interest  in  the  bank,  does  not 
discharge  his  liability  upon  his  subscription,  and  it  can  be  enforced  for 
the  benefit  of  one  who  subsequently  becomes  a  creditor  of  the  bank  :  Jd. 

Corporations-^ Subsertption  to  Stock — AssignmeiU  of  Certificate  of 
Shares  as  Security,  dfc, — The  defendant  subscribed  for  80  shares  of  the 
plaintiffs'  capital  stock,  and  afterwards,  by  his  authority,  other  66  shares 
were  subscribed  for  in  his  name,  and  certificates  for  the  whole  146  shares 
were  issued  to  him ;  and  as  security  for  payment  of  his  note  for  S2000, 
he  assigned  46  shares,  and  delivered,  with  the  assignment,  a  certificate 
for  such  shares,  to  a  bank  which  became  insolvent;  and  the  receiver  of 
such  bank  sued  the  defendant  and  obtained  judgment  for  the  sum  due  on 
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the  note,  and  subsequently  sold  the  4G  shares,  and  applied  the  proceeds 
on  the  judgment;  and  the  purchaser  of  the  46  shares  applied  to  have 
them  transferred  on  the  plaintiffs'  books  to  him,  when  it  was  discovered 
that  130  shares  had  already  been  transferred  by  the  defendant  in  person, 
or  by  attorney ;  whereupon  the  plaintiffs  transferred  to  the  purchaser  IG 
shares,  and  paid  to  him  for  the  remaining  30  shares  $301.25,  the  sam  be 
paid  therefor,  and  took  a  surrender  of  the  certificate ;  and  defendant  sub- 
sequently, with  knowledge  of  all  the  facts,  promised  to  pay  to  the  plain- 
tiffs the  said  sum  of  $301.25 ;  held,  that  he  was  bound  by  said  promise, 
and  that  an  action  would  lie  against  him  thereon,  to  recoTer  the  sum  so 
promised  to  be  paid :  St.  Nicholas  Lih.  Co,  vs.  Boice, 

Election  of  Remedies. — In  an  action  commenced  in  November,  1858, 
by  plaintiff  against  defendants,  to  recover  proceeds  of  wool  consigned  in 
the  early  part  of  1858,  by  the  former  to  the  latter,  for  sale  on  the  plain- 
tiff's account,  the  defendants  alleged  in  their  answer  that  the  wool  was 
the  property  of  one  A. ;  that  prior  to  June  9,  1858,  A.  employed  B.  aa 
his  agent  to  purchase  20,000  \hs.  of  wool  in  Wisconsin  and  forward  it  to 
Albany,  agreeing  to  either  pay  B.  half  of  the  profits  or  one  per  cent,  for 
commission,  as  A.  might  elect;  that  between  June  9  and  July  14,  A. 
furnished  B.  $6000  and  105  sacks  worth  $52.50 ;  that  B.  bought  7041  lbs. 
at  $2112.30,  and  sent  it  to  A.  with  34  sacks,  worth  $17;  and  with  resi- 
due of  the  money  he  bought  wool  in  his  own  name,  and  assigned  it  (the 
wool  in  question),  with  the  other  sacks,  to  the  plaintiffs ;  that  A.  had 
notified  the  defendants  of  the  facts,  and  required  the  proceeds  of  the  wool 
to  be  paid  to  him ;  and  it  appeared  that  in  July.  1858,  A.  brought  suit 
in  the  Supreme  Court  against  B.,  and  in  his  complaint  alleged  the  same 
facts ;  and  that  B.  refused  to  return  the  residue  of  the  sacks  or  deliver 
the  residue  of  the  wool  bought,  or  account  for  the  moneys  advanced  to 
him,  and  prayed  judgment  for  the  $6000  advanced,  less  the  $2112.30,  and 
for  the  value  of  the  sacks  not  returned,  and  recovered  a  judgment  there- 
for February  14,  1860;  and  issued  a  ca.  sa,  thereon,  on  which  B.  was 
arrested  and  imprisoned,  and  that  such  imprisonment  continued  up  to  the 
time  of  the  trial  of  the  present  action,  June  14, 1860 ;  it  was  heldy  that  tbe 
action  by  A.  against  B.,  and  the  recovery  of  judgment  therein,  estopped 
A.  from  claiming  property  in  the  wool  bought  with  the  moneys  for 
which  such  judgment  was  recovered  :  Bank  of  Beloil  vs.  Beale. 

That  the  bringing  of  the  action  by  A.,  with  knowledge  of  the  facts,  to 
recover  the  residue  of  the  $6000,  and  recovering  judgment  ther«rfor,  was 
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an  election  by  A.  between  remedies,  by  virtue  of  which  A.  repudiated 
the  use  which  B.  made  of  the  residue  of  the  moneys  as  unauthorized,  and 
waived  all  claim  of  property  in  the  wool  bought,  and  that  such  facts  were 
a  bar  to  the  defeoce  alleged  in  the  answer  of  the  present  defendants :  Id. 

Held  (by  Robertson,  J.),  that  the  suit  of  A.  against  B.  was  not  an 
election  of  remedies  afiPecting  his  right  to  pursue  the  wool  until  that  suit 
had  gone  to  judgment ;  and  that  as  judgment  therein  was  not  recovered 
until  after  issue  joined  in  this  action,  the  defence  herein  was  valid,  when 
pf ended,  and  it  was  error  to  exclude  proof  of  it  at  the  trial :  Id. 

Held  (by  Bosworth,  C.  J.),  that  as  no  such  question  was  made  by  the 
defendants  at  the  trial,  or  raised  on  the  argument  of  the  appeal,  and  as 
they  did  not  object  at  the  trial  to  proof  being  made  of  the  fact  of  such 
recovery  by  A.  against  B.,  but  only  to  the  character  of  the  evidence 
offered  to  establish  it,  no  such  question  was  presented  by  the  appeal ;  and 
that  the  only  question  was,  whether  the  decision  at  the  trial,  as  to  the 
effect  of  such  suit  and  recovery,  was  correct :  Id. 

Held,  also,  that  such  suit  and  recovery  by  A.  against  B.,  and  the  tak- 
ing of  B.'s  body  in  execution  on  the  judgment,  was  a  satisfaction  of  all 
claims  of  A.  pending  such  imprisonment :  Id, 

Claim  against  a  Slate — Judgment  of  a  Board  of  State  Officers  hav- 
ing legal  authority/  to  pass  on  stick  Claims  will  be  Conclusive  in  Actions  in 
another  State. — Where  a  claim  against  a  State,  for  the  purpose  of  obtain- 
ing a  decision  that  it  is  just,  and  of  the  amount  thereof,  is  presented  be- 
fore a  Board  of  Officers  of  said  State,  which  Board  is  created  by  the 
Constitution  and  Laws  of  such  State,  and  vested  with  jurisdiction  to  hear 
and  determine  such  claim,  and  such  claim  is  allowed,  the  decision  is  to 
be  regarded  as  a  judgment  of  a  competent  judicial  tribunal ;  and  in  an 
action  afterwards  brought  in  a  Court  of  Equity,  in  another  State,  to 
recover  back  the  money  paid  by  the  first-named  State,  in  pursuance  of 
8uch  decision,  it  will  be  held  conclusive,  notwithstanding  proofs,  which 
show  that  there  was  no  original  liability  to  the  claimant  for  the  claim  so 
allowed }  and  such  decision  can  only  be  impeached  by  proof  of  fraud  in 
procuring  the  same  9  The  People  of  Michigan  vs.  The  Phoenix  Bank. 

Where  the  claim  on  the  State  was  for  an  advance  by  the  claimant  (U) 
a  person  assuming  to  act  on  behalf  of  the  State)  of  drafts  on  banks  situ- 
ated therein,  holding  funds  of  the  claimant,  the  amount  of  which  drafts 
never  came  to  the  use  of  the  State,  and  the  advance  of  which  the  State 
never  authorized  (one  of  which  was  never  paid,  and  the  other  was  paid 
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to  a  third  bank) ;  and  the  claimant  had  allowed  his  agent  in  that  behalf 
(with  the  assent  of  one  of  the  State  officers,  given  with  the  reservation 
that  the  liability  of  the  State  should  not  be  thereby  admitted  nor  affected), 
to  receive  from  such  banks  choses  in  action  and  other  property  in  fall 
settlement  and  payment,  but  to  be  held  by  him  for  the  claimant  or  for 
the  State,  whichsoever  might  assume  or  be  charged  with  the  debt;  of 
which  settlement  the  State,  through  its  Legislature  and  its  State  officers, 
had  full  notice ;  the  decision  of  the  said  Board,  created  by  the  State,  is 
to  be  taken  as  conclusive  that  notwithstanding  these  facts  the  claimant  u 
entitled  to  recover ;  and  although  prior  to  the  trial  and  decision  by  that 
Board,  such  agent  and  trustee,  with  the  assent  of  the  claimant,  has  col- 
lected from  such  choses  in  action  a  part  of  the  amount  due  thereon,  and 
converted  others  into  other  property,  and  the  claimant  has  settled  with 
him,  taken  a  transfer  of  a  part  of  the  property  (being  that  received  from 
one  of  such  banks),  and  released  him  from  all  liability,  the  omission  of 
the  claimant  to  apprise  the  State  of  such  dealings  and  release,  and  the 
concealment  by  the  claimant,  on  presenting  his  claim  before  such  Board, 
of  such  dealings  and  release  of  the  agent  and  trustee,  though  such  con- 
cealment be  practised  in  the  belief  that  if  known  the  claim  would  be 
disallowed,  and  though  practised  in  order  to  obtain  the  allowance  of  the 
claim,  are  not  a  fraud  sufficient  to  impeach  the  decision  of  the  Board 
in  favor  of  the  claimant  and  entitle  the  State  to  recover  back  the  money 
paid  in  pursuance  of  the  decision  and  in  ignorance  of  the  facts  thus  con- 
cealed.   (Woodruff,  J.,  dissented):  Id. 

In  such  case,  knowledge  by  the  State  of  the  said  settlements  with  the 
banks,  and  that  the  said  agent  and  trustee  held  the  said  choses  in  action 
and  other  property  in  trust  for  the  purposes  aforesaid,  is  sufficient  to  put 
the  State  upon  inquiry  as  to  the  then  situation  of  the  trust  fund ;  and  if 
by  due  diligence  the  facts  might  have  been  discovered  and  proved  by  the 
examination  of  witnesses,  it  is  the  fault  of  the  State  that  the  facts  were 
not  proved  before  the  Board,  and  the  claimant  by  omitting  to  give  notice 
thereof  to  the  State,  and  failing  to  disclose  them  to  the  Board  (though 
with  the  intent  and  belief  aforesaid),  violated  no  duty  and  committed  no 
fraud  which  entitles  the  State  to  impeach  the  judgmAit  and  recover  back 
the  money  paid  thereon  in  ignorance  of  such  facts.  (Woodruff,  J.,  dis- 
sented) :  Id. 

Mortgage — Unexpired  Lease — Mistake — Deed  by  Executors — Implied 
Covenants  in  Conveyances. — In  a  suit  to  foreclose  a  mortgage  given  to 
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secure  the  purchase-money  agreed  to  be  paid  for  the  mortgaged  premises, 
where  uo  covenant  in  the  deed  is  broken  and  there  has  been  no  fraud  on 
the  part  of  the  grantors,  it  is  no  defence  that  a  part  of  the  premises  at 
the  time  of  the  grant  and  mortgage,  was  incumbered  by  an  unexpired 
lease  thereof :  Sand/ard  vs.  Travers. 

Where  there  is  a  mutual  mistake  as  to  a  material  fact  for  which  a  Court 
of  equity  would  relieve,  a  party  desiring  relief  on  that  ground  must,  on 
discovering  the  mistake,  offer  to  rescind :  Id, 

A  deed  by  executors,  as  such,  with  a  covenant  against  their  own  acts, 
cannot  be  construed  as  containing  an  implied  covenant  that  their  testator 
was  seised  of  an  estate  in  fee  simple ;  or  a  covenant  on  their  part  to  put 
the  purchaser  in  possession  :  Id, 

No  covenant  can  be  implied  in  any  conveyance  of  real  estate,  whether 
such  conveyance  contains  special  covenants  or  not :  Id. 

Negligence — Liahility  of  Contractor, — Where  a  person  employs  another 
to  do  a  piece  of  work,  and  the  one  so  employed  does  it  by  his  own  work- 
men, using  his  own  discretion  as  to  the  manner  of  doing  it,  having  ex- 
clusive control  of  the  matter,  and  a  third  person  is  injured  while  the  work 
is  in  progress,  by  the  careless  manner  in  which  it  is  done,  the  contractor 
and  his  servants  guilty  of  the  negligence  are  alone  liable  for  the  injury  : 
O'Rourke  vs.  nart. 

It  makes  no  difference,  in  such  a  case,  that  the  work  done  consists  in 
altering  a  public  street.  When  the  work  to  be  done  cannot  itself  be 
dangerous  to  others,  unless  it  becomes  so  by  the  dangerous  or  unskilful 
manner  of  executing  it,  and  is  done  by  one  contracting  to  do  it,  and  hav- 
ing exclusive  control  of  the  men  employed,  and  injury  results  from  such 
uuskilfulness,  the  remote  principal  is  not  liable.  The  liability  is  confined 
to  the  persons  guilty  of  the  negligence,  and  to  their  principal :  Id, 

Surety — Variation  of  Contract  without  knowledge  of  Surety. — Where, 
by  a  sealed  contract  between  two  persons,  one  is  to  serve  the  other  in  a 
specified  bnsiness  for  a  term  of  years,  at  a  fixed  sum  per  annum,  and  the 
laborer  as  part  of  the  arrangement  gives  a  bond  with  surety  to  the  em- 
ployer, conditioned  for  the  performance  by  the  laborer  of  the  contract  on 
his  part,  and  subsequently  a  verbal  contract  is  made  and  acted  upon  be- 
tween the  employer  and  laborer  by  which  the  latter  is  to  receive  compen- 
sation graduated  by  the  amount  of  work  he  may  perform,  and  this  is  done 
without  the  knowledge  or  consent  of  the  surety,  the  latter  is  discharged : 
Bwjhy  vs.  Clark. 
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Where,  after  tbe  oontraot  has  been  made  and  the  bond  executed  and 
deliyered,  the  employer  forms  a  partnership  with  third  persons,  and  the 
laborer,  by  verbal  agreement  between  him  and  the  firm,  contracts  to  serve 
the  firm,  and  pursuant  to  such  agreement  does  subsequently  serve  the 
firm  for  nearly  two  years,  upon  a  difierent  agreement  as  to  compensation, 
the  sealed  contract  and  bond  are  thereby  abandoned  and  superseded,  aod 
no  action  will  lie  thereon  for  an  aUeged  breach  occurring  after  such  a  term 
of  service  under  the  new  arrangement :  Id, 

Shipping — Bill  of  Lading — Purc1ia$e  of  Goods  in  Transitu — Claim 
for  Freight. — The  master  of  a  vessel,  who  signs  a  bill  of  lading  by  which 
he  acknowledges  the  receipt,  on  board,  of  goods,  of  a  designated  kind 
and  a  specified  quantity,  and  agrees  to  deliver  the  same  to  the  shipper  or 
his  assigns,  on  payment  of  freight,  at  a  specified  rate  per  ton,  b  bound  to 
deliver  to  one  purchasing  the  goods  in  transitu  and  taking  from  the  ship- 
per, an  assignment  of  the  bill  of  lading,  in  good  faith,  and  relying  thereon, 
goods  of  the  kind  so  designated,  and  the  specified  quantity  thereof :  Bymt 
vs.  Weelcs, 

An  acceptance  of  goods  of  the  designated  kind,  but  less  than  the  8pe> 
cified  quantity  thereof,  after  discovering  that  there  are  more  goods  of  one 
designated  kind  and  less  of  another  on  board  than  the  bill  of  lading  calls 
for,  but  the  same  aggregate  quantity  in  all,  does  not  absolve  the  master 
from  the  liability  contracted  by  the  bill  of  lading,  nor  impose  upon  such 
an  assignee  of  it  a  duty  to  take  more  of  one  kind  or  accept  less  of  another, 
than  the  bill  of  lading  specifies :  Id. 

Where,  in  such  a  case,  after  a  part  delivery,  the  master  refused  to  make 
a  further  delivery,  unless  the  assignee  would  accept  a  delivery  of  all  the 
goods  on  board  as  a  performance  of  the  carrier's  contract,  which  the  as- 
signee declined  to  do,  and  the  master  thereupon  sued  the  assignee  and 
recovered  judgment  for  the  whole  freight )  issued  execution  thereon,  and 
caused  the  goods  remaining  on  board  to  be  levied  on  as  the  defendant's 
property,  and  to  be  removed  and  stored,  and  they  were  subsequently  sold 
by  the  depositary  to  satisfy  his  claim  for  storage,  and  at  such  sale  they 
were  purchased  by  such  assignee — the  master  thereby  loses  his  lien  on 
the  goods  so  levied  on  for  freight )  and  the  assignee  obtaining  possession 
as  such  a  purchaser,  does  not  obtain  a  delivery  under  the  bill  of  lading, 
and  is  not  liable  for  the  freight  of  such  goods — they  having  been  so 
bought  in  ignorance  of  any  claim  or  lien  thereon  in  favor  of  the  master 
for  freight :  Id. 
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Land  Contract — Failure  to  iinjtrove"  and  to  pay  Taxes — Evulence 
of  Intention  of  Vendor  to  rescind — Compound  Interest^  lohere  Vendee  in 
Default  asks  Specific  Performance. — The  failure  of  the  vendee  to  tender 
performance  and  demand  a  deed  before  filing  a  bill  for  the  specific  per- 
foroianee  of  a  contract  for  the  sale  and  conveyance  of  lands,  only  afifects 
the  question  of  costs :  Morris  vs.  Hoyt. 

A  stipulation  in  such  a  contract,  that  the  vendee  shall  improve  the 
premises,"  but  specifying  neither  the  kind  nor  extent  of  the  improve- 
ments, is  so  indefinite  that  the  intention  of  the  parties  cannot  be  known ; 
and  on  a  bill  for  specific  performance,  it  will  be  treated  as  immaterial :  Id, 

A  failure  of  the  vendee  to  pay  the  taxes  as  stipulated  in  such  a  con- 
tract, stands  upon  the  same  basis,  as  respects  specific  performance,  as  a 
default  in  the  payment  of  instalments  of  the  purchase-money :  Id. 

A  provision  in  such  a  contract,  that  on  failure  by  the  vendee  to  fulfil 
the  agreements  on  his  part  at  the  time  specified,  the  vendor  may  re-enter 
and  take  possession  of  the  land,  and  all  rights  of  the  vendee  under  the 
contract  shall  be  null  and  void,  and  all  payments  and  improvements  made 
by  him  shall  be  forfeited,  does  not  make  time  so  far  of  the  essence  of  the 
contract,  as  that  all  rights  of  the  vendee  become  ipso  facto  forfeited 
merely  by  a  failure  to  pay  at  the  times  agreed  upon,  without  any  act  on 
tlie  part  of  the  vendor  indicating  an  intention  to  insist  upon  the  for- 
feiture :  Id. 

Under  such  a  provision,  the  only  mode  by  which  the  vendor  can  forfeit 
the  rights  of  the  vendee,  is  by  re-entering  and  taking  possession  of  the 
land,  or  some  act  equivalent  thereto :  Id. 

Where  a  vendee  seeks  the  specific  performance  of  a  contract  after 
default  in  the  payment  of  instalments  of  principal  and  interest,  he  will  be 
required  to  pay  interest  on  the  instalments  of  interest  from  the  time  they 
fell  due :  Id. 

Constitutional  Law — Control  of  Detroit  City  over  Ferries  to  the  Canada 
Shore,  not  an  interference  with  the  Poxcer  of  Congress  over  Commerce. — 
The  Ordinance  of  the  City  of  Detroit,  requiring  ferry-boats  running  to  the 
Canada  shore  to  pay  a  license-fee,  and  imposing  a  penalty  for  its  violation, 
is  Dot  unconstitutional  as  an  interference  with  the  power  of  Congress  over 
commerce.    And  the  master  of  a  boat,  enrolled  and  licensed  under  the 


1  From  Hon.  T.  M.  Cooley,  Reporter;  to  appear  in  11  Michigan  Reports. 
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acto  of  Congress  for  the  coasting  and  foreign  trade,  is  liable  to  the  penalty 
for  running  it  as  a  ferry-boat  without  first  obtaining  a  license  from  the 
city :  Oheluers  vs.  People. 

Urtry  a  personal  Defence. — Usury  is  a  personal  defence,  to  be  made  by 
a  party  to  the  contract.  One  who  has  purchased  lands  .subject  to  a  mort- 
gage, cannot  make  this  defence  to  the  mortgage  in  a  suit  to  foreclose  it : 

Sdlers  vs.  Botsford. 

Constitutional  Law — *'2?uc  Process  of  La\o*^ — Seller  of  Property  can- 
not purchase  of  Himself — Unless  in  proceedings  to  collect  the  public 
revenue,  no  person  can  legally  be  divested  of  his  property  without 
remuneration  or  against  his  will,  unless  he  is  allowed  a  hearing  before  an 
impartial  tribunal,  where  he  may  contest  the  claim  set  up  against  him, 
and  be  allowed  to  meet  it  on  the  law  and  the  facts :  Ames  vs.  The  Port 
Huron  Log-Driving  and  Booming  Co. 

The  statute  for  the  formation  of  log-driving  and  booming  companies,  in 
so  far  as  it  undertakes  to  authorize  companies  formed  under  it,  without 
any  necessity  arising  from  the  obstruction  of  their  own  business,  to 
assume  the  control  and  management,  on  the  public  waters,  of  the  logs  uf 
unconsenting  parties  who  have  made  insufficient  provision  for  ruoning 
them,  and  to  enforce  compensation  against  the  logs  for  thus  controlling  and 
managing  them,  is  unconstitutional : 

1.  It  allows  persons  thus  organizing  to  assume  a  police  power  over  the 
waters  used,  and  thus  to  exercise  a  public  office  without  either  an  electioo 
or  an  appointment. 

2.  It  deprives  persons  of  their  property  without  due  process  of  law, 
since  under  the  statute  the  company  or  its  agents  must  of  necessity 
determine  when  the  case  arises  which  justifies  assuming  such  control, 
and  the  company  afterwards  assesses  its  own  charges,  and  proceeds  to  sell 
the  property  to  pay  them  :  Id. 

No  one  without  express  authority  of  law  can  become  a  purchaser  of 
property,  which  it  is  his  duty  to  sell  for  the  best  price  it  will  bring :  /</. 

Equity  of  Redemption  in  Cfiattels. — A  mortgagor  of  chattels  is  entitled 
to  redeem  in  equity,  at  any  time  before  the  mortgagee  has  foreclosed  by 
reducing  the  property  to  possession,  or  by  selling  it  under  the  power  of 
sale  in  the  mortgage :  Van  Brunt  vs.  Wakelee. 

Sale  of  Chattel  Interests  in  Land*  on  Execution. — Chattel  interests  in 
lands  are  to  be  sold  on  execution  as  personal  estate.   The  sale  of  an  estate 
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for  years  in  lands,  made  in  accordance  with  the^  statutory  provisions  for 
the  sale  of  real  estate,  is  void :  Buhl  vs.  Kenyan. 

Statute  prohibiting  Ejectment  on  Mortgages — BiU  to  quiet  Title  hy 
Party  not  in  Possession. — The  statute  taking  from  mortgagees  the  right 
to  bring  ejectment  before  foreclosure,  is  inoperative  as  to  mortgages  given 
prior  to  its  passage :  Blackwood  vs.  Van  Vleet. 

The  fact  that  the  statute  allows  two  new  trials  in  an  action  of  eject- 
ment, is  no  reason  for  the  interposition  of  equity  to  try  titles  to  land :  Id. 

Bill  in  equity  was  filed  against  one  in  possession  of  lands  claiming 
them  under  tax  titles,  to  have  these  titles  declared  void,  and  complainant's 
title  to  the  lands  quieted ;  and  also  for  an  injunction  to  restrain  defendant 
from  the  commission  of  waste.  Complainant  had  not  established  his  right 
at  law,  and  had  brought  no  suit  for  that  purpose.  It  was  held  that  the 
bill  could  not  be  sustained  :  Id, 

Mortgage  /or  Sums  not  specified — Statute  of  Limitations  and  Lapse 
of  Time. — A  mortgage  given  to  secure  all  existing  debts  of  the  mort- 
gagor to  the  mortgagee,  but  not  specifying  their  amount,  is  valid  not  only 
a^inst  the  mortgagor,  but  against  subsequent  purchasers  with  actual  or 
constructive  notice  :  Michigan  Insurance  Co.  vs.  Brown. 

The  remedy  by  foreclosure  of  a  mortgage,  is  not  lost  by  an  action  at 
law  upon  the  debt  becoming  barred  by  the  Statute  of  Limitations.  Tlie 
equitable  remedy  may  be  pursued  at  any  time  before  a  presumption  of 
payment  arises  by  the  lapse  of  twenty  years'  time.  And  this  presumption 
differs  from  a  limitation  of  action  at  law,  in  that  it  is  not  an  absolute  bar 
to  the  remedy  :  Id. 

"Where  an  action  at  law  upon  the  debt  is  barred,  a  Court  of  equity  will 
not,  in  a  foreclosure  suit,  make  a  personal  decree  against  the  mortgagor. 
But  the  mortgagor  is  still  a  necessary  party  to  the  foreclosure  suit :  Id. 

Damages  for  Ftdse  Imprisonment. — If  one  is  arrested  on  a  void  execu- 
tion, and  gives  bond  for  the  jail  limits,  the  bond  is  void,  and  he  cannot,  in 
an  action  for  false  imprisonment,  recover  damages  for  remaining  on  the 
limits  according  to  the  terms  of  the  bond  :  Fuller  vs.  Bowker. 

Review  of  the  Evidence  on  Certiorari. — On  common  law  certiorari, 
only  questions  of  law  are  open,  and  the  Court  cannot  weigh  the  evidence 
to  det<3rmine  whether  questions  of  fact  have  been  correctly  decided.  It 
is  only  where  there  is  an  entire  absence  of  proof  on  some  material  fact 
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found,  that  the  finding  becomes  enooneoas  as  matter  of  law :  Hifdt  vs 
Nebon. 

Jnmirance — Measure  of  Damages  umhr  a  Point/  which  gives  the 
Insurer  the  Option  to  rehuUd,  and  ichere  the  Local  Law  forbids  RthuUtU 
ing. — Plaintiff  insured  with  defendants  his  wood  warehouse,  situate 
within  the  fire  limits  of  Detroit.  The  policy  contained  a  stipulation  that 
in  case  of  loss  or  damage  by  fire,  it  should  be  optional  with  the  compauy 
to  rebuild  or  repair  the  building.  A  fire  occurred  which  destroyed  the 
roof  of  the  building,  but  did  not  otherwise  essentially  injure  it  The 
Common  Council  of  Detroit  refused  plaintiff  permission  to  repair,  and  the 
building  was  therefore  nearly  or  quite  worthless.  Suit  being  brought  on 
the  policy,  defendants  cliumed  that  they  were  only  liable  for  such  sum  as 
would  be  sufficient  to  repair  the  building.  Held,  that  plaintiff  was  enti- 
tled to  recover  the  whole  amount  insured  :  Brady  vs.  N,  W.  Insurance  Co. 
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Elements  of  Intebnatioval  Law.  By  Hbnrt  Wheatok,  LL.D.,  Minister  of 
the  United  States  at  the  Court  of  Praaaia ;  CorrespondiDg  Member  of  the  Aca- 
demy of  Moral  and  Political  Sciences  in  the  Institute  of  Franco;  Honortry 
Member  of  the  Royal  Academy  of  Science  in  Berlin,  &c.,  &c.  Second  Anno- 
tated Edition.  By  William  Beach  Lawrbkcb,  Author  of  "Visitation  and 
Search/'  &c.,  &c.  Boston:  Little,  Brown  &  Co.  London:  Sampson  Low,  Soa 
&  Co.  1863. 

We  are  here  presented,  hy  this  excellent  law  publishing  house,  with  a 
new  edition  of  the  most  approved  work  upon  International  Law.  It  is  certain- 
ly a  just  occasion  of  pride  and  gratification  to  all  loyal  Americans,  to  reflect 
that  one  of  our  own  countrymen  should  have  produced  a  work,  upon  th\> 
delicate  and  difficult  subject,  which  should  have  met  with  such  universal 
acceptance  and  approbation  throughout  the  civilized  world.  For  this 
work  is  now  accepted  as  the  standard  text  book  upon  International  Lav 
in  almost  every  court  in  Europe.  And  the  present  edition  is  enriched  by 
the  careful  and  exhausting  labors  of  such  an  editor  as  few  authors  can 
expect  to  find,  to  keep  up  their  books  to  all  the  requirements  of  advanc- 
ing commerce  and  civilization. 

If  there  is  any  fault  to  be  found  with  the  present  edition,  it  is  that  i: 
was  not  allowed  to  make  two  volumes  of  moderate  size,  instead. of  one  so 
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overcrowded  and  out  of  proportion,  comprising  nearly  twelve  hundred 
pages.  Bai  thiB  is  a  fault  which  most  purchasers  will  excuse,  on  account 
of  the  lessened  price,  and  its  present  proportions  will  convince  all  of  the 
necessity  of  making  two  volumes  of  the  next  edition. 

The  chapters  in  this  work  which  will  attract  most  attention  at  this  par- 
ticular  juncture  in  American  affairs,  those  upon  the  Rights  of  War  as 
between  £nemies,  and  the  Rights  of  War  as  to  Neutrals,  have  received 
the  special  attention  of  the  editor,  and  contain  extensive  additions  from 
approved  and  authoritative  writers  upon  these  subjects,  ancient  and 
modern,  and  much  historical  information  of  great  value.  Indeed,  this 
work. is  now  so  crowded  with  information,  indispensable  to  every  general 
reader,  and  especially  to  every  general  scholar,  that  they  cannot  afford  to 
be  without  it.  We  had  intended  to  give  some  extracts  from  the  work, 
and  especially  from  the  recent  additions  by  the  editor,  in  regard  to  the 
4ue5tions  of  such  paramount  interest  at  the  present  time,  but  it  would 
occupy  too  much  space,  and  we  are  sure  our  readers  will  avail  themselves 
of  the  opportunity  thus  presented  to  examine  for  themselves  those  legal 
and  constitutional  questions  so  vital  to  the  Republic,  and  which  must,  in 
the  common  course  of  events,  so  soon  come  to  a  final  and  authoritative 
determination  by  the  American  people,  and  in  regard  to  whose  judicious 
and  peaceable  solution  the  legal  profession  have,  and  in  the  nature  of 
things  must  have,  such  an  awful  responsibility.  We  desire  to  avoid  all 
appearance  of  alarm  or  agitation,  but  we  must  say,  that  any  man  who 
views  the  present  crisis  in  American  affairs  with  indifference,  or  without 
painful  concern  and  apprehension,  must  either  be  very  wise  or  very 
simple.  I.  F.  R« 

Repobts  or  Casks  Abqued  and  D«tskhined  in  tuk  Supbeme  Judicial  Court  of 
Massachusktts.  By  Chablks  Allkm.  Vol.  lY.  Boston:  Little,  Brown  & 
Co.  1868. 

We  have  so  recently  spoken  of  the  general  character  of  Massachusetts 
Reports,  and  of  those  of  Mr.  Allen  in  particular,  that  we  have  nothing 
to  add.  The  present  volume  contains  a  ftiU  average  of  interesting  and 
important  questions,  and  the  general  appearance  of  the  volume  for  accu- 
racy and  neatness  in  the  preparation  of  the  matter,  as  well  as  in  the  pub- 
lication, is  creditable  both  to  the  reporter  and  the  publishers. 

The  case  of  Child  v.  The  City  of  Boston,  in  regard  to  the  liability  of 
tike  defendants  for  damages  accruing  to  private  persons,  by  the  construe- 
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tiro,  or  want  of  repair,  io  the  common  sewers  of  the  city,  is  one  of  vcrj 
considerable  interest,  and  tbe  questions  involved  are  examined  with  tho- 
roughness and  ability. 

In  the  case  of  Dean  v.  The  American  Mutual  Insurance  Companj,  the 
much-discussed  question  of  the  effect  of  death  by  suicide  in  cases  of  life 
insurance,  where  the  assured  was  partially  insane,  and  the  policy  con- 
tained the  usual  exception,  where  the  assured  shall  die  by  his  ovq 
hand,''  is  very  carefully  and  learnedly  examined  by  the  court  and  conu^l. 
^The  subject  of  fire  insurance  is  very  extensively  and  carefully  examined 
in  Hardy  vs.  Union  M.  F.  Ins.  Co. 

In  Wright  vs.  Maiden  and  Melrose  Railroad  Company,  the  question  of 
the  degree  of  care  and  diligence  to  be  required  of  a  child  of  tender  years 
in  escaping  peril  to  which  he  is  exposed  through  the  negligence  of  the 
defendants,  concurring  with  that  of  the  parents  or  guardian  of  the  child, 
is  very  carefully  examined,  and  the  rule  laid  down  in  Lynch  vs.  Nurdin, 
12  B.  R.  29,  rejected,  notwithstanding  its  adoption  in  many  of  the  Ameri- 
can States.    The  same  question  is  further  considered  in  Munn  vs.  Reed, 
where  a  child  was  bitten  by  a  dog.    The  rule  adopted  in  these  cases,  and 
in  the  State  of  New  York,  visits  upon  the  child,  in  denying  him  a  reco- 
very, any  want  of  care  and  prudence  on  the  part  of  his  guardians,  in  not 
keeping  him  out  of  danger.    We  prefer  the  English  rule  of  allowing  the 
child  to  recover  for  any  injury  which  is  the  direct  result  of  the  defend- 
ant's negligence,  notwithstanding  any  remote  fault  on  the  part  of  the 
parent  or  guardian.    We  believe  this  rule  will  finally  prevail  as  to  all 
cases  of  negligence  which  is  the  direct  result  of  the  fault  of  the  defend- 
ant, although  remotely  produced,  perhaps,  by  the  fault  of  the  plaintiff  in 
needlessly  exposing  himself  to  peril.    That  is  true  in  almost  every  case. 
There  is,  in  /act,  some  fault  on  both  sides,  but  juries  refuse  to  find  that 
fact,  when  their  common-sense  instincts  make  them  feel  that  the  law  is 
making  a  wrong  and  an  absurd  use  of  it.    The  better  way  is  to  qualify 
the  rule,  and  reduce  it  within  the  limits  of  common  sense,  by  admitting 
the  proper  distinction  between  the  negligence  which  is  the  proximate 
cause  of  the  injury,  and  that  which  is  only  the  remote  cause.    The  tcn- 
-  dency  of  the  later  English  cases,  and  of  many  of  the  American  cases.  i< 
in  that  direction. 

The  case  of  Dekon  vs.  Foster  presents  a  very  interesting  question,  and 
one  of  some  practical  importance — the  right  of  the  Courts  of  Equity  to 
enjoin  a  citizen  within  the  state  where  insolvent  laws  obtain,  and  where 
hia  debtor  is  domiciled  and  has  gone  into  insolvencyi  from  going  out  of 
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the  state  and  attaching  the  property  of  his  debtor,  and,  by  pursuing  it  to 
execution  there,  prevent  the  assignees  from  obtaining  it  to  distribute 
ratably  among  all  the  creditors.  The  court  here  held  that  the  creditor, 
under  such  circumstances,  was  liable  to  be  enjoined  from  so  applying  pro- 
perty out  of  the  state  exclusively  upon  his  own  debt.  There  is  certainly 
a  degree  of  moral  justice  in  such  a  decision.  We  have  not  examined  it 
with  sufficient  care  to  be  able  to  determine  how  far  it  may  be  consistent 
with  the  ordinary  powers  of  Courts  of  Equity.  I.  F.  R. 

A  C0PTB.IGHT  Manual  ;  Designed  for  Men  of  BusineM,  Authors,  Scholars,  and 
Members  of  the  Legal  Profession.  Prepared  by  William  W.  Ellswoktb,  late 
Judge  of  the  Supreme  Court  of  Errors  in  Connecticut.  Boston:  Oliver  Ells- 
worth.  1862. 

We  owe  the  author  and  publisher  of  this  excellent  manual  an  apology 
for  not  sooner  having  noticed  it.  It  consists  of  about  fifty  pages  in  all, 
and  contains  everything  which  business  men  or  lawyers  would  desire  to 
have  upon  the  subject  for  ordinary  use,  and  is  got  up  in  a  very  natural, 
plain,  and  simple  style.  It  is  unambitious  and  unpretentious,  like  its 
excellent  author,  the  worthy  son  of  a  worthy  sire,  whose  names  and  fame 
are  identified  with  the  history  of  one  of  the  oldest  and  best  states  in  our 
Union,  as  well  as  with  that  of  the  Union  itself.  The  fact  that  the  days 
of  such  honest-hearted  disinterestedness  and  truthful  earnestness  and 
ability  as  made,  and  will  make,  the  name  of  Ellsworth  a  national  and 
world-wide  renown,  in  all  time,  past  or  future,  have  now  measurably 
passed  away;  and  that  the  best  of  men  now  labor  more  for  pay  than  from 
patriotism,  will  make  those  venerable  names,  which  graced  the  better  days 
of  the  Republic,  doubly  dear  to  the  patriot  and  the  Christian^  who  feels 
that  there  is  an  aim  above  mere  personal  aggrandizement,  and  a  reward 
which  only  the  unselfish  and  the  pure  in  heart  can  justly  claim. 

I.  F.  R. 

Repoktb  of  Cases  Argued  and  DETEftn ined  in  the  Superior  Court  of  the  Citt 
OF  New  York.  By  Joseph  S.  Bosworth,  LL.D.,  Chief  Justice  of  the  Court. 
Vol.  7.    Albany:  W.  C.  Little,  Bookseller.  1863. 

The  series  of  Reports  of  the  decisions  of  this  Court  comprise  two  vol- 
umes by  Hall,  five  by  Sandford,  six  by  Duer,  and  seven  by  Bosworth, 
These  twenty  volumes  contain  many  able  and  well-reasoned  cases,  decided 
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by  such  men  as  Chief  Justices  Jones,  Oakley»  Buer,  and  Bosworth,  Jus- 
tices Sandford,  Hoffman,  Woodruff,  and  others,  some  of  whom  have  a 
national  reputation.  Many  of  the  most  important  commercial  cases  aris- 
ing in  the  city  of  New  York  have  come  before  this  tribunal,  and,  after 
having  received  the  most  thorough  and  exhaustive  discussion  at  the  bar, 
have,  by  the  satisfactory  manner  in  which  they  were  disposed  of  by  the 
beuch,  become  leading  cases  in  the  law. 

Nearly  all  of  these  decisions  have  been  reported  by  one  of  the  J astices 
of  the  Court.  We  cannot  bestow  too  much  praise  upon  the  manner  in 
which  this  has  been  done  by  the  present  Chief  Justice.  Wc  personally 
know  that  he  has  brought  to  his  work  the  most  conscientious  and  pains- 
taking thoroughness.  Time  has  in  no  case  been  spared  wherever  it  was 
necessary  to  the  most  complete  and  comprehensive  preparation  of  the 
work.  The  result  is,  that  in  these  volumes  there  is  always  an  accurate 
and  clear  statement  of  the  facts  in  each  case,  a  condensed  but  faithful 
sketch  of  the  argument  of  counsel,  and  an  elaborate  and  satisfactoir 
analysis  in  the  head-note  of  the  points  decided. 

We  cordially  commend  these  volumes  to  the  profession.     T.  W.  D. 

Tbb  Law  or  Trusts  and  Trustbes,  as  Administirbd  in  Evglahd  avd  Aicibica. 
Embracing  the  Common  L&w»  together  with  the  Statute  Law,  of  the  several 
States  of  the  Union,  and  the  Decisions  of  the  Courts  thereon.  By  Joel  Tir- 
FANY  and  £.  F.  Bullard,  Counsellors  at  Law.    Albany:  W.  C.  Little.  18G2. 

This  appears  to  be  an  excellent  work.  The  arrangement  of  topies  is 
simple  and  logical,  and  the  discussion  lucid  and  satisfactory.  The  second 
chapter  upon  Implied  Trusts  is  very  full  and  complete.  Trusts  for  Char 
ritable  Purposes  are  extensively  examined  in  the  fourth  chapter,  and  the 
recent  authorities  cited.  The  statute  law  of  the  various  States  of  the 
Union,  concerning  the  Appointment  of  Trustees,  is  digested  into  about 
100  pages,  and  is  a  very  valuable  feature  of  the  book.  We  know  of  do 
work  that  can  take  its  place  in  this  respect.  In  our  judgment,  it  has 
only  to  be  known  to  command  general  favor. 

W^e  would  suggest  to  the  authors,  on  the  publication  of  a  second  edi- 
tion, that  they  enrich  its  pages  by  more  extensive  citations  from  English 
judgments  within  the  last  three  or  four  years,  and  especially  from  the 
luminous  decisions  of  V ice-Chancellor  Wood.  No  lawyer  who  has  exa- 
mined these  can  fail  to  be  impressed  with  their  excellence,  and  they  have 
received  the  highest  professional  praise,  both  in  England  and  America. 

T.  W.  D. 
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NOTES  UPON  THE  TRAVERSE  DE  INJURIA. 

This  traverse,  whicb  occurs  generally  vp  the  replication,  was  an 
ingenious  device  of  the  old  pleaders  to  evade  the  stringency  of 
the  rule  which  forbade  more  than  one  replication  to  a  plea,  and  was 
in  fact  a  sort  of  general  issue  replication. 

The  general  issues  applicable  to  actions  ex  contractu^  as  well  to 
the  old  action  of  debt  as  to  the  more  modern  actions  of  trespass 
on  the  case,  and  assumpsit^  were  much  more  comprehensive  in 
their  scope,  and  opened  a  much  wider  field  of  inquiry  than  the 
general  issues  in  the  forms  of  action  ex  delicto.  The  latter,  as 
a  general  rule,  put  in  issue  only  the  specific  allegations  of  the 
declaration.  Matters  of  excuse  or  justification,  which  were  ad- 
missible in  evidence  under  the  general  issue  in  actions  founded  on 
contract,  were  excluded  when  the  action  was  founded  on  tort.  In 
those  cases  the  defendant  was  driven  to  special  pleading  to  intro- 
duce his  defence,  and  this  he  might  do  under  the  statute  by  use 
of  the  formula,  "With  leave  of  the  Court  first  had  and  obtained," 
in  as  many  pleas  as  he  thought  proper.  This  liberality  was  not, 
however,  extended  to  the  replication,  and  in  consequence  the 
plaintiff  in  his  reply  was  restricted  to  the  denial  of  some  one  or 
Vol.  XI.-^7  (677) 
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other  of  the  allegations  which  went  to  make  up  each  plea.  And 
as  this  denial  was  an  admission  of  the  other  allegations  not  em- 
braced in  the  issue,  it  put  the  plaintiff  at  great  disadvantage.  To 
remedy  this  the  ingenuity  of  the  ancient  pleaders  invented  the 
traverse  "de  injuria  sua  propria  absque  tali  causa^^^  as  it  was 
called,  which,  in  cases  to  which  it  was  applicable,  had  the  effect 
of  throwing  upon  the  defendant  the  necessity  of  proving  all  the 
material  allegations  in  his  plea,  just  as  the  issue  non  assumpsit 
threw  upon  the  plaintiff  the  burden  of  proving  all  the  allegations 
in  his  declaration. 

The  introduction  in  England,  in  Hilary  Term  1834,  of  the  New 
Rules  of  Pleading,  as  they  are  still  called,  by  which  the  effect  of 
the  general  issue  in  actions  ex  contractu  was  made  to  be  the  mere 
denial  of  the  precise  facts  alleged  in  the  declaration :  thus  com- 
pelling defendants  to  plead  specially  all  defences  by  way  of  excuse 
or  justification,  and  involving  the  plaintiff  in  the  embarrassments 
and  difficulties  growing  out  of  the  rule  which  limited  him  to  a 
single  replication  to  each  plea,  induced  an  examination  in  England 
into  the  applicability  of  this  replication  to  actions  ex  contractu^  to 
which  it  was  found  as  well  suited  as  to  actions  ex  delicto.  Its 
availability  in  such  cases  is  not  recognised  in  any  American 
decisions  known  to  the  writer. 

Like  most  other  forms  of  pleading,  this  derives  its  name  from 
prominent  words  used  in  the  original  form — ^the  equivalent  words 
at  the  present  day  being  <<of  his  own  wrong,  and  without  the 
cause  in  his  plea  alleged — "without,"  absque  hocy"  absque 
tali  causa^'*  are  words  adopted  in  all  formal  traverses.  They 
express  a  negative,  as  used  in  this  replication,  signifying  (<and 
not  for;"  accordingly  the  language  of  the  older  entries  sometimes 
is  ^^et  nemy  per  tiel  cause.'* 

Crogate*s  Case,  8th  Reports  66,  is  the  leading  authority  on  this 
subject.  Edward  Grogate  brought  an  action  of  trespass  against 
one  Robert  Marys  for  driving  his  cattle,  and  the  defendant 
pleaded  in  effect  that  the  cattle  were  trespassing  on  the  ground 
of  one  William  Marys,  and  the  defendant,  as  servant  to  the  said 
William,  and  by  his  command,  molliter  (without  unnecessary  vio* 
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lence),  droye  the  cattle  out  of  the  said  place,  &c.  The  plaintiff 
replied  de  injuria^  Ac.,  upon  which  the  defendant  demurred  in 
law. 

The  plaintiff  contended  that  the  replication  was  good,  because 
the  defendant  did  not  claim  any  interest,  but  justified  hj  force 
of  a  commandment,  and  that  de  injuria  sua  propria  shall  refer 
only  to  the  commandment,  and  to  no  other  part  of  the  plea.  But. 
the  replication  was  pronounced  insufiScient,  and  four  resolutions 
were  come  to : — 

First.  That  the  words  absque  tali  causa  do  refer  to  the  whole 
plea;  and  therefore  in  false  imprisonment  if  the  defendant  justifies 
by  a  capias  to  the  sheriff,  and  a  warrant  from  him  to  the  defend- 
ant de  injuria  is  no  good  replication,  for  then  matter  of  record, 
namely,  the  capias^  will  be  parcel  of  the  cause,  as  well  as  the 
warrant  from  the  sheriff  to  the  defendant,  for  all  makes  but  one 
cause ;  and  matter  of  record  ought  not  to  be  put  in  issue  to  the 
jury,  but  the  plaintiff  may  in  such  case  reply  de  injuria^  and 
traverse  the  warrant  which  is  matter  of  fact.  But  the  resolution 
goes  on  to  say,  upon  such  justification  by  force  of  any  proceeding 
in  the  Admiralty  Court,  hundred,  or  County  Court,  or  any  other 
which  is  not  a  Court  of  record^  there  de  injuria  generally  is  good, 
for  all  is  matter  of  fact,  and  all  makes  but  one  cause. 

Second*  Where  the  defendant  in  his  own  right,  or  as  a  servant 
to  another,  claims  any  interest  in  the  land,  or  any  common  or  rent 
growing  out  of  the  land ;  or  any  way  or  passage  upon  the  land, 
&c.,  there  de  injuria  generally  is  no  plea.  But  if  the  defendant 
justifies  as  a  servant,  there  de  injuria  in  some  of  the  said  cases, 
with  a  traverse  of  the  commandment,  the  same  being  made  mate- 
rial, is  good  ;  for  the  general  replication  de  injuria  is  properly 
when  the  defendant's  plea  doth  consist  merely  upon  excuse,  and 
upon  no  matter  of  interest  whatsoever." 

In  New  York  it  is  held,  notwithstanding  the  latter  part  of  the  | 
first  resolution,  in  Qrogate's  CasCj  that  de  injuria  is  not  a  proper 
replication  when  the  plea  sets  up  justification  under  the  authority 
of  a  Court  not  of  record.    Because  they  say  the  second  rule  in 
Orogates  Case  is  that  de  injuria  is  only  proper  where  the  matter 
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pleaded  offers  an  exonse,  not  yrhere  it  inBists  that  the  matter  com- 
plained of  was  done  in  the  performance  or  discharge  of  a  lawfully 
imposed  right  or  duty :  Coburn  vs.  Hopkins^  4  Wend.  677 ; 
YS.  Leej  5  Johns.  Rep.  114 ;  and  see  CatterM  vs.  Lee9y  8  Mann., 
Ghrang.,  and  Scott  113;  65  Eng.  Com.  Law  Rep.  113;  where  Mr. 
Justice  Maule  uses  this  language:  ««The  replication  de  injuria  is 
only  applicable  to  a  plea  which  shows  that  the  plaintiff  never  at 
any  time  had  a  cause  of  action  against  the  defendant;"  and  the 
Court  apparently  adopted  the  argument  of  counsel  when  they  say, 
The  fallacy  is  in  confounding  an  exemption  from  liability  exist- 
ing at  the  time  of  the  act  done,  with  an  exemption  from  liability 
at  the  time  of  the  action  brought — de  injuria  can  only  be  replied 
where  the  plea  sets  up  matter  existing  at  the  time  of  the  act 
done,  which  gives  a  primd  facie  and  apparent  cause  of  action. 
The  defendant  does  not  say  by  his  plea  that  at  the  time  at  which 
the  cause  of  action  is  alleged  to  have  accrued  he  was  not  liable ; 
he  admits  the  cause  of  action,  and  sets  up  matter  of  subsequent 
discharge.  But  there  is  a  manifest  distinction  between  such  pleas 
and  those  which  rely  upon  matter  of  discharge  and  extinguishment 
of  the  right  of  action  ;  as  to  which  latter  class  no  authority  has  been 
cited  to  show  the  general  form  of  traverse  is  allowable,  and  indeed 
it  is  excluded  by  the  very  terms  of  the  rule  above  referred  to. 
Thus  in  a  plea  of  payment,  or  accord  and  satisfaction,  or  release, 
or  of  any  matter  which  extinguishes  the  right  to  sue,  both  the 
rules  of  pleading  and  the  course  and  practice,  from  the  earliest 
time,  require  the  plaintiff  to  make  a  traverse  of,  or  to  deny  the 
material  fact  stated  in  the  plea,  which  constitutes  the  discharge  or 
extinguishment  ^f  the  right  of  action." 

The  third  resolution  in  Orogatee  Case  is,  « That  when  by  the 
defendant's  plea  any  authority  or  power  is  mediately  or  imme- 
diately derived  from  the  plaintiff,  there,  although  no  interest  be 
claimed,  the  plaintiff  ought  to  answer  it,  and  shall  not  reply 
generally  de  injuria  $ua  propria.*'  This  resolution  is  fully  recog- 
nised and  acted  upon  in  ihb  case  of  Milner  vs.  Jordan^  8  Adol.  k 
SUis  620 ;  55  Eng.  Com.  Law  Rep.  620. 

In  Salter  vs.  Purchelly  in  the  Exchequer  Chamber,  1  Adol.  & 
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Ellis  210  (41  Eng.  Com.  Law  506),  Chief  Justice  Tindal  thus 
clearly  explains  the  rule :  « The  rule  by  which  the  plaintiff  has 
been  permitted  to  use  this  general  form  of  replication,  instead  of 
being  compelled  to  take  issue  on  some  material  fact  stated  in  the 
defendant's  plea,  has  always  been  limited  in  its  terms  and  in  its 
application  to  cases  of  actions  brought  for  personal  injuries,  where 
the  facts  stated  in  the  plea  amount  merely  to  matter  of  excuse  or 
justification  of  the  act  complained  of.  As  where  in  trespass  for 
assault  and  battery  there  is  a  plea  of  son  €ts$ault  demesne^  or  a 
plea  of  moUiter  ntanus  impo9uit  in  defence  of  possession ;  or  in 
false  imprisonment,  where  there  is  a  plea  that  the  plaintiff  broke 
the  peace,  and  that  he  the  defendant  being  a  constable  and 
present,  took  him  in  order  to  carry  him  to  a  justice  of  the  peace ; 
or  in  Ml  action  on  the  case  for  defamation,  where  the  plea  justifies 
by  reason  of  the  truth  of  the  words  spoken ;  in  all  which  and 
similar  instances  the  facts  stated  in  the  plea  show  that  at  the  time 
the  act  complained  of  was  done,  it  was  done  under  circumstances 
which  make  it  excusable  or  justifiable  in  the  eye  of  the  law.  And 
it  is  to  such  pleas  only  that  the  rule  in  Orogate*8  Case  applies. 

The  fourth  resolution  in  Crogate'%  Case  determined  that  under 
the  particular  facts  in  that  case,  the  issue  would  be  full  of  multi- 
plicity of  matter,  when  an  issue  ought  to  be  full  and  single ;  that 
is  to  say,  that  de  injuria  being  a  denial  of  the  whole  plea,  would 
in  that  case  be  bad  for  duplicity. 

The  fourth  resolution  is  not  adhered  to  in  modern  practice  as 
closely  as  the  other  three.  The  case  of  O'Brien  vs.  Saxon,  for 
instance,  2  Barn.  &  Cress.  918,  9  Eng.  Com.  Law  Bep.  908,  was 
an  action  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff.  The  defendant  pleaded  that  the  plaintiff 
being  a  trader,  and  being  indebted  to  the  defendant  in  the  sum  of 
1002.,  became  bankrupt,  whereupon  the  defendant  sued  out  the 
commission.  JEleplication  de  injuria^  demurrer  assigning  for  cause 
that  the  plaintiff  by  the  replication  had  attempted  to  put  in  issue 
three  distinct  facta — the  act  of  bankruptcy,  the  trading,  and  the 
petitioning  creditor's  debt.  The  Court  overruled  the  demurrer, 
because  the  three  facts  connected  together  constituted  but  one 
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entire  proposition.  See  also  Selby  vs.  Bardons,  23  Eng.  Com.  Law 
Rep.  1 ;  3  Barn.  &  Adol.  1.  An  avowry  in  replevin  set  up  "that 
the  plaintiff  was  an  inhabitant  of  that  part  of  St.  Andrews, 
Holborn,  which  is  above  the  bars,  and  occupier  of  a  tenement  in 
the  parish  of  St.  George  the  Martyr ;  that  the  rate  was  duly 
made  and  published  for  those  districts,  in  which  the  plaintiff  was 
rated  at  7i.,  of  which  the  defendant  who  was  collector  gave  him 
notice  and  demanded  payment,  which  being  refused  he  summoned 
him  before  the  justices  where  he  appeared,  but  showing  no  cause 
for  his  refusal  the  justices  made  their  warrant  to  defendant  to 
distrain,  under  which  he  and  the  other  defendant  as  his  bailiff 
took  the  goods  and  chattels  in  the  declaration  mentioned  as  a 
distress.    Plea,  de  injuria  and  demurrer. 

The  demurrer  was  overruled  by  Justices  Pattbson  and  Pabeb, 
Lord  Tentbrdek,  the  Chief  Justice,  dissenting.  This  judgment 
was  afterwards  affirmed  in  the  Exchequer,  Chief  Justice  Tibdal 
delivering  the  opinion :  3  Tyrwh.  481. 

The  applicability  of  this  traverse  to  actions  ex  contractu  has,  as 
has  already  been  said,  been  much  considered  in  recent  times. 
Lord  Dbnman,  in  Purchell  vs.  Salter,  1  Adol.  &  Ellis  601,  says : 

Upon  the  best  consideration  we  can  give  it,  we  think  that  if  the 
law  allows  a  plaintiff  to  say  that  the  defendant  of  his  own  wrong, 
and  without  the  cause  alleged  in  his  plea,  committed  the  trespass 
(as  in  trespass),  or  took  the  goods  and  cattle  (as  in  replevin),  or 
spoke  or  published  the  words,  or  published  the  libel  (as  in  defama- 
tion), or  committed  the  grievances  (as  in  malicious  prosecution),  or 
allows  again  to  a  defendant,  where  the  pleadings  go  beyond  a 
replication,  to  say  that  the  cattle,  for  instance,  were  in  the  close 
of  the  plaintiff,  of  the  wrong  and  injury  of  the  plaintiff,  and 
without  the  cause  by  him  in  his  pleading,  as  the  case  may  be,  in 
trespass  or  replevin  alleged.  So  also  it  should  seem  that  the 
principles  of  pleading  may  be  extended  to  say  that  a  defendant 
of  his  own  wrong,  and  without  the  cause,  &c.,  broke  the  covenant, 
or  broke  the  promise,  &c.,  or  refused  to  pay  the  debt,  or,  if  the 
form  be  liked  better,  broke  the  contract;  or  in  debt  (if  the  lan- 
guage <  of  his  own  wrong'  ought  not  to  be  introduced  into  actions 
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of  debt,  these  words  might  be  altogether  omitted),  and  it  might  be 
said  that  the  defendant,  without  the  cause  alleged,  refused  to  pay 
the  debt,  &c.  But  if  this  compendious  form  of  replication  be 
allowed  in  these  actions,  it  may  be  necessary  to  confine  the  plain- 
tiff within  some  limits.  And  in  considering  that  there  are  a  number 
of  exceptions  to  this  general  pleading  laid  down  in  Orogate's  Case; 
and  though  these  rules  may  be  thought  not  to  hare  a  direct  appli- 
cation to  actions  on  promises  and  debt ;  yet  we  think  that  if  in 
consequence  of  a  new  practice  of  pleading  being  introduced,  a 
form  of  replication  not  before  in  use  in  any  particular  form  of 
action  should  be  adopted  into  it  from  some  other,  the  most  conve- 
nient course  is  also  to  adopt  the  rules  and  exceptions  which  had 
applied  to  it  in  that  form,  as  far  as  they  are  properly  applicable 
to  the  class  of  actions  in  which  they  are  so  adopted." 

This  reasoning  has  been  considered  conclusiye  in  England,  and 
a  great  variety  of  cases  illustrate  its  application  in  practice.  The 
distinction  between  matter  of  excuse  and  matter  of  discharge  is 
kept  up  quite  rigidly  as  matter  of  doctrine,  though  the  practical 
application  has  in  some  cases  been  found  embarrassing,  and  per- 
haps all  the  decisions  on  that  subject  are  not  quite  consistent. 
The  general  rule,  no  doubt,  is  properly  stated  in  these  words: 
When  the  defendant's  plea  consists  of  mere  matter  of  excuse,  the 
plaintiff  may  reply  generally,  that  the  defendant  broke  his  pro- 
mise without  the  cause  alleged,  and  so  put  the  whole  plea  in 
issue. 

Matter  of  excuse,  to  be  put  in  issue  by  the  replication  de  injuria^ 
must  be  such  in  the  first  place  as  admits  the  contract,  and  in  the 
second  such  as  is  not  in  the  nature  of  a  discharge  or  acquittance. 
Thus  in  Scott  vs.  Chappelow,  4  Mann.  &  Grang.  836  (43  E.  C.  L.  R. 
179),  the  action  was  against  the  acceptor  of  certain  bills  of  ex- 
change, who  pleaded  specially  at  length  certain  matters  which 
amounted  to  an  allegation  of  no  consideration  for  the  acceptance, 
the  replication  de  injuria  and  demurrer  followed.  The  replication 
was  held  good,  Maulb,  J.,  saying,  The  rule  in  Orogate'i  Oasej 
which  is  founded  in  good  sense,  is  this :  If  the  cause  of  action  be 
admitted,  but  an  excuse  is  set  up,  by  which  the  defendant  does  not 
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claim  any  interest  in  the  matter  of  dispute,  or  rely  upon  any  au- 
thority derived  from  the  plaintiff,  or  given  by  law,  then,  the  gene- 
ral replication  de  injuria  is  sufficient,  and  the  reason  seems  to  be 
that  it  would  be  hard  to  put  the  plaintiff  to  traverse  one  fact  only, 
when  the  defendant's  excuse  consists  of  several.  !Now,  the  sub* 
stance  of  this  declaration  is,  that  the  defendant  accepted  two  bills 
of,  exchange,  which  were  drawn  upon  him  by  the  plaintiffs.  This 
is  admitted  by  the  plea,  and  therefore  a  primd  facte  cause  <^  action 
is  admitted  by  the  defendant ;  but  he  says  that  he  is  excused  from 
paying  the  bills  by  reason  of  the  special  matter,  which,  he  stales, 
if  any  portion  of  this  excuse  had  arisen  from  an  authority  derived 
from  the  plaintiffs  not  to  pay — as  if  the  defendant  had  set  up 
accord  and  satisfaction — I  think  the  case  would  have  fallen  within 
the  exception  in  Orvgate's  Ca%e.''  See  also  Ba$an  vs.  AmM,  6 
Mees.  &  Wels.  559 ;  Reynolds  vs.  Blachhumey  7  Ad.  &  Ellis  161 
(E.  C.  L.  R.  vol.  34) ;  ariffin  vs.  YaU%,  2  Bing.  N.  0. 579  (E.  C.  L. 
R.  vol.  29) ;  and  it  is  said,  whenever  fraud  is  of  the  essence  of  the 
defence,  de  injuria  may  be  replied :  Bennett  vs.  Ball^  1  Exch.  593; 
Tolhurst  vs.  Notley,  11  Ad.  &  Ellis,  N.  S.  406  (E.  C.  L.  R.  404). 
This  replication  applies  as  well  in  debt  as  in  aeeump^it :  Cowper 
vs.  aarbeUy  13  M.  &  W.  33. 

In  the  following  cases  the  replication  was  not  allowed,  because 
the  defence  set  up  by  the  plea  consisted  of  matter  of  discharge : 
Jones  et  al.  vs.  Senior^  4  Mees.  &  W.  123 ;  Oleworth  vs.  Piekford^ 
7  M.  &  W.  314.  In  the  following  cases  it  was  held  that  de  inju- 
ria could  not  be  replied,  because  the  plea  was  a  denial  of  any 
cause  of  action,  not  an  excuse  for  non-performance :  Mwell  vs. 
Grand  June.  M.  Co.  5  Mees.  &;  W.  669;  WhiUaker  vs.  itfa«M,  2 
Bing.  N.  C.  369  (E.  C.  L.  R.  vol.  29) ;  Schild  vs.  KHpin,  8  M. 
&  W.  673. 

If  the  plea  is  in  substance  set-off,  de  injuria  cannot  be  relied: 
Salter  vs.  Purehell^  1  Ad.  &  Ell.  or  Queen's  Bench  209. 

The  subject  does  not  seem  to  have  been  much  considered  in  the 
American  Courts.  In  Tuhbs  vs.  Caewell^  8  Wend.  129,  the  Court 
expresses  the  opinion  that  de  injuria  can  only  be  used  in  actions 
ez  delicto^  and  in  Coffin  vs.  Baeeett,  2  Pick.  357,  they  so  decided. 
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The  District  Court  for  the  City  and  County  of  Philadelphia, 
while  the  rules  of  1842,  requiring  special  pleas  after  the  manner 
of  the  rules  of  Hilary  Term  1834,  were  in  force,  expressed  a  de- 
termination to  follow  the  English  practice :  Lincoln  vs.  Sander ^  4 
Peuna.  Law  Jour.  107.  P.  P.  M. 


RECENT  AMERICAN  DECISIONS. 

Supreme  ^ourt  of  Maine. 

JACKSON  V%.  THE  T.  k  C.  RAILROAD  COHPANT. 

Withotii  some  Btatniorj  provision,  no  action  can  be  maintained  in  the  name  of  an 
assignee,  upon  interest  coupons,  which  contain  no  negotiable  words,  nor 
language  from  which  it  can  be  inferred,  that  it  was  the  design  of  the  corpora- 
tion issuing  them,  to  treat  them  as  negotiable  paper,  or  as  creating  an  obliga- 
tion distinct  from,  and  independent  of,  the  bonds  to  which  they  were  seyerally 
attached  when  the  bonds  were  issued. 

The  negotiability  of  such  coupons  is  a  question  of  law,  to  be  determined,  from  the 
papers  themselves,  by  fixed  and  well-settled  rules ;  and  proof  of  custom,  as  to 
the  negotiability  of  them,  is  inadmissible. 

The  bonds  being  specialties,  the  remedy  for  breaches  thereof,  is  by  an  action,  not 
of  assumpsit,  but  of  debt  or  of  covenant  broken ;  not  being  legally  assignable, 
no  action  is  maintainable  in  the  name  of  the  holder,  though  he  be  assignee. 
GooDBKOW,  J.J  dissenting. 

It  is  indispensable  to  it«  maintenance  that  the  cause  of  action  exist  at  the  time  the 
action  was  commenced.  The  statute  of  1856,  c.  248,  does  not  remedy  this  defect. 

This  was  an  action  of  assumpsit^  brought  on  eleven  memoranda 
in  miting,  called  coupons,"  issued  by  the  defendant  corporation, 
promising  to  pay  various  sums  of  money  on  each  of  said  coupons, 
on  the  first  day  of  May,  1854.  The  general  issue  was  pleaded. 
The  plaintiff,  after  reading  the  writ  and  coupons,  called  Daniel  0. 
Emery,  who  testified  that  he  signed  the  coupons  declared  upon  in 
the  writ,  as  treasurer  of  the  defendant  corporation  ;  that  these  cou* 
pons  were  issued  by  the  said  corporation  in  connection  with  and  at* 
tached  to  certain  bonds,  upon  the  same  sheets  of  paper  with  the 
bonds,  and  that  they  were  each  and  all  so  issued  by  the  defendant 


586 


JACKSON  vs.  Y.  &  C.  RAILROAD  CO. 


corporation  for  a  valuable  consideration,  as  appeared  by  the  bond 
book  of  the  defendants,  then  in  Court. 

The  plaintiff  then  introduced  one  of  the  bonds  declared  upon  in 
this  writ,  No.  60,  for  $300,  and  the  parties  agreed  that  this  bond 
should  be  a  sample  of,  and  substituted  for,  all  the  other  bonds 
referred  to,  hj  numbers  upon  the  several  coupons  declared  upon, 
differing  from  them  only  in  the  number  appearing  on  their  face, 
and  in  the  amount  of  money  therein  promised  to  be  paid.  Said 
Emery  further  testified  that  all  the  coupons,  declared  upon  in  the 
plaintiff's  writ,  were,  when  issued  by  the  said  defendants,  attached  to 
bonds  as  aforesaid. 

On  cross-examinationy  he  testified  that  the  several  bonds,  to  which 
the  coupons  declared  upon  were  attached,  when  first  issued  by  de- 
fendants, were  issued  to  different  persons,  some  to  E.  L.  Gummings, 
and  some  to  others,  but  none  to  the  plaintiff. 

The  defendants'  counsel  then  called  E.  L.  Gummings,  who,  at 
request  of  counsel,  produced  two  writs,  pending  in  this  Court,  each 
against  the  said  defendant  corporation,  one  in  favor  of  William  C. 
Lord  and  the  other  in  favor  of  the  witness,  on  coupons  No.  6  of  the 
bonds  from  which  coupons  No.  5,  declared  on  in  this  suit,  were  ta- 
ken, and  upon  other  coupons  from  different  bonds. 

Defendants'  counsel  then  asked  the  witness  if  he  owned  all  the 
bonds  referred  to  upon  the  coupons,  in  the  suit  at  bar,  at  the  date 
of  the  writ.  The  question  was  objected  to  by  plaintiff,  but  admitted, 
and  the  witness  answered  that  he  did  then  own  them. 

The  plaintiff  offered  to  prove  the  custom  as  to  the  negotiability 
of  these  coupons.  This  testimony  was  ruled  out  by  the  Court. 
The  defendants  offered  to  prove  that  the  bonds,  referred  to  in  the 
coupons  in  suit,  were,  when  originally  issued  by  the  defendant  cor- 
poration to  Gummings  and  others,  as  above  appears,  issued  for  a 
less  sum  than  their  nominal  value.  This  testimony  was  excluded 
by  the  Court.  The  case  was  thereupon  taken  from  the  jury,  the 
defendant  defaulted,  and  the  case  reported  by  the  presiding  Judge, 
Howard,  for  the  decision  of  the  full  Court, 

JS.  L.  Oumming$y  for  the  plaintiff. 
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c7.  C.  Woodman^  for  the  defendants. 

The  opinion  concurred  in  by  a  majority  of  the  Judges  was  drawn 
up  by 

Tennbt,  C.  J. — The  plaintiff  claims,  in  this  action  of  assumpstty 
the  amount  due  on  certain  memoranda  in  writing,  called  coupons, 
signed  by  the  treasurer  of  the  defendants.  They  were  originally 
upon  the  same  sheet,  with  bonds  to  which  each  corresponded  re- 
spectively, and  which  were  issued  by  the  company  and  signed  by 
the  proper  officers,  with  the  seal  of  the  corporation  affixed. 

None  of  the  bonds,  to  which  the  coupons  in  suit  were  severally 
annexed,  were  made  to  the  plaintiff,  and  it  appeared  that  he  did 
not  own  the  bonds  at  the  commencement  of  the  suit ;  and  it  did  not 
appear  that  he  had  any  interest  in  them,  at  any  time. 

A  copy  of  the  bond,  numbered  60,  from  which  one  of  the  coupons 
in  suit  was  taken,  is  made  a  part  of  the  case,  and  the  portion 
thereof,  material  to  the  question  before  us,  is  in  these  words : — 

Know  all  men  by  these  presents,  that  the  York  and  Cumberland 
Railroad  Company  acknowledge  themselves  indebted  to  Toppan 
Robie,  or  bearer,  in  the  sum  of  three  hundred  dollars,  which  sum 
they  promise  to  pay  Toppan  Robie,  or  bearer,  in  the  city  of  Port- 
land, on  the  first  day  of  November,  A.  D.  1871,  with  interest 
thereon,  payable  semi-annually,  at  said  city  of  Portland,  on  the  first 
day  of  May  and  November,  in  each  year,  upon  the  surrender  of 
the  corresponding  coupon  hereto  annexed,  at  the  office  of  the  com- 
pany in  Portland."  The  coupon  taken  from  the  bond,  of  which  the 
foregoing  is  copied,  is  in  the  following  terms  : — "  York  and  Cum- 
berland Railroad'  Company.  Coupon  No.  1.  Bond  No.  60.  On 
the  first  day  of  May,  1852,  the  York  and  Cumberland  Railroad 
Company  will  pay  nine  dollars,  on  this  coupon,  in  Portland.  $9." 
Signed  by  the  treasurer  of  the  company. 

The  other  bonds,  from  which  the  coupons  in  suit  were  respect- 
ively taken,  are  in  the  same  form,  varying  in  the  amount  and  num- 
bers, and  the  other  coupons,  which  are  declared  upon  in  this  action, 
are  similar  in  form  to  the  one  copied,  varying,  also,  in  the  sum 
named  and  in  numbers. 
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The  coupons  on  their  face  are  not  made  payable  to  any  penon 
namedy  nor  to  the  bearer  thereof.  Each  refers,  by  the  number,  to 
the  bond  with  which  it  was  connected,  and  made  part  of  the  same ; 
this  is  apparent,  when  separated  therefrom.  The  language  of  the 
bond  clearly  imports,  that  the  expectation  of  the  company,  and  of 
the  holder  of  the  bond,  was,  that  the  coupon  would  continue  to  be 
part  and  parcel  thereof,  till  the  interest,  as  it  should  become  dae 
and  payable  upon  the  bond,  at  the  respective  times  specified  therein, 
should  be  paid,  and  then,  the  coupon  corresponding  in  time  and 
amount  with  such  interest  would  be  separated  from  the  bond,  and 
surrendered  to  the  company.  The  possession  of  the  coupon,  by  the 
company,  and  the  want  of  the  same  upon  the  bond,  or  in  the  hands 
of  the  holder,  would  be  evidence  of  payment,  and  would  supersede 
the  necessity  of  indorsement  of  interest,  as  it  should  be  paid  from 
time  to  time. 

The  coupons  in  this  case,  containing  no  negotiable  words,  nor 
any  language  implying,  or  from  which  it  can  be  inferred,  that  it 
was  the  design  of  the  company  to  treat  them  as  negotiable  paper, 
or  as  creating  any  obligation,  distinct  from,  and  independent  of 
the  bonds  to  which  they  were  severally  attached,  no  action  can  he 
maintained  thereon,  in  the  name  of  an  assignee,  without  some  statr 
utory  provision. 

The  proof  oiTered  by  the  plaintiff,  of  the  custom,  as  to  the  nego- 
tiability of  these  coupons,  was  properly  excluded.  Whether  paper 
is  negotiable  or  not  is  a  question  of  law,  to  be  determined  from  the 
paper  itself,  by  fixed  and  well-settled  rules. 

But,  it  is  said  that  coupons  are  negotiable  by  the  custom  of  mer- 
ehants.  "  General  mercantile  customs,  which  have  freqn^tly  be- 
come the  subject  of  legal  investigation  in  the  course  of  evidence, 
when  ascertained  by  long  experience  to  be  of  public  use  and  utility, 
are  at  last  recognised  and  adopted  by  the  law  without  further 
proof."  2  Stark.  Ev.  450.  In  the  case  of  JEdie  vs.  Hast  India 
Company^  2  Burr.  1216,  Justice  Foster  said,  "  Much  has  been 
said  about  the  custom  of  merchants,  but  the  custom  of  merchants 
or  the  law  of  merchants,  is  the  law  of  the  kingdom  and  is  part  of 
the  common  law.    People  do  not  sufficiently  distinguish  between 
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customs  of  diflferent  sorts  ;  the  true  distinction  is  between  general 
customs,  which  are  a  part  of  the  common  law,  and  local  customs 
which  are  not  so.  This  custom  of  merchants  is  the  general  law  of 
,the  kingdom ;  part  of  the  common  law ;  and  therefore,  should  not 
have  been  left  to  the  jury,  after  it  had  been  settled  by  judicial  de- 
terminations." In  t]xe  case  of  PillaTis  vs.  Microsd^  3  Burr.  1669, 
Lord  Mansfield  said,  "  a  witness  cannot  be  admitted  to  prove  the 
law  of  merchants." 

It  is  said  by  Mr.  Parbons,  in  his  work  on  Contracts,  vol.  1,  p. 
240, — "  It  may,  however,  be  said  here,  that  we  regard  the  English 
authorities  as  making  all  instruments  negotiable,  which  are  payable 
to  bearer,  and  are  also  customably  transferrable  by  delivery,  within 
which  definition,  we  suppose,  that  the  common  bonds  of  railroad 
companies  would  fall.  Of  the  coupons  attached,  which  have  no  seal, 
this  would  seem  to  be  probable."  These  remarks  are  inapplica- 
ble to  the  coupons  which  are  the  basis  of  the  present  suit,  they 
not  being  payable  to  the  order  of  any  person,  or  to  bearer. 

The  bonds,  with  wJiich  these  coupons  were  connected,  are  spe- 
cialties, and  actions  of  assumpsit  thereon  for  breaches  are  not  main- 
tainable, but  the  remedy  is  by  action  of  debt  or  covenant  broken. 
And  such  instruments  are  not  legally  assignable,  so  that  a  suit  can 
be  sustained  in  the  name  of  an  assignee  or  holder. 

In  the  bonds  to  which  the  coupons  were  originally  attached,  now 
in  suit,  interest  was  secured  equally  with  the  principal.  It  is  not 
easy  to  perceive  that,  so  far  as  the  interest  is  secured  by  the  bonds, 
a  different  form  of  action  could  be  treated  as  the  remedy  for  the 
breach  of  this  part  of  the  covenant,  from  that  required,  if  the  com- 
pany should  fail  to  pay  the  principal.  The  coupons  attached  to 
the  bonds  certainly  do  not  cancel  or  nullify  the  covenant  in  the  bond 
to  pay  the  interest,  and  if  suits  in  assumpsit  can  be  maintained  for 
the  former,  the  company  is  liable  to  the  payment  of  double  inter- 
est. 

This  action  was  commenced  and  the  same  was  tried  prior  to  the 
statute  of  1856,  c.  248.  It  is  a  general  principle  that  the  cause 
of  action  must  exist  at  the  time  it  is  instituted,  as  indispensable  to 
its  maintenance  ;  otherwise  the  obligation  of  the  contract  would  be 
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impaired.  No  cause  for  this  action  in  the  name  of  the  plaintiff  is 
shown  at  the  time  it  was  commenced,  or  when  the  trial  took  place. 
And  the  statute  does  not  profess  to  remedy  this  defect. 

Plaintiff  nonsuited. 

GoODENOWy  J.,  dissenting. — This  is  an  action  of  asiumpsit^ 
founded  on  certain  coupons,  which  were  attached  to  bonds  issued 
by  the  defendants,  payable  to  Toppan  Robie  or  bearer.  It  is  ad- 
mitted that  the  plaintiff  is  not,  and  never  was,  the  owner  of  the 
bonds  from  which  the  coupons  offered  in  evidence  have  been  cot 
off.  It  is  contended  on  the  part  of  the  defence,  that  these  coupons 
are  not  negotiable,  and  that  no  action  can  be  maintained  upon  them, 
in  the  name  of  any  other  person  than  the  owner  of  the  bonds ;  and 
secondly,  that  if  any  action  can  be  maintained  by  the  plaintiff,  it 
should  be  an  action  of  covenant  or  debt,  and  not  assumpsit 

In  Miller  vs.  Bace^  1  Burr.  452,  it  was  settled  that  property  in 
a  bank  note  passes  like  that  in  cash,  by  delivery ;  and  a  party  taking 
it  bond  JidCj  and  for  value,  is  entitled  to  retain  it  as  against  the 
former  owner  from  whom  it  has  been  stolen  ;  and  that  property  in 
negotiable  instruments  will  pass  like  that  in  coin,  along  with  the 
possession,  when  they  have  been  put  in  that  state,  in  which,  ac- 
cording to  the  usage  and  custom  of  trade,  they  are  transferred  by 
one  man  to  another  by  delivery.  1  Smith's  Leading  Cases,  Miller 
vs.  MacBy  [258,]  note.  Whenever  an  instrument  is  such  that  the 
legal  right  to  the  property,  secured  thereby,  passes  from  one  man 
to  another  by  the  delivery  thereof,  it  is,  properly  speaking,  a  ne- 
gotiable instrument,  and  the  title  to  it  will  vest  in  any  person  taking 
it  hondfide^  and  for  value,  whatever  may  be  the  defects  in  the  tide 
of  the  person  transferring  it  to  him.  Ibid. 

It  appears  to  be  settled,  in  American  cases,  that  the  holder  of 
a  negotiable  note  is  primd  facie  entitled  to  recover,  upon  merely 
producing  the  note  ;  but,  if  the  defendant  proves  that  the  note  was 
fraudulent  in  its  inception,  or  fraudulently  put  in  circulation,  or 
stolen,  or  lost,  or  obtained  by  duress,  there  is  thrown  upon  the 
plaintiff  the  burden  of  proving  that  he  is  a  holder  bond  fide,  and 
for  a  valuable  consideration.    Ibid.  263,  6,  note. 
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Professor  Parsons,  in  his  work  on  the  Law  of  Contracts,  says, 
(vol.  1,  p.  203,)  We  may  find  the  reasons  of  the  law  of  negotiable 
bills  and  notes  in  their  origin  and  purpose.  By  interchange  of 
property,  men  supply  each  other's  wants  and  their  own,  at  the  same 
time.  In  the  beginning  of  society,  this  could  be  done  only  by  ac- 
tual barter,  as  it  is  now  among  the  rudest  savages.  But  very  early 
money  was  invented  as  the  representative  of  all  property,  and  as 
measuring  its  convertible  value.  The  utility  of  this  means  enlarged, 
as  the  wants  of  commerce,  which  grew  with  civilization,  were  de- 
veloped. But  at  length  more  was  needed ;  it  became  expedient  to 
take  a  further  step ;  and  negotiable  paper,  first  bills  of  exchange, 
and  then  promissory  notes,  were  introduced  into  mercantile  use,  as 
the  representative  of  the  representative  of  property  ;  that  is,  as  the 
representative  of  money.  *  *  But,  still,  coin  was  itself  a  substantial 
article,  not  easily  moved  to  great  distances  in  large  quantities  ;  and 
while  it  adequately  represented  all  property,  it  failed  to  represent 
credit.  And  this  new  invention  was  made,  and  negotiable  paper 
introduced  to  extend  this  representation  another  degree.  It  does 
not  represent  property  directly,  but  money.  And,  as  in  one  form, 
it  represents  the  money  into  which  it  is  convertible  at  the  pleasure 
of  the  holder,  so,  in  another  form,  it  represents  a  future  payment 
of  money,  and  then  it  represents  credit." 

If  a  note  be  originally  made  payable  to  bearer,"  it  is  nego- 
tiated or  transferred  by  delivery  only,  and  needs  no  indorsement, 
any  person  bearing  or  presenting  the  note  becoming,  in  that  case, 
the  party  to  whom  the  maker  of  the  note  promises  to  pay  it,  and 
the  holder  of  negotiable  paper  indorsed  in  blank,  or  made  payable 
to  bearer,  is  presumed  to  be  the  owner  for  consideration.  Id.  206. 
It  was  the  intention  of  the  defendants,  in  issuing  these  railroad 
bonds  and  coupons,  to  create  a  new  species  of  negotiable  paper. 
As  such,  it  would  more  readily  pass  into  circulation  and  command 
a  higher  price  in  the  markeft,  without  increasing  their  burthens. 
They  could  as  conveniently  pay  the  interest,  as  it  became  due,  to 
the  holders  of  the  coupons,  whpever  they  might  be,  as  to  the  ob- 
ligees, or  bearers  of  these  bonds.  There  is  no  promisee  named  in 
the  coupons.    The  law  will  imply  that  the  promise  is  to  the  holder, 
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band  fide.  From  the  peculiar  terms  of  the  contract,  it  is  reasonable 
to  conclude,  that  the  parties  understood  and  agreed  that  the  coupons 
should,  from  time  to  time,  as  the  interest  became  due,  be  separated 
from  the  bonds,  and  pass  into  circulation  as  the  representative  of 
money. 

If  the  action  were  founded  on  the  bonds  for  the  recovery  of  the 
principal  sum  and  interest  on  the  coupons  annexed  to  them^  it  might, 
perhaps,  be  successfully  contended,  that  it  should  be  debt  or  cove- 
nant, and  not  an  action  of  assumpsit. 

But  it  seems,  that  it  is,  and  was  intended  to  be,  a  contract  in  the 
alternative^  depending  upon  future  contingencies  or  acts  of  the  ob- 
ligees ;  a  contract  under  seal  to  pay  the  obligee  or  bearer,  if  he  re- 
tains the  coupons  with  the  bond,  and  brings  his  action  to  recover 
principal  and  interest  at  the  same  time ;  or  a  promise  to  pay  the 
holder  of  the  coupons,  if  the  obligee  or  bearer  of  the  bond  shsll 
choose  to  cut  them  off,  and  dispose  of  them,  retaining  the  bond. 
It  is  the  same  in  all  negotiable  promissory  notes. 

If  A.  in  his  note  promises  to  pay  B.,  or  his  order,  then  the 
original  promise  is  in  the  aUemative,  and  it  is  this  which  makes  the 
note  negotiable.  The  promise  is  to  pay  either  B.  or  some  one  else, 
to  whom  B.  shall  direct  the  payment  to  be  made.  And  when  B. 
orders  the  payment  to  be  made  to  C,  then  G.  may  demand  it  under 
the  original  promise.  He  may  say  the  promise  was  made  to  B., 
but  it  was  a  promise  to  pay  C.  as  soon  as  he  should  come  withm  the 
condition  ;  that  is,  as  soon  as  he  should  become  the  payee  by  order 
of  B.  And  then  the  law  merchant  extends  this  somewhat,  bj 
saying  that  the  original  promise  was  in  fact  to  pay  either  to  B.  or 
or  to  0.,  if  B.  shall  order  payment  made  to  him,  or  to  any  person  to 
whom  G.  shall  order  payment  made,  after  B.  has  ordered  payment 
made  to  G."    1  Parsons  on  Gontracts,  202,  203. 

Gutting  the  coupons  from  the  bonds,  by  the  obligee,  and  deliver- 
ing them  to  a  third  person,  may  be  regarded  as  equivalent  to  the 
indorsement  of  paper  payable  to  order,  or  the  delivery  of  paper 
payable  to  bearer.  It  would  extinguish  the  claim  of  the  holder 
of  the  bonds  pro  tanto,  upon  the  defendants,  and  create  a  new  ob' 
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ligation,  in  lien  of  it,  to  pay  the  same  amount  to  the  holder  of  the 
coupons. 

This  would  furnish  an  adequate  consideration  for  the  promise  of 
the  defendants  to  pay  the  hearer  or  holder  of  the  coupons.  To 
this  the  defendants  may  be  considered  as  consenting,  when  they 
executed  and  issued  the  bonds. 

The  obligation  to  pay,  does  not  rest  upon  the  ground  of  any 
actual  or  supposed  relationship  between  the  parties,  as  some  of  the 
earlier  cases  would  seem  to  indicate."  ^'But  upon  the  broader 
and  more  satisfactory  basis,  that  the  law,  operating  on  the  act  of 
the  parties,  under  the  duty,  establishes  the  privity,  and  implies  the 
promise  and  obligation,  on  which  the  action  is  founded."  Brewer 
vs.  Bt/er,  7  Cush.  887. 

Professor  Parsons  says  (vol.  1,  p.  240),  "  We  regard  the  English 
authorities  as  making  all  instruments  negotiable  which  are  payable 
to  bearer,  and  are  also  transferrable  by  delivery,  within  which  defi- 
nition we  suppose  that  common  bonds  of  railroad  companies  would 
fall.  Of  the  coupons  attached,  which  have  no  seal,  this  would  seem 
to  be  probable.  But  usage  must  have  great  influence  in  determining 
this  question."    Note  o  and  cases  cited. 

The  case  finds,  that  the  plaintiff  offered  to  prove  the  custom" 
as  to  the  negotiability  of  these  coupons,  and  that  this  testimony 
was  ruled  out  by  the  Court.  The  ruling  of  the  presiding  Justice 
was  not,  in  this  respect,  erroneous.  It  was  a  question  of  law. 
Public  policy,  as  well  as  the  interest  of  the  parties,  requires  that 
the  question  should  be  settled  distinctly,  one  way  or  the  other,  as 
matter  of  law,  and  should  not  depend  upon  the  verdict  of  a  jury,  in 
each  particular  case. 

Although  an  instrument  may  contain  nothing  on  the  face  of 
it  inconsistent  with  the  character  of  negotiability,  still,  if  be  not 
accostomably  transferrable  in  the  same  manner  as  cash,  it  will  not 
be  looked  upon  as  a  negotiable  instrument.  Thus,  in  Lang  vs. 
Smithy  7  Bing.  284,  a  question  arising,  whether  certain  instru- 
ments called  bordereaux  and  couponsj  which  purported  to  entitle 
the  bearer  to  portions  of  the  public  debt  of  the  kingdom  of  Naples, 
were  negotiable  instruments,  the  jury  having  found  that  they  did 
Vol.  XL— 38 
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not  usually  pass  from  hand  to  hand  like  money ;  that  finding  was 
held  conclusive  to  show  that  they  were  not  negotiable  instruments. 
Whether  an  instrument,  which  has  never  been  solemnly  recognised 
by  the  law  as  negotiable,  be  accustomably  transferrable  by  delivery, 
or  not,  is  a  question  which  must,  in  each  case,  be  left  to  the  de- 
termination of  a  jury.  It  was  submitted  to  the  jury  in  Lang  vs. 
Smithy  and  held  to  have  been  rightly  so."  1  Smith's  Leading 
Gases  261,  note. 

Without  any  proof  of  usage  or  custom,  on  the  part  of  the  plaintiff, 
the  Court  are  authorized  to  decide,  from  the  face  of  the  contract, 
its  origin  and  purpose,  that  these  coupons  are  negotiable  instru- 
ments. 

In  Lang  vs.  Smithy — "  These,"  said  Tindal,  C.  J.,  "  are  not 
English  instruments,  recognised  by  the  law  of  England,  but  Nea- 
politan securities,  brought  to  the  notice  of  the  Court  for  the  first 
time,  and,  as  Judges,  we  are  not  allowed  to  form  an  opinion  on 
them  unless  supplied  with  evidence  as  to  the  law  of  the  eowUry 
whence  they  came.  Judges  have  only  taken  upon  themselves  to  de- 
cide the  nature  of  instruments  recognised  by  the  laws  of  this  country, 
as  bills  of  exchange,  which  pass  current  by  the  law  merchant,  dividend 
warrants,  or  exchequer  bills,  the  transfer  of  which  is  founded  on 
statutes,  which  a  Judge  in  an  English  Court  is  bound  to  know." 

In  Clark  vs.  Farmers'  Manufacturing  Co.y  15  Wend.  266,  it 
was  held  that  a  note  for  the  payment  of  money  under  sealy  though 
in  all  other  respects  like  a  promissory  note,  is  not  negotiable. 
The  plaintiff  declared  in  debtj  as  the  indorsee  of  the  instrument. 

He  proved  the  death  of  the  payee,  and  the  indorsement  of  the 
note  to  him  by  his  executor. 

It  does  not  appear  that  the  indorsement  by  the  executor  was 
under  seal. 

Without  intending  to  question  the  correctness  of  the  conclusion 
of  the  Court  in  that  case,  the  case  under  consideration  is  regarded 
as  one  essentially  differing  from  it.  We  have  before  adverted  to 
its  peculiarities. 

In  Hinkleg  vs.  Fowler,  15  Maine  285,  Sheplby,  J.,  after  stating 
certain  well  established  rules,  says,  "  Without  a  violation  of  these 
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rales,  a  statute  or  record,  or  sealed  instrument,  may  no^  only  be 
used  as  evidence,  but  may  form  the  very  foundation  out  of  which 
arises  an  action  of  assumpsit.'* 

In  Fenr^  vs.  Hears,  2  Bl.  R.  1269,  the  defendant  made  a  bond 
to  one  Cox,  and  indorsed  upon  it  an  agreement  to  pay  to  any 
assignee  of  Cox  ;  the  plaintiff  being  assignee  maintained  assumpsit. 

"  Jnn«»  vs,  Wallace,  8  T.  R.  695,  was  assumpsit  by  the  as- 
signee against  the  obligor  of  a  stock  bond,  and  the  Court  say  this 
is  not  an  action  on  the  bond ;  that  the  assignment  is  a  consider- 
ation for  the  assumpsit,  and  liken  it  to  an  assumpsit  on  a  foreign 
judgment.'* 

From  the  best  examination  and  consideration  I  have  been  ena- 
bled to  give  this  case,  I  arrive  at  the  conclusion  that  the  coupons 
declared  upon  must  be  regarded  as  negotiable  instruments  ;  and  that 
when  transferred,  by  being  cut  off  and  delivered,  the  holder  of  them, 
in  good  faith  and  for  value,  may  maintain  an  action  of  assumpsit 
in  his  own  name  against  the  defendants. 

Note.  Since  the  aboye  was  written,  Redfield  on  Railways  has  been  published, 
to  whioh  I  refer,  page  595,  2  o^^^  there  cited. 


The  foregoing  case  inToWes  a  question 
of  very  considerable  practical  interest, 
but  some  of  the  propositions  maintained 
in  the  opinion  of  the  Chief  Justice,  with 
whom  the  majority  of  the  Court  concur, 
seem  to  us  not  altogether  reconcileable 
with  the  more  recent  decisions  of  the 
American  Courts. 

I.  He  regards  the  well-established 
rules  of  the  old  common  law,  as  recog- 
nising nothing  as  strictly  negotiable 
except  bills  of  exchange  and  promissory 
notes.  This  is  explicitly  declared  by 
Bbonson,  J.,  in  Birohhead  m.  Brown, 
5  HiU  N.  Y.  Rep.  684,  646.  The  cases 
baring  upon  the  question  are  carefully 
digested  in  1  Am.  Lead.  Cas.  824;  1 
Smith's  Lead.  Cas.  435,  Am.  note.  The 
rule  has  been  extended,  by  courtesy, 
among  mercantile  men,  to  many  forms 
of  contract,  analogous,  but  not  strictly 


in  form  the  same  as  bills  of  exchange ; 
such  as  bankers'  checks,  bank  bills,  and 
CTen  certificates  of  deposit  in  some  in- 
stances, when  made  payable  to  order: 
Stoney  va,  American  Life  Insurance  Co., 
11  Paige  634. 

II.  The  rule  in  regard  to  negotiable 
paper  has  been  so  far  extended  in  £ng- 
gland,  as  to  include  public  stocks,  or 
state  and  national  securities:  Gorgier 
vs.  Mieville,  3  B.  &  Cress.  45 ;  Lane  va. 
Smith,  7  Bing.  284.  In  both  of  these 
cases,  whioh  arose  upon  the  public  secu- 
rities of  foreign  goTemments,  evidence 
seems  to  have  been  received  to  show 
that  by  the  custom  of  business  among 
merchants  and  others  in  England,  these 
securities  passed  by  delivery  like  money. 
And  the  latter  case,  which  arose  upon 
Neapolitan  bonds,  with  coupons  attached 
for  the  payment  of  interest,  Timdal,  C. 
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J.,  said  in  reply  to  the  point,  that  the 
Court  should  have  decided  the  question 
of  negotiability  as  a  question  of  law, 
and  not  have  admitted  eyidence  of  the 
custom  of  trade  in  regard  to  them,  after 
declaring,  that  upon  their  face  these 
Neapolitan  bonds  ga^e  no  eyidence  of 
being  negotiable  r  "  We  are  not  allowed 
to  form  an  opinion  on  them,  unless  sup- 
plied with  eyidence  as  to  the  law  of  the 
place  whence  they  come;'*  and  adds, 
that  Courts  can  only  decide  such  paper 
to  be  negotiable  as  is  made  so  by  statute, 
which  Courts  are  bound  to  know.  It  is 
well  known  to  the  profession,  that  long 
before  any  English  statute  existed,  mak- 
ing notes  or  bills  negotiable,  they  were 
so  treated  by  custom  and  the  usages  of 
trade,  which,  upon  any  oontroyersy  aris- 
ing, were  determined  by  a  special  jury  of 
merchants,  partly  upon  their  own  know- 
ledge, and  partly  upon  the  testimony 
of  others  experienced  in  these  matters, 
much  as  we  receiye  the  testimony  of 
experts  at  the  present  day,  upon  scien- 
tific questions. 

It  seems  yery  proper  then,  that  when 
any  question  arises  in  the  Courts  in 
regard  to  the  negotiability  of  securities 
known  in  the  market,  the  custom  of 
merchants  in  regard  to  treating  them  as 
negotiable,  should  be  receiyed  as  one 
element  to  enable  the  Court  to  arriye  at 
a  satisfactory  solution  of  the  question 
of  their  negotiability.  And  so  it  seems 
the  English  Courts  proceeded  in  regard 
to  the  question,  when  it  arose  as  to  the 
public  securities  of  foreign  states. 

The  same  rule  has  been  adopted  in 
the  American  Courts  in  regard  to  the 
public  securities  of  the  different  states : 
Delafield  vt.  The  State  of  Illinois,  2  HiU 
N.  Y.  Rep.  169. 

And  the  same  rule  has  been  extended 
in  England  to  the  ease  of  Exchequer 
Bills:  Hookey  m.  Pole,  4  Bam.  &  Aid.  1. 

III.  It  is  now  entirely  well  settled  in 


the  American  Courts,  that  the  deben- 
tures (as  they  are  called  in  England, 
which  literally  imports  certificates  of 
indebtedness,  and  which  are  more  com- 
monly called  in  this  country  bonds, 
whether  under  seal  or  not,  by  which  is 
meant  obligation,  in  the  general  sense 
of  the  word),  when  issued  by  railways 
or  other  priyate  corporations,  either  in 
blank,  or  made  payable  to  bearer,  or  to 
some  one  by  name,  or  bearer,  or  his 
order,  and  indorsed  blank,  all  of  which 
forms  are  regarded  as  eqoiyalent  ia 
legal  force,  must  be  regarded  as  nego- 
tiable instruments,  because  the  practice 
of  business  men  throughout  the  country 
has  made  them  so:  Morris  Canal  and 
Boating  Co.  vt.  Fisher,  1  Stockton  Cb. 
Rep.  667 ;  Mechanics'  Bank  v<.  N.  Y.  & 
N.  H.  Railway,  8  Keman  599;  S.  C.  4 
Duer  480;  Carr  vt.  Le  Fevre,  27  Pens. 
Rep.  418. 

And  yery  recently  the  question  came 
before  the  United  States  Supreme  Court 
in  White  vt,  Vermont  and  Massachusetts 
Railway  Co.,  where  the  negotiability  of 
the  instruments  was  fully  maintained :  21 
How.  Rep.  676.  And  in  Chapin  vt.  same 
defendant,  8  Oray  675,  the  same  doctrine 
is  maintained.  The  same  rule  has  been 
repeatedly  extended  to  th^  securities  is- 
sued by  counties,  cities,  and  other  muni- 
cipalities :  Craig  vt.  The  City  of  Yicks- 
burg,  31  Miss.  Rep.  216. 

But  the  English  Courts  hare  not 
treated  these  railway  bonds,  or  deben- 
tures as  they  call  them,  as  strictly  nego- 
tiable: AthensBum  Life  Insurance  Co. 
vt,  Pooley,  5  Jur.  N.  S.  129;  S.  C.  8  De 
Gex  &  Jones  294  (1859).  And  the 
English  Courts,  in  a  carefully  considered 
case,  haye  yery  recently  held,  that  a 
corporation  is  not  holden  by  a  strictly 
negotiable  instrument  purporting  to  be 
issued  by  them,  and  regular  upon  its 
face,  proyided  the  company  had  no 
authority  to  issue  the  same,  thus  making 
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%  distinotion  in  that  respeot,  between 
securities  irregularly  issued  and  those 
which  were  ultra  mret:  Balfour  vs. 
Ernest,  5  Jur.  N.  S.  489. 

IV.  A  distinction  has  sometimes  been 
attempted  to  be  made  between  the  right 
to  maintain  an  action  upon  the  interest 
coupons  and  the  debenture  certificates 
themselves.  Thus,  in  Crosby  vs.  New 
London  W.  &  P.  Railway  Co.,  26  Conn. 
Rep.  121,  where  the  plaintiff  brought  an 
action  upon  one  of  the  coupons  attached 
to  the  bonds  issued  by  the  company, 
and  in  form  yery  similar  to  the  one  sued 
in  the  present  case,  it  was  held  the 
action  could  not  be  maintained  upon  the 
coupon,  as  that  was  not  to  be  regarded 
as  a  distinct  and  independent  contract, 
but  a  mere  accessory  of  the  bond,  and 
that  the  action  should,  therefore,  have 
been  upon  the  bond.  But  we  apprehend 
that  no  such  distinction  is  maintained 
in  practice,  but  that  the  coupons  are 
regarded  as  equally  negotiable  with  the 
bonds,  and  that  they  pass  currently  as 
money  the  same  as  the  bonds  themselves. 
And  the  fact  that  they  do  not  contain 
the  name  of  any  payee,  or  purport  to  be 
made  payable  to  bearer,  does  not  seem 
to  us  of  any  practical  importance,  if, 
in  fact,  among  business  men,  they  have 
acquired  the  character  of  negotiable 
securities,  and  of  this,  we  think  there 
can  be  no  question.  Mr.  Justice  McLban 
seems  to  have  entertained  similar  doubts 
in  the  case  of  WilUamson,  Trustee,  vs. 
New  Albany  and  Salem  Railway,  9  Am. 
Railway  Times,  March  12,  1857.  But 
in  White  vs,  Vermont  and  Massachusetts 
Railway  Co.,  supra,  it  was  regarded  as 
no  objection  to  the  bearer  maintaining 
an  action  upon  the  bonds,  that  they 
were  issued  in  blank  and  contained  no 
promise  to  pay  to  the  bearer.  It  is  said 
any  bond  fids  holder  mtiy  fill  up  the 
blank  with  his  own  name,  whenever  he 
finds  it  necessary  to  bring  an  action; 


and  **  make  them  payable  to  himself  or 
bearer,  or  to  order.  In  other  words, 
the  company  intended,  by  the  blank,  to 
leave  the  holder  his  option  as  to  the 
form  or  character  of  the  negotiability, 
without  restriction."  As  to  the  nego- 
tiability of  this  class  of  securities,"  says 
Mr.  Justice  Nslsok,  **we  think  the 
usage  and  practice  of  the  companies 
themselves,  and  or  the  capitalists  and 
business  men  of  the  country  dealing  in 
them,  as  well  as  the  repeated  decisions, 
or  recognition  of  the  principle  by  Courts 
and  Judges  of  the  highest  respectability, 
have  settled  the  question."  And  if  so, 
we  are  confident  it  will  ultimately  be 
regarded  as  extending  to  the  coupons, 
or  interest  warrants,  as  well  as  to  the 
securities  themselves,  since  both  are 
equally  a  promise  to  pay  the  amount  to 
the  bearer,  and  both  pass  without  re- 
striction, in  the  market  as  money.  It 
is  in  practice  an  unusual  event  for  the 
holder  of  the  bonds  to  present  his  own 
coupons  to  the  treasurer  of  the  company 
for  payment.  They  are  in  practice  al- 
ways negotiated  through  the  banks  and 
brokers.  There  seems,  therefore,  an 
imperious  necessity  for  holding  both 
negotiable  securities. 

The  very  able  and  satisfactory  opinion 
of  Mr.  Justice  Ooodbnow  renders  further 
comment  needless.  But  it  should  be  re- 
membered, that  many  of  the  obstacles  in 
the  way  of  the  negotiability  of  these  in- 
struments, alluded  to  by  Ch.  J.  Tenmst, 
have  hitherto  induced  the  English  Courts 
to  deny  the  character  of  negotiability 
both  to  the  bonds  and  the  coupons,  and 
it  is  only  in  the  case  of  White  vs.  Vermont 
and  Massachusetts  Railway  Co.,  supra, 
decided  after  the  principal  case,  that  the 
English  cases  were  distinctly  overruled 
in  this  country.  And  even  at  the  pre- 
sent moment  (1868),  there  seems  to  be 
no  decision  directly  in  conflict  with  the 
principal  case.  I>  F.  R. 


508 


IN  RE  JACOB  SPANGLER. 


Supreme  Court  of  MicJagan. 

IN  THE  MATTER  OF  JACOB  SPANaLER. 

One  Spangler  iras  properly  enrolled  among  the  militia,  firota  whom  a  draft  was  to 
be  made.  By  mistake  the  name  was  written  Spangle  on  the  ballot  put  into  the 
box  from  which  the  quotA  for  the  county  was  to  be  drawn.  This  ballot  being 
among  those  drawn,  the  Court  were  of  opinion  that  the  draft  was  not  vitiated 
by  the  error  in  the  name. 

Where  one  person  is  held  in  custody  by  another,  acting  in  the  right  of  and  under 
the  authority  of  the  General  GoTernment,  or  claiming  in  good  faith  and  under 
color  of  such  authority  to  be  so  acting,  the  State  Courts  have  no  jurisdiction  to  « 
inquire  into  the  validity  of  such  authority,  and  to  discharge  the  person  so  held 
from  custody. 

Where  a  draft  was  made  under  «  law  of  Congress,  but  under  the  dirMtion  of  the 
Governor  of  the  State,  and  by  Draft  Oommissiouers  appointed  by  htm,  H  was 
held  that  the  persons  drafted  and  in  custody  of  the  Draft  Commissionen,  were 
held  under  national  authority,  and  that  Ihe  State  Courts  had  no  jurisdiction  to 
inquire  into  the  validity  of  the  draft  on  habeat  corput. 

Habeas  corpus,  directed  to  Randolph  Strickland,  Draft  Gommis- 
Bioner  of  .  Clinton  county.  The  facts  of  the  case,  as  they  appear 
by  the  return  and  the  admissions  of  the  parties,  are  concisely 
stated  in  the  opinion  of  Justice  Campbell. 

J.  L,  Cliipman,  for  petitioner. 

A,  Russell,  United  States  District  Attorney,  for  respondent. 

Martin,  C.  J. — Were  it  not  for  the  importance  of  the  jurisdic- 
tional question  presented  in  this  case,  and  the  imperative  necessity 
for  its  settlement  at  this  time,  I  should  content  myself  with  decid- 
ing that  upon  the  undisputed  facts  of  this  case,  there  is  no  error 
in  the  proceedings  of  the  Draft  Commissioner,  and  that  Spangler 
must  be  redelivered  to  his  custody.  His  name  was  fully  given 
and  properly  spelled  upon  the  enrollment,  and  the  trifling  mistake 
of  dropping  out  a  letter  from  his  name  upon  the  ballots,  when  the 
person  was  clearly  designated,  could  not  render  the  draft  invalid. 

But  I  am  not  willing  to  turn  the  case  olT  upon  this  point.  The 
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main  a&d  all  important  question  is  one  of  jnrisdiction,  and  it  is 
this  which  I  shall  consider.  The  solution  of  this  question  depends, 
in  my  view,  entirely  upon  that  of  whether  Spangler  is  held  by  the 
Draft  Commissioner  under  Federal  or  State  authority;  for,  if 
under  the  former,  we  have  no  jurisdiction,  while  if  under  the  latter, 
we  have. 

I  I  do  not  concede  that  the  return  of  the  CommissioDer  that  he 
holds  Spangler  under  or  by  virtue  of  the  authority  of  the  United 
States,  is  of  itself  sufficient  to  deprive  us  of  jurisdiction  to  inquire 
into  the  catue  of  his  detention — for  this  is  a  traversable  fact ;  but 
I  do  concede,  that  if  so  held,  we  have  no  jurisdiction  to  inquire 
further  as  to  the  legality  of  such  detention,  but  that  the  whole  sub- 
ject is  exclusively  within  that  of  the  Courts  of  the  United  States. 

The  first  question  therefore  is,  under  what  authority  is  he  held? 

The  Constitution  of  the  United  States,  Art.  1,  Sect.  8,  em- 
powers Congress  to  raise  and  support  armies,  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  to  suppress  in- 
surrection, and  to  repel  invasion,  and  to  provide  for  organizing, 
arming,  and  disciplining  the  same,  and  for  governing  such  part 
of  them  as  may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  States  respectively,  the  appointments  of  the  offi- 
cers, and  the  authority  of  training  the  militia  according  to  the 
discipline  prescribed  by  Congress,  and  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  such  plans  into  execution. 

The  Constitution  itself  was  framed  and  adopted  for  the  pur- 
poses, among  others,  of  insuring  domestic  tranquillity  and  pro- 
moting the  general  welfare  of  the  people  of  the  United  States ; 
and  ^e  power  of  regulating  the  militia,  and  of  commanding  its 
services  in  times  of  insurrection,  are  natural  incidents  to  the  duty 
of  watching  over  the  internal  peace  of  the  Union.  (See  Feder- 
alist, No.  29.)  This  whole  power  was  conferred  upon  Congress, 
reserving  only  to  the  States  the  appointments  of  the  officers,  and 
the  training  of  the  militia  according  to  the  discipline  prescribed 
by  Congress.  In  the  exercise  of  this  power.  Congress,  by  the  Act 
of  July  17th,  1862  (Ch.  201),  enacted  that  the  President  should 
call  forth  the  militia — if,  by  reason  of  defects  in  existing  laws,  or 
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in  the  execution  of  them,  in  the  several  States,  or  in  any  of  them, 
it  should  be  found  necessary  to  provide  for  enrolling  the  militia, 
and  otherwise  putting  the  Act  into  execution — ^he  was  authorized 
in  such  case  to  make  all  necessary  rules  and  regulations  for  such 
purpose — the  power  of  calling  forth  the  militia  already  being  re- 
posed in  him  by  existing  laws.  By  virtue  of  this  authority,  upon 
the  4th  of  August,  1862,  the  President  ordered  a  draft  of  300,000 
militia,  to  be  immediately  called  into  the  service  of  the  United 
States,  and  directed  the  Secretary  of  War  to  assign  the  quotas  to 
the  States,  and  establish  regulations  for  the  draft,  &c. 

Such  assignments  were  accordingly  made,  and  upon  the  9th  of 
August  orders  were  issued  from  the  War  Department  requiring  the 
Governors  of  the  respective  States  to  proceed  forthwith  to  furnish 
their  respective  quotas,  directing  an  enrollment  to  be  made  of  all 
able-bodied  citizens  between  the  ages  of  eighteen  and  forty-five, 
and  providing  and  ordering  that  where  no  provision  was  made  by 
law  in  any  State  for  carrying  into  effect  the  draft  thereby  ordered, 
or  when  such  provisions  were  in  any  manner  defective,  the  draft 
should  be  conducted  in  a  manner  specified  in  such  order,  one  pro- 
vision of  which  requires  the  Governor  to  appoint  a  Draft  Commis- 
sioner for  each  county,  fixing  his  compensation  and  giving  minute 
directions  to  him  as  to  the  discharge  of  his  duties.  The  Governor 
of  this  State,  finding  that  an  imperfect  military  census  had  been 
taken,  and  that  there  were  defects  in  our  State  laws,  that  inequality 
would  occur  in  their  execution,  observed,  in  ordering  the  draft  in 
question,  the  law  of  Congress  and  the  orders  of  the  War  Depart- 
ment, and  did  not  proceed  under  the  State  law.  In  this  he  exer- 
cised an  executive  discretion,  with  which  we  cannot  interfere,  and 
which,  I  think,  was  wise  and  proper.  As  he  was  not  executmg 
the  laws  of  Michigan,  he  was,  of  necessity,  obeying  the  laws,  of 
Congress  and  the  orders  of  the  President.  The  Draft  Commisr 
sioner  appointed  by  him  was  consequently  a  Federal,  and  not^a 
State  officer,  and  the  draft  was  made  under  Federal  authority,  and 
the  relator  is  held  as  such.  The  only  remaining  question  is  that 
of  the  jurisdiction  of  this  Court,  and  of  State  officers,  to  inquire 
into  the  regularity  of  the  draft,  in  the  legality  of  Spangler*s  de- 
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tention.  Upon  this  question  I  think  there  can  be  no  doubt  that 
we  have  none.  The  Federal  Government  and  the  State  Govern- 
ments exist  as  independently  as  the  governments  of  the  several 
States.  Each  acting  within  its  sphere  is  foreign  to  the  other  and 
independent,  and  this  principle  extends  to  the  jurisdiction  of  the 
Courts  of  each.  Except  in  the  case  of  the  appellate  jurisdiction 
conferred  upon  the  Supreme  Court  of  the  United  States,  the 
Courts  have  jurisdiction  only  commensurate  with  the  law  of  the 
State  or  nation  under  which  they  severally  exist.  An  abuse  of 
the  authority  of  the  United  States,  although  committed  by  a  citi- 
zen of  this  State,  is  an  oflfence  (says  Chancellor  Kent)  against  the 
United  States,  and  exclusively  cognisable  in  their  Courts.  If  this 
be  so,  the  exercise  of  power  under  such  authority  is  equally  under 
such  exclusive  jurisdiction.  The  views  of  Chief  Justice  Tanet, 
in  Ahleman  vs.  Booths  21  Howard  506,  are  so  apposite  and  ex- 
haustive of  this  subject,  and  meet  so  fully  with  my  concurrence, 
that  it  is  hardly  possible  for  me  to  do  more  than  to  refer  to  them  as 
containing  the  whole  law  upon  the  subject.  Questions  of  this  kind, 
as  he  says,  must  always  depend  upon  the  Constitution  and  laws 
of  the  United  States,  and  not  of  a  State.  The  Constitution  was 
not  framed  merely  to  guard  the  States  against  danger  from  foreign 
nations,  but  mainly  to  secure  union  and  harmony  at  home :  for  if 
this  object  could  be  attained,  there  would  be  but  little  danger  from 
abroad ;  and  to  accomplish  this  purpose  it  was  felt  by  the  states- 
men who  framed  the  Constitution,  and  by  the  people  who  adopted 
it,  that  it  was  necessary  that  many  of  the  rights  of  sovereignty 
which  the  States  then  possessed  should  be  ceded  to  the  General 
Government,  and  that  in  the  sphere  of  action  assigned  to  it,  it 
should  be  supreme  and  strong  enough  to  execute  its  own  laws  by 
its  own  tribunals,  without  interruption  from  a  State  or  from  State 
authorities. 

The  writ  must  be  dismissed  for  want  of  jurisdiction. 

Christiancy,  J. — I  concur  with  my  brethren  in  the  result  at 
which  they  have  arrived  in  this  case ;  but  as  there  is  a  difference 
in  the  mode  of  arriving  at  that  result,  it  is  proper  that  I  should 
briefly  indicate  the  grounds  of  my  opinion. 
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Hod  the  GoTomissioner  sought  to  hold  the  prisooer  under  tie 
State  law  authorizing  a  draft,  there  could  be  no  doubt  of  the 
jurisdiction  of  this  Court  to  issue  this  writ  of  habeas  eorpu9f  and 
^0  discharge  the  prisoner,  at  any  time  before  he  had  been  actaaOj 
mustered  into  the  serTice  of  the  United  States. 

But  the  Draft  Commissioner  does  not  claim  to  detain  the  prisoner 
under  the  State  law ;  and  it  is  evident  from  the  face  of  the  paper 
set  out  in  the  returns,  that  no  attempt  was  made  to  eifect  the  draft 
under  the  State  law. 

The  draft  here  in  question  was  made  solely  under  the  authority 
of  the  Act  of  Congress  of  July  17th,  1862,  and  the  order  of  the 
President  made  for  the  purpose  of  carrying  this  law  into  eflfect— 
the  order  of  the  Secretary  of  War  being  the  order  of  the  Presi- 
dent, as  clearly  as  if  issued  and  signed  by  the  President  himself. 

But  it  is  objected  that,  in  pursuance  of  the  Act  of  Congress, 
the  draft  should  have  been  had  under  the  State  law,  which,  for 
this  purpose,  had  been  recognised  by  the  Act,  except  in  cases 
where  the  President  should  first  decide  with  special  reference  to 
this  State,  that  the  State  laws  were  defective,  or  defectively  exe- 
cuted, and  should  therefore  issue  his  orders,  specially  applicable 
to  this  State,  prescribing  the  manner  in  which  the  enlistments 
should  be  made  and  the  Act  carried  into  effect — ^that  he  had  no 
right  to  issue  the  general  order  stated  in  this  return,  leaving  it  to 
the  Executive  of  the  respective  States  to  determine  the  question. 

The  Act  of  Congress  of  July  17th,  1862  (Sect.  1),  does  not 
declare  by  whom  this  question  is  to  be  determined,  but  merely  that, 
« If,  by  reason  of  defects  in  existing  laws,  or  in  the  execution  of 
them  in  the  several  States,  or  any  of  them,  it  shall  be  found  neces- 
sary," &c.,  the  President  is  authorized  to  make  such  rules  and 
regulations.  The  power  is  made  contingent  only  upon  the  fact  of 
such  a  condition  of  the  State  laws,  or  of  their  execution — ^not  upon 
the  determination  of  the  question  by  any  particular  person  or 
officer.  And  I  can  see  no  reason  why  the  President  may  not  act, 
when  this  fact  is  found  by  the  Governor  of  a  State,  upon  whom 
the  call  is  made  for  men,  as  well  as  if  found  by  the  President 
!rhe  Governors  of  the  States  must  be  much  more  intimately 
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acquainted  with  the  character  of  the  State  laws,  and  the  difficulties 
and  defects  in  their  execution ;  and  practically,  it  seems  to  me, 
the  question  must,  as  a  general  rule,  be  left  to  the  determination 
of  the  State  Executive,  except  in  those  States  where  either  the 
State  authorities  or  the  people  are  supposed  to  be  disloyal  to  the 
Federal  Government.  Should  the  Governor  inform  the  President 
that  the  laws  of  his  state  were  so  defective,  or  defectively  executed, 
that  he  could  not  furnish  the  requisite  number  of  men  in  due 
season  under  them,  it  could  hardly  be  expected  that  the  President 
would  overrule  his  decision.  Or  take  the  reverse  of  the  ease  here 
given,  and  suppose  the  Governor  to  have  decided  that  the  laws  of 
his  State  are  neither  defective  nor  defectively  executed,  and  that 
he  so  informs  the  President,  could  it  be  expected  that  the  President 
would  disregard  this  decision  or  opinion  of  the  Governor,  and 
proceed  to  require  the  draft  to  be  made  under  the  Act  of  Congress 
and  his  own  Executive  order,  without  reference  to  the  Staite  law  ? 
Should  the  President  thus  Act,  we  should  doubtless  have  more 
complaints  than  we  have  yet  heard  of  his  exercise  of  arbitrary 
power,  and  certainly  with  more  reason. 

Hence  I  am  satisfied  that  though  the  President  may  decide 
upon  this  question  of  the  defective  condition  or  execution  of  the 
State  laws,  in  States  which  are  in  insurrection  or  more  or  less 
affected  by  the  rebellion,  or  where  there  is  good  reason  to  appre- 
hend disloyalty  on  the  part  of  the  State  Executive,  yet  he  may, 
if  he  see  fit,  and  should,  in  other  cases,  leave  this  question  to  be 
decided  by  the  State  Executive.  Hence,  I  think  the  President 
was  fully  justified  in  issuing  tht  general  order,  attached  to  the 
return  regulating  the  enrollment  and  draft  in  all  cases  where  laws 
of  the  State  are  defective  or  defectively  executed,  leaving  it  to  the 
State  Executive  to  determine  the  question :  and  when  so  deter- 
mined by  the  State  Executive,  that  determination,  as  in  the  present 
case,  is  equally  valid  and  effectual  as  if  made  by  the  Preaident 
himself.  The  effect,  therefore,  of  the  President's  order  and  the 
proclamation  of  the  Governor,  his  appointment  of  Draft  Commis- 
sioners, and  of  the  action  of  such  Commissioners,  are,  I  think, 
the  same  as  if  all  these  proceedings  for  the  enrollment  and  draft 
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had  been  especially  and  directly  prescribed  by  the  Act  of  Con- 
gress. 

The  Draft  Commissioner  appointed  by  the  Governor  must,  I 
think,  be  considered  as  acting  for,  and  exercising  the  authority  of, 
the  Federal  Government,  and  as  a  Federal  officer  for  the  perform- 
ance of  these  duties,  as  much  as  if  he  had  been  directly  appointed 
by  the  President.  The  men  to  be  raised  by  the  draft  were  to  be 
raised  for  the  Federal  and  not  for  the  State  service.  The  whole 
proceeding  was  an  exertion  of  Federal  and  not  State  authority, 
for  the  purpose  of  selecting  the  men  who  were  to  be  called  into 
service,  and,  so  far  as  the  relator  is  concerned,  for  the  purpose 
of  bringing  him  into  the  service  of  the  United  States.  The  error 
in  copying  the  name  did  not,  I  think,  affect  the  validity  of  the 
proceedings,  as  the  identity  of  the  person  intended  was  clearly 
ascertained.  The  proceedings  were,  I  think,  valid,  and  imposed 
upon  the  relator  the  duty  of  entering  the  service,  and  authorized 
the  Commissioner  to  hold  him  for  that  purpose.  If,  therefore,  the 
State  judiciary  have  jurisdiction  to  determine  the  questions  arising 
under  the  present  writ,  the  relator  should,  I  think,  be  remanded 
to  the  custody  of  the  Commissioner. 

But  should  these  views  be  erroneous,  still  I  think,  beyond  all 
controversy,  there  is  enough  appearing  in  the  case  to  show  that  the 
Commissioner  in  good  faith  claims  to  hold  the  relator  under  Fede- 
ral authority  ;  that  this  authority  is  not  set  up  as  a  mere  pretext, 
but  that  the  Commissioner  and  the  authorities  under  whom  he  acts 
are  honestly  endeavoring  to  carry  into  effect  the  requirements  of 
an  Act  of  Congress  and  the  Federal  Executive  in  a  matter  vital 
to  the  safety  of  the  nation..  The  question,  therefore,  of  the 
authority  of  the  Commissioner  to  hold  this  prisoner  for  the  pur- 
pose stated,  is  one  which  I  think  appropriately  belongs  to  the 
Federal  and  not  the  State  judiciary.  Upon  this  point  of  the 
jurisdiction,  as  applied  to  the  facts  of  the  present  case,  I  concur 
with  the  Chief  Justice  and  my  brother  Manning. 

In  either  view  of  the  case,  therefore,  the  prisoner  cannot  be 
discharged  by  this  Court. 

Campbell,  J. — Under  the  Act  of  Congress  of  July  17th,  1862, 
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the  Governor  of  Michigan  was  called  upon,  through  the  War  De- 
partment, to  furnish  troops  for  the  service  of  the  United  States, 
to  a  specified  number.  The  requisition  from  the  Secretary  of 
War  set  forth  certain  measures,  which  he  was  recommended  to 
adopts  in  case  the  State  laws  had  not  adequately  provided  for  the 
emergency.  The  principal  one  of  these  suggestions,  which  be- 
comes important  in  this  case,  was  that  commissioners  should  be 
appointed  by  him,  to  take  charge  of  the  drafting,  where  that 
should  be  resorted  to,  and  see  that  it  was  properly  carried  out. 
The  relator  was  enrolled,  and,  not  having  made  out  any  claim  to 
exemption  or  disability,  his  name  was  attempted  to  be  copied  from 
the  list  on  a  slip  of  paper,  with  the  other  names,  and  the  slip 
placed  in  the  box  and  drawn  out.  Upon  this  slip  the  name  was 
written  Spangle^"  instead  of  Spongier.''  No  other  person  of 
the  same  name  or  any  similar  name  resided  in  the  drafting  district, 
and  his  name  was  properly  spelled  on  the  list  from  which  the  slip 
was  copied.  He  failed  to  appear  when  warned,  and  was  arrested ; 
and  now  claims  to  be  discharged,  on  the  ground  that  the  proceed- 
ings to  draft  him  have  been  had  by  the  State  authorities,  in  dis- 
regard of  State  laws,  and  that  they  cannot  be  justified  under  any 
other. 

The  question  of  misnomer  is  not  one  which  can  be  conclusive  in 
such  a  case.  If  the  relator's  name  had  not  been  properly  enrolled, 
it  would  have  been  open  to  more  doubt  perhaps ;  but  how  far  the 
mistake  would  have  vitiated  the  draft  is  not  material  in  this  case. 
But  here  the  person  was  not  only  identified  clearly,  but  all  the  steps 
necessary,  previous  to  the  placing  the  slip  in  the  box,  were  regular. 
This  slip  was  copied  from  the  correct  list,  and  the  omission  was  a 
clerical  error,  which,  under  the  facts,  could  not  possibly  have  caused 
confusion.  The  slip  drawn  was  the  one  which  had  been  placed  in 
the  box  to  represent  him,  and  I  think  did  represent  him  when 
drawn.  The  law  does  not  require  the  name  itself  to  be  put  in  the 
box.  The  number  corresponding  to  it  is  equally  available ;  and  all 
that  can  be  required,  as  it  seems  to  me,  is  that  the  slip  drawn  should 
appear,  beyond  doubt,  to  represent  the  person  properly  named  in 
the  roll  from  which  it  is  copied. 
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The  question,  then,  which  it  becomes  necessary  to  detemine,  L« 
whether  he  is  lawfully  held  by  the  authorities  of  the  State  of 
Michigan.  And  as  the  course  of  the  argument  has  necessarily 
involved  an  inquiry  into  the  source  and  extent  of  the  authority  of 
the  various  public  officials  who  have  had  charge  of  the  raising  of 
troops,  and  questions  of  jurisdiction  have  become  involved  among 
others,  it  seems  unavoidable  that  the  subject,  from  its  present  im- 
portance, should  receive  more  extended  notice  than  might  suffice  in 
ordinary  cases. 

No  question  arises  here  concerning  any  forces  except  those  which 
are  technically  and  legally  called  the  MUitia,  as  in  no  other  cases 
is  the  drafting  system  applied  through  the  State  authorities. 

Congress  has  power,  under  Art.  1,  Sect.  8,  of  the  ConstitutioD, 

to  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions;"  and  also  ^*to 
provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States,  reserving  to  the  States  respectively  the  appoint- 
ment of  officers,  and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress." 

By  Sect.  2  of  Art.  2,  it  is  provided  that  "  the  President  shall  be 
Commander-in-Chief  of  the  Army  and  Navy  of  the  United  States, 
and  of  the  militia  of  the  several  States^  when  ealUd  into  the 
of  the  United  Statee:' 

Even  without  the  aid  of  the  uniform  practical  construction  which 
is  to  be  found  in  the  legislation  of  Congress,  from  the  organisation 
of  the  Government,  there  could  be  no  difficulty  in  coming  to  a  con- 
clusion on  some,  at  least,  of  the  most  important  questions  attending 
the  establishment  and  use  of  the  militia  force,  which  we  are  now 
called  upon  to  consider. 

In  the  first  place,  it  has  been  understood  that  Congress  may  and 
should  determine  the  classes  of  persons  from  whom  the  militia 
should  be  filled  up,  either  entirely  or  so  far  as  it  can  be  done  with- 
out injuring  the  necessary  organizations  of  the  General  and  State 
Governments.  This  it  has  done  by  declaring,  in  general  terms, 
that  it  shall  be  composed  of  all  the  free  able-bodied  white  male 
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citizens  of  the  respective  States,  resident  therein,  of  the  age  of 
eighteen  years  and  nnder  the  age  of  forty-five  years,  except  such 
persons  as  are,  by  the  Acts  of  Congress,  or  by  the  State  laws,  ex- 
pressly exempted :  1  U.  S.  Stat.  271.  Congress  having  declared 
of  .whom  the  militia  shall  consist,  may  provide,  and  has  in  a  general 
way  provided,  for  organizing,  arming,  and  disciplining  them.  But 
Congress,  as  we  have  seen,  cannot  govern  them,  except  when  em- 
ployed in  the  service  of  the  United  States ;  and  they  can  only  be 
called  into  the  service  of  the  United  States  when  they  are  wanted 
for  active  duty,  in  protecting  or  vindicating  the  authority  of  the 
Government  against  actual  or  expected  resistance.  In  time  of 
peace  (which  may  be  fairly  expected  to  be  our  ordinary  condition), 
Congress  has,  then,  no  direct  agency  in  managing  the  militia ;  and 
although  it  may  prescribe  how  they  are  to  be  organized,  equipped, 
and  disciplined,  yet  the  actual  government  is  to  be  exercised  by  the 
States.  All  the  machinery  is,  therefore,  in  ordinary  times,  m  the 
hands  of  the  States.  That  the  requirements  of  Congress  are  as 
binding  on  them  as  on  individuals,  is  unquestionably  true.  The 
question  is  not  whether  they  can  omit  lawfully  the  duties  enjoined 
upon  them.  The  only  question  which  concerns  us,  in  the  present 
inquiry,  is  whether,  in  performing  these  duties,  they  act  as  mere 
agents  and  ministers  of  Congress,  or  whether  they  act  as  communi- 
ties, recognised  by  the  Constitution,  and  owing  the  performance  of 
these  particular  functions  to  the  mandates  of  the  Constitution,  as 
directed  especially  to  themselves.  The  language  of  that  instrument, 
when  it  gives  Congress  power  to  govern  the  militia  when  called  into 
service,  shows  that  their  government  at  other  times  is  not  by  Con- 
gress. In  other  words,  while  they  are  sometimes  governed  by  the 
State,  and  sometimes  by  Congress,  they  are  never  governed  by 
both  at  the  same  time ;  and  the  governing  action,  therefore,  cannot 
be  a  mere  agency  on  either  side.  Nor  is  the  President  Commander- 
in-Chief  of  the  militia  not  called  into  service. 

This  doctrine  has  always  been  recognised  as  applicable  to  the 
militia  system  by  the  Acts  of  Congress,  which  refer  the  whole  work 
of  organization  to  the  State  laws  and  authorities.  And  no  one,  in 
time  of  peace,  or  in  time  of  war,  would  hesitate  in  declaring  that, 
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when  not  in  Government  service,  the  militia  are  under  State  autho- 
rity. Assnming  that  the  Courts  of  the  Union  will  not  interfere 
with  parties  in  State  custody  or  control,  nor  the  State  Courts  with 
those  under  the  control  or  custody  of  the  United  States,  we  are 
to  inquire  whether,  in  the  present  instance,  the  relator  is  in  custody 
of  the  United  States  or  of  the  authorities  of  Michigan.  The  answer 
to  this  inquiry  may  properly  determine  how  far  we  ought  to  proceed 
in  the  investigation  of  the  facts  before  us.  The  question  does  not 
introduce  any  antagonism  of  jurisdiction,  for  all  of  these  matters 
are  undoubtedly  regulated  by  the  Constitution,  in  order  to  promote 
the  efficiency  of  the  militia  to  secure  the  safety  and  protection  of 
the  entire  country ;  and  the  functions  thus  separately  vested  are  bo 
separated,  because  the  separation  was  regarded  as  desirable,  to 
secure  economy  of  general  expenditure,  and  to  save  the  multiplica- 
tion of  offices,  and  the  other  familiar  difficulties  which  have  been  so 
happily  avoided  by  our  composite  system.  By  leaving  each  branch 
of  jurisdiction  where  it  belongs,  we  are  only  obeying  a  rule  which 
is  addressed  to  both  alike,  by  the  same  authority  which  is  our 
supreme  guide  in  legal  action. 

The  Constitution  contemplates  that  every  available  man  in  the 
country  may  be  required  by  Congress  to  be  included  in  the  militia 
— subject  to  such  exceptions  as  they  may  allow,  or  as  the  nature 
of  our  institutions  may  require.  We  must  also  assume  that  it  con- 
templates that,  whenever  required,  some  means  must  exist  by  which 
their  services  may  be  obtained.  Congress  may  provide  for  calling 
out  the  troops,  but  the  orders  must  necessarily  emanate  from  the 
Commander-in-Chief,  under  whose  control  the  troops  in  service 
must  be  held.  The  Act  of  1862  (in  substantial  conformity  in  this 
regard  with  former  laws)  authorizes  the  President  of  the  United 
States  to  call  forth  the  militia,  for  such  period,  not  exceeding  nine 
months,  as  he  may  appoint,  and  declares  that  the  militia  so  called 
0^  shall  be  mustered  in  and  continue  to  serve  for  the  term  specified, 
unless  discharged  by  the  order  of  the  President.  This  law,  like  all 
the  other  statutes,  distinguishes  between  the  calling  forth  and  the 
mustering  in,  and  makes  the  mustering  in  the  commencement  of 
service.    This  is  in  strict  accordance  with  the  decision  in  Hou^Um 
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vs.  Moorey  6  Wh.  1,  and  Martin  vs.  MoU^  12  Id.  19,  in  both  of 
which  cases  it  was  held  that  the  militia  did  not  cease  to  be  State 
troops  nntil  received  into  the  actual  service  of  the  United  States. 

The  case  would  have  raised  no  difSculty,  had  it  not  been  for  some 
further  provisions  in  the  Act  of  Gongress^  which  are  supposed  to 
have  introduced  a  more  direct  agency  of  the  Union  authorities  into 
the  work  of  getting  the  forces  in  the  field.  The  Act  provides  that 
"  if  by  reason  of  defects  in  existing  laws,  or  in  the  execution  of 
them,  in  the  several  States,  or  any  of  them,  it  shall  be  found  neces- 
sary to  provide  for  enrolling  the  militia  and  otherwise  putting  this 
Act  into  execution,  the  President  is  authorized  in  such  cases  to 
make  all  necessary  rules  and  regulations,''  &o.  And,  in  pursuance 
of  this  Act,  the  Secretary  of  War  issued  a  request  to  the  Governor 
of  Michigan  to  furnish  the  quota  of  this  State,  suggesting  at  the 
same  time  the  propriety — in  case  the  existing  State  laws  had  not 
made  adequate  provision  for  the  emergency — that  Commissioners 
should  be  appointed  to  superintend  the  drafting  operations,  and 
making  some  further  recommendations.  These  recommendations 
were  accepted  by  the  Governor,  and  issued  in  the  form  of  general 
orders.  It  is  claimed  that  this  action  was  an  assent  on  his  part  to 
waive  his  official  authority  as  Executive  of  Michigan,  and  to  per- 
form duties  as  an  agent  of  the  War  Department ;  and  it  is  claimed, 
on  the  other  hand,  that  he  was  acting  as  Governor,  and  that  his 
action  was  void,  because  not  had  under  any  law  which  he  could,  as 
Governor,  carry  out ;  on  the  ground  that  he  must  carry  out  the 
State  laws,  if  any.  And  these  objections  on  the  one  hand  to  the 
jurisdiction  of  this  Court,  and  on  the  other  to  the  legality  of  the 
Governor's  action,  are  somewhat  closely  connected. 

It  was  claimed,  on  the  argument,  that  any  regulations  in  aid  of 
the  defects  of  existing  laws,  or  their  execution,  must  be  made  by 
the  President;  and  that  these  regulations  emanate  not  from  him, 
but  from  the  Secretary  of  War,  and  are  therefore  invalid.  This 
objection  is  not  maintainable.  The  Secretary  of  War  is  in  this 
respect  nothing  more  than  the  channel  of  Executive  action ;  and  it 
is  well  settled  that  his  action  is  to  be  regarded  as  the  action  of  the 
President,  at  least  until  disapproved.  The  President  is  not  obliged 
Vol.  XI.— 89 
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to  leave  his  more  important  duties  to  attend  to  official  details ;  and 
the  action  of  his  secretaries  must  be  presumed  to  have  been  directed 
or  approved  by  him,  so  as  to  make  it  his  own :  Wilcox  vs.  Jackson^ 
13  Pet.  498 ;  United  State$  vs.  Miasony  16  Id.  291 ;  Williams  vs. 
United  States,  1  How.  290 ;  Parker  vs.  United  States,  1  Pet.  293. 
Nor  can  the  fact  that  instead  of  adopting  regulations  by  Act  of 
Congress  to  supply  deficiencies,  the  President  was  authorized  to 
adopt  these  regulations,  change  the  relation  of  the  State  to  the 
Union  authorities,  where  the  State  authorities  are  called  upon  to 
act.  There  is  nothing  in  the  Constitution  which  requires  Congress 
to  adopt  such  specific  regulations  in  regard  to  the  performance  of 
the  duty  of  calling  out  the  militia.  That  duty  must  be  performed 
by  the  Executive  authorities ;  and  if  the  laws  were  entirely  silent 
on  the  subject,  the  President,  when  authorized  to  call  out  the  forces, 
must  of  necessity  have  power  enough  to  provide  methods  and  adopt 
regulations  for  enabling  the  men  to  be  obtained.  As  supreme 
Executive  of  the  nation,  and  as  Commander-in-Chief  of  the  forces 
called  out,  he  has  certainly  been  invested  with  all  needful  authority. 
It  would  be  absurd  to  suppose  that  when  he  is  empowered  to  deter- 
mine, without  appeal,  and  absolutely,  the  existence  of  a  state  of 
things  which  justifies  military  interference,  and  is  also  empowered 
to  call  out  the  forces  and  suppress  resistance  to  the  Government,  he 
is  powerless,  after  exercising  these  high  prerogatives,  to  direct  hov 
to  carry  out  his  own  lawful  orders,  unless  every  one  else  shall  have 
performed  the  duties  devolving  upon  them.  Public  emergencies 
like  those  contemplated  in  the  Constitution  do  not  admit  of  delay, 
and  require  broad  discretionary  powers  in  all  matters  of  detail ; 
and  Congress,  in  leaving  these  matters  to  his  discretion,  not  only 
vested  in  him  no  strange  or  unusual  powers,  but  acted  wisely.  The 
defects  in  different  parts  of  the  country  could  not  be  supposed  to  be 
the  same.  The  State  laws  differ,  and  in  some  places  more  com- 
plete preparation  had  been  made  than  elsewhere.  In  some  places, 
where  troops  might  be  legally  called  for,  the  ordinary  local  action 
was  not  to  be  looked  for  at  all,  by  reason  of  the  pressure  of  re- 
bellion. Uniformity  of  action,  therefore,  could  not  be  expected, 
and  the  matter  was  properly  left  to  the  discretion  of  the  President, 
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which,  when  exercised  in  such  matters,  must  be  respected :  United 
StaU%  vs.  MiasoTiy  16  Pet.  291 ;  Martin  vs.  Mott,  12  WL  19 ; 
Luther  vs.  Bordeny  7  How.  1 ;  People  vs.  Lewis,  7  J.  78 ;  Lack- 
ington  vs.  Smithy  Pet.  C.  G.  B.  466 ;  Vanderheyden  vs.  Youngs  11 
J.  150.  It  is  one  of  the  fnndamental  rules  of  construction,  that, 
when  duties  are  imposed  upon  an  executive  officer  of  the  Govern- 
ment, and  he  is  confined  to  no  specific  method  of  carrying  them  out, 
he  may  select  such  means  as  are  reasonable  and  proper,  at  his 
option. 

So  far  as  the  State  of  Michigan  is  concerned,  the  President  has 
not  found  it  necessary  to  do  anything  more  than  make  the  proper 
requisition  on  the  Governor,  leaving  him  to  carry  it  into  effeoi  by 
the  State  laws,  if  under  them  provisions  had  already  been  adequately 
made  to  furnish  the  troops,  and  if  not,  by  other  means — suggesting 
as  appropriate  in  such  case  the  steps  actually  taken.  That  these 
suggestions  or  requests  are  equally  valid  with  a  positive  order,  there 
can  be  no  question.  The  requisition  for  troops  is  such  an  order, 
whether  made  in  one  shape  or  another :  Martin  vs.  Motty  12  Wh. 
19.  Although  as  an  executive  head  of  a  State,  there  may  be  no 
process  of  compulsion  directly  against  a  Governor  (as  decided  in 
Commonwealth  of  Kentucky  vs.  Lenison,  Governor  of  Ohio,  24 
How.  66),  yet  he  would  be  guilty  of  a  gross  violation  of  duty  were 
he  to  disregard  such  a  requirement ;  and  the  call  must  then  be  carried 
out  through  other  channels.  But  this  immunity  from  ordinary 
process  has  led  with  manifest  propriety  to  the  use,  in  intercourse 
between  public  officials,  of  the  courtesy  common  between  nations, 
of  resorting  to  requests  instead  of  peremptory  demands — a  courtesy 
which  the  authorities  of  this  State  have  fairly  deserved.  But  it  is 
made  a  question  whether  the  Governor  can  lawfully  exercise  such 
a  discretion  as  is  here  left  to  him,  of  determining  whether  resort  is 
necessary  to  any  new  mode  of  action. 

To  determine  this  we  must  first  look  to  see  precisely  the  nature 
of  the  discretion  so  remitted  to  him.  It  does  not  involve  merely 
the  question  whether  the  State  laws  have  made  adequate  provision 
for  answering  the  call  of  the  President.  The  act  of  Congress  con- 
templates that  there  may  be  adequate  laws  inadequately  carried 
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out  The  first  question  is  to  some  extent  one  of  law,  and  jet  not 
entirely,  because  the  adequacy  of  the  laws  may  depend  somewhat 
upon  the  nature  of  the  emergency.  The  second  question  is  one  in- 
Yolvbg  considerations  of  mixed  law  and  fact,  peculiarly  proper 
for  executive  consideration,  and  as  plainly  proper  to  be  determined  by 
the  local  Executive,  who  alone  can  have  complete  access  to  the 
necessary  information.  When  he,  as  the  organ  of  the  State,  is 
called  upon  to  furnish  troops,  he  is  necessarily  required  to  come  to 
a  conclusion  whether  those  troops  are  attainable  by  ordinary  means, 
and  at  once*  If  not,  the  call  of  the  government  must  be  disregarded, 
or  resort  must  be  had  to  other  necessary  and  proper  means.  But  to 
disregard  the  call,  would  be  to  violate  the  Constitution  of  the 
United  States,  which  gives  Congress  an  absolute  right  to  authorize 
the  President  to  make  the  call.  In  Michigan,  the  Governor  is 
made  by  the  Constitution  itself,  Commander-in-Chief  of  the  mili- 
tary  and  naval  forces,  and  may  call  out  such  forces  to  execute  the 
laws,  to  suppress  insurrections  and  to  repel  invasions."  He,  there- 
fore, is  vested  with  such  discretionary  powers  as  are  vested  anywhere ; 
and,  as  in  the  case  of  the  President,  he  must  have  sufficient  power 
to  carry  out  any  duty  imposed  upon  him  by  the  Constitution  or  the 
laws.  In  military  emergencies  he  has  the  combined  powers  of  a 
civil  executive  and  a  military  Commander-in-Chief,  subject,  of  course, 
to  any  constitutional  restrictions,  but  subject  to  nothing  which  will 
prevent  his  obeying  the  Constitution.  What  might  be  the  conse- 
quence of  a  needless  resort  to  any  but  the  regular  and  ordinary 
machinery  of  arriving  at  a  lawfully  prescribed  result,  when  such 
machinery  exists,  is  only  to  be  regarded  when  such  violation  of  duty 
appears.  The  orders  of  the  President  do  not  contemplate  any 
needless  resort  to  discretionary  means,  and  it  is  not  to  be  presumed 
that  such  a  resort  has  been  had  without  necessity.  But  it  is  proper 
to  examine  the  State  law  of  1862  with  reference  to  the  variations 
from  it  which  have  occurred. 

'  The  law  provides  how  an  enrollment  shall  be  made,  hot  expressly 
authorizes  the  Governor  to  cause  the  lists  to  be  made  by  any  other 
person  when  deemed  necessary  for  the  public  safety.  L.  1862,  p. 
22.   Of  this  necessity  the  Governor  is  sole  judge.   In  obtaining 
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from  each  county  the  necessary  numher,  the  Goyernor  is  directed 
to  notify  the  sheriff  of  the  numher  required,  and  thereupon  the 
sheriff  is  required  to  notify  the  county  clerk  or  his  deputy  ;  and, 
together,  they  are  to  copy  from  the  lists,  and  put  in  a  box,  all  the 
names  on  these  lists,  and  draw  them  as  jurors  are  drawn ;  and  the 
persons  so  drawn  and  liable  to  do  military  dutj/y  shall  be  deter- 
mined to  be  legally  held  to  serve.  In  drawing  jurors,  if  a  person 
drawn  is  known  to  one  of  the  attendant  officers  to  be  dead,  or  insane, 
or  to  have  permanently  removed  from  the  county,  another  may  be 
drawn  in  his  stead.  2  C.  L.  1191,  §  4363.  If  the  sheriff  and 
clerk  have  a  similar  power  in  drafting,  they  have  no  further  power. 
The  only  preliminary  method  of  establishing  exemptions,  provided 
for  by  the  statute  of  1862,  is  by  application  to  the  assessors,  at 
the  annual  review  of  the  assessment  rolls.  L.  1862,  p.  47.  The 
officers  are  required  to  note  as  exempt,  at  that  time,  all  who  are 
actually  exempt  by  law,  whether  claiming  exemption  or  not.  But 
the  law  does  not  give  them  final  and  conclusive  powers  in  the  mat- 
ter ;  and  if  the  lists  are  made  out  otherwise  than  by  them,  it  gives 
them  no  power  at  all.  It  is  manifest  that  if  the  draft  is  made  by 
the  sheriff  and  clerk  under  this  statute,  the  number  actually  drawn 
may  be  materially  diminished,  not  only  by  exemptions  but  by  per- 
sonal disabilities,  unknown  or  arising  after  the  annual  review.  The 
law  of  Congress  contemplates  that,  when  the  States  are  called  upon 
to  furnish  troops,  they  shall  furnish  able-bodied  soldiers ;  and  al- 
though possibly  some  latitude  is  necessary  in  doing  this,  yet  some 
means  of  securing  in  advance,  as  near  as  may  be,  the  selection  of 
men  who  may  be  lawfully  held  to  service,  must  be  regarded  as  very 
desirable,  if  not  absolutely  necessary.  The  appointment  of  these 
Commissioners,  in  accordance  with  the  President's  suggestion,  to 
conduct  the  draft,  by  making  it,  or  causing  it  to  be  made,  in  what 
is  certainly  a  substantial  compliance  with  all  the  safeguards  of  the 
statute,  furnished  a  method  of  securing,  with  considerable  accuracy, 
against  drafting  exempts,  or  persons  physically  unfit  for  service. 
In  this  matter  the  Governor  has  adhered  as  closely  to  the  law  as 
was  possible  ;  and  has  carried  out  its  design  by  supplying  its  mani- 
fest deficiencies.    So  far  as  the  arrest  is  concerned,  the  law  is  lit- 
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erally  complied  with,  for  it  contemplates  that  other  proper  officers 
than  the  sheriff  may  hare  custody  of  the  delinquent ;  and  where  the 
person  is  not  to  be  mustered  in  within  the  county,  the  sheriff  has 
no  power,  under  his  mere  official  authority,  to  go  beyond  his  own 
bailiwick.  It  is  evident  that  the  law  can  only  be  carried  out  by 
some  discretionary  agency,  under  the  control  of  the  Governor. 
But,  even  if  the  law  in  this  respect  were  complete  in  its  details,  it 
permits  a  discharge  by  the  sheriff— on  payment  of  a  penalty, 
which  is  not  recognised  by  the  Act  of  Congress,  and  which,  if  al- 
lowed, would  prevent  the  Governor  from  furnishing  the  State  quota, 
insomuch  as  no  draft  is  provided  for  in  lieu  of  the  person  comma- 
ting.  The  Governor  has  not,  in  my  judgment,  gone  beyond  the  fair 
exercise  of  a  legal  discretion ;  and  it  is  unnecessary,  therefore,  to 
consider  how  far  this  Court  could,  if  it  were  not  so,  review  bis  con- 
duct. 

I  am  opinion  that  the  relator  is  lawfully  detained  by  the  Draft 
Commissioner,  under  the  military  authority  of  the  State  of  Michigan ; 
and  that  he  should  remain  at  the  disposal  of  that  officer,  as  law- 
fully drafted  for  service. 

Writ  dismissed  for  want  of  jurisdiction. 
Manning,  J.,  delivered  an  able  opinion  concurring  for  reasons 
similar  to  those  assigned  by  the  Chief  Justice.    We  are  compelled 
to  omit  it  on  account  of  the  length  of  the  case. 


Supreme  Court  of  the  United  States. — December  Termj  1862. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel  THE  BANK  OF  COM- 
MERCE, PLAINTIFFS  IN  ERROR,  V8.  THE  COMMISSIONERS  OF  TAXES 
AND  ASSESSMENTS  FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK. 

The  stock  of  the  United  States  is  not  subject  to  State  taxation.  The  case  of 
Weston  V9.  City  Council  of  Charleston,  2  Peters  449,  commented  upon  and  fol- 
lowed. 

In  error  to  the  Supreme  Court  of  the  State  of  New  York. 
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The  opinion  of  the  Court  was  delivered  by 

Nelson,  J. — This  is  a  writ  of  error  to  the  Court  of  Appeals  of 
the  State  of  New  York. 

The  question  involved  in  this  case  is,  whether  or  not  the  stock 
of  the  United  States,  constituting  a  part  or  the  whole  of  the  capital 
stock  of  a  hank  organized  under  the  banking  laws  of  New  York,  is 
subject  to  State  taxation.  The  capital  of  the  bank  is  taxed,  under 
existing  laws  in  that  State,  upon  valuation,  like  the  property  of 
individual  citizens,  and  not  as  formerly,  on  the  amount  of  the 
nominal  capital,  without  regard  to  loss  or  depreciation. 

According  to  that  system  of  taxation  it  was  immaterial  as  to  the 
character  or  description  of  property  which  constituted  the  capital, 
as  the  tax  imposed  was  wholly  irrespective  of  it.  The  tax  was  like 
one  annexed  to  the  franchise  as  a  royalty  for  the  grant.  But  since 
the  change  of  this  system,  it  is  agreed,  the  tax  is  upon  the  property 
constituting  the  capital. 

This  stock,  then,  is  held  by  the  bank  the  same  as  such  stocks  are 
held  by  individuals,  and  alike  subject  to  taxation  or  exemption  by 
State  authority.  On  the  part  of  the  bank,  it  is  claimed  that  the 
question  was  decided  in  the  case  of  Weston  and  Others  vs.  7^e 
City  Council  of  Charleston^  2  Peters  449,  in  favor  of  exemption. 
In  that  case  the  stocks  were  in  the  hands  of  individuals,  which  were 
taxed  by  the  city  authorities  under  a  law  of  the  State.  The  Court 
held  the  law  imposing  the  tax  unconstitutional.  This  decision 
would  seem  not  only  to  cover  the  case  before  us,  but  to  determine 
the  very  point  involved  in  it. 

It  has  been  argued,  however,  that  the  form  or  mode  of  levying 
the  tax  under  the  ordinance  of  the  city  of  Charleston  was  different 
from  that  of  the  law  of  New  York,  and  hence  may  well  distinguish 
the  case  and  its  principles  from  the  present  one.  This  difference 
consists  in  the  circumstance  that  the  tax  in  the  former  case  was 
imposed  on  the  stock  eo  nominej  whereas,  in  the  present,  it  is  taxed 
in  the  aggregate  of  the  tax-payer's  property,  and  to  be  valued  at 
its  real  worth  in  the  same  manner  as  all  other  items  of  his  taxable 
property.    The  stock  is  not  taxed  by  name,  and  no  discrimination 
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18  made  in  favor  or  against  it,  bat  is  regarded  like  any  other 
security  for  money  or  chose  in  action. 

It  is  true,  that  the  ordinance  imposing  the  tax  in  the  case  of 
Weston  vs.  The  City  of  CharleBton  did  discriminate  between  the 
stock  of  the  United  States  and  other  property ;  that  is,  the  ordi- 
nance did  not  purport  to  impose  a  tax  upon  all  the  property  owned 
by  the  tax-payers  of  the  city,  and  specially  excepted  certain  pro- 
perty altogether  from  taxation.  The  only  uniformity  in  the  taxv 
tion.was,  that  it  was  levied  equally  upon  the  articles  enumerated, 
and  which  were  taxed.  To  this  extent  it  might  be  regarded  as  a 
tax  on  the  stock  eo  nomine. 

But  does  this  distinction  thus  put  forth  between  the  two  cases 
distinguish  them  in  principle  ?  The  argument  admits  that  a  tax  eo 
nomine^  or  one  that  distinguishes  unfavorably  the  stock  of  the 
United  States  from  the  other  property  of  the  tax-payer,  cannot  be 
upheld.  Why  ?  Because,  as  is  said,  if  this  power  to  discriminate 
be  admitted  to  belong  to  the  State,  it  might  be  exercised  to  the 
destruction  of  the  value  of  the  stock,  and  consequently  of  the  power 
or  function  of  the  Federal  Government  to  issue  it  for  any  practical 
uses. 

It  will  be  seen,  therefore,  that  the  distinction  claimed  rests  upon 
a  limitation  of  the  exercise  of  the  taxing  power  of  the  State ;  that 
if  the  tax  is  imposed  indiscriminately  upon  all  the  property  of  the 
individual  or  corporation,  the  stock  may  be  included  in  the  valua- 
tion ;  if  not,  it  must  be  excluded  or  cannot  be  reached.  The  argu- 
ment concedes  that  the  Federal  stock  is  not  subject  to  the  general 
taxing  power  of  the  State,  a  power  resting  in  the  discretion  of  its 
constituted  authorities  as  to  the  objects  of  taxation,  and  the  amount 
imposed.  It  is  true  that  in  many,  if  not  in  all  of  the  constitutions 
of  the  States,  provisions  will  be  found  confining  the  power  of  the 
Legislature  to  the  passage  of  uniform  laws  in  the  taxation  of  the 
real  and  personal  property  within  her  jurisdiction.  But  this  is  a 
restraint  upon  the  power  imposed  by  the  State  itself.  In  the 
absence  of  any  such  restriction,  discrimination  in  the  tax  would  rest 
in  the  discretion  of  the  Legislature.  Whether  regulated  by  the 
Constitution  or  by  the  act  of  the  Legislature,  is  a  question  of  State 
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policy,  to  be  determined  by  the  people  in  convention  or  by  the 
Legislatare.  In  either  case  the  power  to  discriminate  or  not  is  in 
the  State.  How,  then,  can  this  limitation  upon  the  taxing  power 
of  a  State,  which  the  argument  assumes  may  be  used  to  discriminate 
against  the  Federal  stocks,  be  enforced?  The  power  to  enforce  it 
must  be  independent  of  the  State  to  be  effectaal.  There  can  be 
but  one  answer  to  this  question,  and  that  is,  by  the  supreme  judicial 
tribunal  of  the  Union.  But  is  this  Court  a  fit  tribunal  to  sit  in 
judgment  upon  the  question,  whether  the  Legislature  of  a  State 
has  exercised  its  taxing  power  wisely  or  unwisely  over  objects  of 
taxation  confessedly,  as  the  argument  assumes,  within  its  discre* 
tion? 

And  is  the  question  a  judicial  question  ?  We  think  not.  There 
is,  and  must'  always  be,  a  considerable  latitude  of  discretion  in 
every  wise  government  in  the  exercise  of  the  taxing  power,  both  as 
to  the  objects  and  the  amount,  and  of  discrimination  in  respect  to 
both.  Property  invested  in  religious  institutions,  seminaries  of 
learning,  charitable  institutions,  and  the  like,  are  examples.  Can 
any  Court  say  that  these  are  discriminations  which,  upon  the  argu- 
ment that  seeks  to  distinguish  the  present  from  the  case  of  Wettan 
vs.  TTie  City  of  Charleston^  would  or  would  not  take  it  out  of  that 
case  ?  A  Court  may  appropriately  determine  whether  property 
taxed  was  or  was  not  within  the  taxing  power,  but,  if  within,  not 
that  the  power  has  or  has  not  been  discreetly  exercised.  We  can- 
not, therefore,  yield  our  assent  to  the  soundness  of  the  distinction 
taken  by  the  counsel  between  this  case  and  the  one  referred  to. 

Upon  looking  at  the  case  of  Weston  vs.  The  City  of  Charleston^ 
it  will  be  seen  that  the  decision  of  a  majority  of  the  Court  was  not 
at  all  placed  upon  the  distinction  we  have  been  considering,  but 
upon  ground  much  broader  and  wholly  independent  of  it. 

The  tax  upon  the  stocks  was  regarded  as  a  tax  upon  the  exercise 
of  the  power  of  Congress  to  borrow  money  on  the  credit  of  the 
United  States."  The  exercise  of  this  power  was  interfered  with  to 
the  extent  of  the  tax  imposed  by  the  city  authorities ;  that  the  lia- 
bility of  the  certificates  of  stock  to  taxation  by  a  State  in  the  hands 
of  individuals  affected  their  value  in  the  market,  and  the  free  and 
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unrestrained  exercise  of  the  power.  The  Chief  Justice  obserres, 
that  if  the  right  to  impose  a  tax  exists,  it  is  a  right  which,  in  itp 
nature,  acknowledges  no  limits.  It  may  be  carried  to  any  extent 
within  the  jurisdiction  of  the  State  or  corporation  which  imposes  it, 
which  the  will  of  each  State  or  corporation  may  prescribe." 

He  then  refers  to  the  taxing  power  of  the  State,  its  importance 
and  extensive  operation,  and  the  delicacy  and  difficulty  of  fixing 
any  limit  to  its  exercise ;  and  that  in  the  performance  of  this  duty, 
which  had,  in  other  cases,  devolved  on  the  Court,  it  was  considered 
as  a  necessary  consequence  of  the  supremacy  of  the  Federal  Govern- 
ment that  its  action  in  the  exercise  of  its  legitimate  powers  should 
be  free  and  unembarrassed  by  any  conflicting  powers  of  the  States, 
and  that  the  powers  of  a  State  cannot  rightfully  be  so  exercised  as 
to  impede  and  obstruct  the  free  course  of  those  measures  which  this 
Government  may  rightfully  adopt. 

He  further  observed,  that  ^'the  sovereignty  of  a  State  extends  to 
everything  which  exists  by  its  own  authority  or  is  introduced  by 
its  permission,  but  not  to  those  means  which  are  employed  by  Con- 
gress to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States.  The  attempt  to  use  the  power  of 
taxation  on  the  means  employed  by  the  Government  of  the  Union 
in  pursuance  of  the  Constitution,  is  itself  an  abuse,  because  it  is 
the  usurpation  of  a  power  which  the  people  of  a  single  State  cannot 
give;"  and  the  Chief  Justice  then  adds,  ^^a  contract  made  by  the 
Government  in  the  exercise  of  its  powers  to  borrow  money  on  the 
credit  of  the  United  States,  is  undoubtedly  independent  of  the  will 
of  any  state  in  which  the  individual  who  lends  may  reside,  and  is 
undoubtedly  an  operation  essential  to  the  important  objects  for 
which  the  Government  was  created." 

It  is  apparent,  in  studying  this  opinion  in  connection  with  the 
opinions  of  the  Court  in  the  cases  of  McOuUoh  vs.  The  State  of 
Maryland^  4  Wheaton  116,  and  of  Osbam  vs.  The  United  StaUi^ 
9  Id.  732,  that  it  is  but  a  corollary  from  th6  doctrines  so  ably  ex* 
pounded  by  the  Chief  Justice  in  the  two  previous  cases  in  the  inter- 
pretation of  an  analogous  power  in  the  Constitution. 

The  doctrine  maintained  in  those  cases  is,  that  the  powers  granted 


THE  PEOPLE  T8.  COMMISSIONERS  OF  TAXES.  619 

by  the  people  of  the  States  to  the  General  Government,  and  em* 
bodied  in  the  Constitution,  are  supreme  within  their  scope  and 
operation,  and  that  this  Government  may  exercise  these  powers  in 
its  appropriate  departments,  free  and  unobstructed  by  any  State 
leg^lation  or  authority.  That  within  this  limit  this  Government  is 
sovereign  and  independent,  and  any  interference  by  the  State 
governments  tending  to  the  interruption  of  the  full  legitimate  exer- 
cise of  the  powers  thus  granted,  is  in  conflict  with  that  clause  of 
the  Constitution  which  makes  the  Constitution  and  the  laws  of  the 
United  States  in  pursuance  thereof   the  supreme  law  of  the  land." 

The  result  of  this  doctrine  is,  that  the  exercise  of  any  authority 
by  a  State  government  trenching  upon  any  of  the  powers  granted 
to  the  General  Government  is,  to  the  extent  of  the  interference,  an 
attempt  to  resume  the  grant  in  defiance  of  constitutional  obligation ; 
and  more  than  this,  if  the  encroachment  or  usurpation  to  any  extent 
is  admitted,  the  principle  involved  would  carry  the  exercise  of  the 
authority  of  the  State  to  an  indefinite  limit,  even  to  the  destruction 
of  the  power.  For,  as  truly  said  by  the  Chief  Justice  in  the  case 
of  We9ton  vs.  The  CHty  of  OharleHanj  in  respect  to  the  taxing 
power  of  the  State,  if  the  right  to  impose  the  tax  exists,  it  is  a 
right  which,  in  its  nature,  acknowledges  no  limit ;  it  may  be  carried 
to  any  extent  within  the  jurisdiction  of  the  State  or  corporation 
which  imposes  it,  which  the  will  of  each  State  and  corporation  may 
prescribe." 

An  illustration  of  this  principle  in  respect  to  the  powers  of  the 
judicial  department  of  this  Government,  is  found  in  the  case  of 
The  United  States  vs.  Peters,  5  Cranch  115.  There  the  Legisla- 
ture of  the  State  of  Pennsylvania  attempted  to  annul  the  judgment 
of  a  Court  of  the  United  States,  and  destroy  all  rights  acquired 
under  it.  It  was  quite  apparent,  if  the  exercise  of  that  power  could 
be  admitted,  the  principle  involved  might  annihilate  the  whole 
power  of  the  Federal  judiciary  within  that  State.  The  act  of  the 
Legislature  did  not  profess  to  exercise  this  power  generally,  but 
only  in  the  particular  case,  on  the  ground  the  Court  had  no  juris- 
diction. But  the  Chief  Justice,  in  giving  the  opinion  of  the  Court, 
/  very  naturally  observes,  that  the  right  to  determine  the  jurisdiction 
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of  the  Courts  was  not  placed  by  die  Oonstitiition  in  the  State 
legislataresy  bat  in  the  supreme  judicial  tribunal  of  the  nation.  If 
time  allowed,  many  other  cases  might  be  referred  to  illustrating  the 
principle  in  respect  to  other  departments  of  this  Government. 

The  conclusive  answer  to  the  attempted  exercise  of  State  autho- 
rity in  all  these  cases  is,  that  the  exercise  is  in  derogation  of  the 
powers  granted  to  the  General  Government,  within  which,  it  is 
admitted,  it  is  supreme.  That  government  whose  powers,  executive, 
legislative,  or  judicial,  whether  it  is  a  government  of  enumerated 
powers  like  this  one  or  not,  are  subject  to  the  control  of  another 
distinct  government,  cannot  be  sovereign  or  supreme,  but  subordi- 
nate and  inferior  to  the  other.  This  is  so  palpable  a  truth  that 
argument  would  be  superfluous.  Its  functions  and  means  essential 
to  the  administration  of  the  government,  and  the  employment  of 
them,  are  liable  to  constant,  interruption  and  possible  annihilation. 
The  case  in  hand  is  an  illustration.  The  power  to  borrow  manej 
on  the  credit  of  the  United  States  is  admitted.  It  is  one  of  the 
most  important  and  even  vital  functions  of  the  General  Govern- 
ment, and  its  exercise  a  means  of  supplying  the  necessary  resources 
to  meet  exigencies  in  times  of  peace  or  war.  But  of  what  avail  is 
the  function  or  the  means  if  another  government  may  tax  it  at  dis- 
cretion ?  It  is  apparent  that  the  power,  function,  or  means,  how- 
ever important  and  vital,  are  at  the  mercy  of  that  government. 
And  it  must  be  always  remembered,  if  the  right  to  impose  a  tax  at 
all  exists  on  the  part  of  the  other  government,  ^Mt  is  a  right  which, 
in  its  nature,  acknowledges  no  limits."  And  the  principle  is  equally 
true  in  respect  to  every  other  power  or  function  of  a  government 
subject  to  the  control  of  another. 

In  our  complex  system  of  government  it  is  oftentimes  difficult  to 
fix  the  true  boundary  between  the  two  systems.  State  and  Federal. 
The  Chief  Justice,  in  McOuUoh  vs.  The  State  of  Maryland,  en- 
deavored to  fix  this  boundary  upon  the  subject  of  taxation.  He 
observed,  If  we  measure  the  power  of  taxation  residing  in  a  State 
by  the  extent  of  sovereignty  which  the  people  of  a  single  State 
possess,  and  can  confer  on  its  government,  we  hahre  an  intelligible 
standard  applicable  to  every  case  to  which  the  power  may  be  applied. 
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We  have  a  principle  which  leaves  the  power  of  taxing  the  people 
and  property  of  a  State  unimpaired,  which  leaves  to  a  State  the 
command  of  all  its  resources,  and  which  places  beyond  its  reach  all 
those  powers  which  are  conferred  by  the  people  of  the  United  States 
on  the  Government  of  the  Union,  and  all  those  means  which  are 
given  for  the  purpose  of  carrying  those  powers  into  execution.  We 
have  a  principle  which  is  safe  for  the  States  and  safe  for  the 
Union." 

All  will  agree  that  this  is  the  enunciation  of  a  true  principle,  and 
it  is  only  by  a  wise  and  forbearing  application  of  it  that  the  opera- 
tion of  the  powers  and  functions  of  the  two  governments  can  be 
harmonized.  Their  powers  are  so  intimately  blended  and  connected 
that  it  is  impossible  to  define  or  fix  the  limit  of  the  one  without,  at 
the  same  time,  that  of  the  other,  in  respect  to  any  one  of  the  great 
departments  of  government.  When  the  limit  is  ascertained  and 
fixed,  all  perplexity  and  confusion  disappear.  Each  is  sovereign 
and  independent  in  its  sphere  of  action,  and  exempt  from  the  in- 
terference or  control  of  the  other,  either  in  the  means  employed  or 
functions  exercised ;  and,  influenced  by  a  public  and  patriotic  spirit 
on  both  sides,  a  conflict  of  authority  need  not  occur  or  be  feared. 

Judgment  of  the  Court  below  is  reversed. 


Supreme  Court  of  Maine. 

OPINION  OF  THE  JUDGES  ON  THE  POWER  OF  MUNI- 
CIPAL CORPORATIONS  TO  LEVY  A  TAX  TO  COM- 
MUTE THE  DRAFT. 

Under  the  Act  of  Congress  of  March  3d,  1863,  ch.  73,  for  enrolling  and  calling 
out  the  National  forces,  the  daty  of  serrice  by  the  person  drafted,  or  of  the 
procuration  of  a  substitute  or  payment  of  commutation  ii^  lieu  thereof,  is  strictly 
a  private,  pertonal  liability ;  and  a  municipal  corporation  has  no  power  under 
the  Constitution  and  laws  of  Elaine  to  levy  a  tax  on  the  public  to  discharge 
auch  liability. 
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STATE  OF  MAINE,  EXECUTIVE  MANSION, 

Augustaj  June  27 j  1863. 
To  the  Hon.  Chief  Justice  and  Associate  Justices  of  the  Supreme 
Judicial  Court : 

Various  towns  in  this  State  are  voting  in  public  meeting  $300 
as  a  commutation  in  money  for  each  of  their  citizens  that  may  be 
drafted  into  the  military  service  of  the  United  States,  under  the 
law  passed  by  the  last  Congress,  and  approved  March  3d,  1863, 
entitled  "  An  Act  for  enrolling  and  calling  out  the  national  farces, 
and  for  other  purposes." 

It  is  feared  by  many  good  citizens  that  serious  complications 
and  embarrassments  may  result  to  the  towns  which  pledge  their 
credit  to  raise  money  to  supply  these  commutations,  as  well  as  to 
individuals  who  advance  the  money  therefor. 

The  Constitution  of  this  State  authorizes  the  Governor  to  re- 
quire the  Opinions"  of  the  Justices  of  the  Supreme  Judicial 
Court  upon  important  questions  of  law,  and  upon  solemn  occa- 
sions." 

Under  this  power  I  deem  it  my  duty  to  ask  the  opinion  of  the 
Court  upon  the  legal  questions  involved  in  the  following  interroga- 
tories, viz.: — 

1.  Has  a  city  or  town  any  legal  right  to  pledge  its  credit  to 
raise  money  for  the  purpose  of  paying  the  commutations  of  such 
of  its  citizens  as  may  be  drafted  into  the  military  service  of  the 
United  States,  under  the  law  aforesaid  ? 

2.  Has  a  city  or  town  any  legal  right  to  raise  money  by  taxa- 
tion to  provide  commutations  for  such  of  its  citizens  as  may  be 
thus  drafted  ? 

I  have  the  honor  to  remain  yours,  very  respectfully, 

Abnee  Coburn, 

Governor  of  Maine. 


Augwta^  July  2,  1863. 
Sir:  The  undersigned  have  the  honor  to  submit  the  following 
answers  to  the  interrogatories  proposed  in  your  communication  of 
the  27th  of  June  last. 
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By  the  express  terms  of  the  Gonstitntion  Congress  has  power 
to  declare  war;  to  raise  and  support  armies;  to  provide  and  main- 
tain a  navy;  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces ;  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  and  suppress  insurrection  and 
repel  invasion;  to  provide  for  organizing  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States;  and  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  &c.  The  power  of  Congress  in  the  premises  is 
supreme.  In  a  great  national  emergency,  when  the  national  unity 
and  republican  institutions  are  in  peril,  whether  from  foreign  foes 
or,  worse  still,  from  domestic  enemies,  treasonably  endeavoring  to 
overthrow  the  Union  and  subvert  our  institutions,  it  has  the  right 
to  command  all  the  resources  of  the  nation,  the  lives  of  its  citizens, 
to  prevent  by  any  and  all  proper  means  that  fearful  anarchy  which 
would  be  so  imminent  if  its  dissolution  should  become  an  accom- 
plished fact. 

In  pursuance  of  the  powers  thus  briefly  indicated,  and  to  meet 
the  present  crisis,  the  Act  of  Congress  approved  March  3d,  1863, 
chap.  73,  entitled  an  act  for  enrolling  and  calling  out  the  national 
forces,  and  for  other  purposes,  was  passed. 

By  sect.  13  it  was  enacted  that  any  person  drafted  and  notified 
to  appear  as  aforesaid,  may,  on  or  before  the  day  fixed  for  bis 
appearance,  furnish  an  acceptable  substitute  to  take  his  place  in 
the  draft  ;^  or  he  may  pay  to  such  person  as  the  Secretary  of  War 
may  authorize  to  receive  it,  such  sum  not  exceeding  $300,  as  the 
Secretary  may  determine  for  the  procuration  of  such  substitute, 
which  sum  shall  be  fixed  at  a  uniform  rate  by  a  general  order 
made  at  the  time  of  ordering  a  draft  for  any  State  or  Territory ; 
and  thereupon  such  person  so  furnishing  the  substitute  or  paying 
the  money  shall  be  discharged  from  further  liability  under  that 
draft,  &c. 

As  Congress  has  the  power  to  require  and  command  the  ser- 
vices of  each  citizen,  so  it  may  prescribe  the  mode  and  manner  for 
obtaining  such  services.    The  obligation  of  obedience  rests  upon 
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the  citizen.  It  is  part  of  the  duty  he  owes  the  Gevemment  which 
protects  his  rights.  The  duty  is  personal — that  of  each  citizen. 
If  drafted,  the  service  must  he  his  personal  service.  If  a  snbeti- 
tute  is  procured,  <<the  procuration  of  such  substitute"  is  to  be 
made  by  the  person  drafted.  If  commutation-money  be  paid,  he 
is  to  make  such  payment.  True,  a  friend  may  volunteer  as  a 
substitute,  or  may  aid  in  procuring  the  money  to  pay  whatever 
sum  may  be  determined  upon  by  the  Secretary  of  War  as  the 
price  of  exemption,  as  he  may  aid  him  in  discharging  nxtj  other 
personal  liability.  But  the  liability  to  serve,  to  procure  a  substi- 
tute who  shall  be  accepted,  or  to  pay  the  sum  fixed  as  a  commu- 
tation, are  all  none  the  less  personal  duties  and  liabilities.  They 
are  as  much  personal  liabilities  as  the  obligation  to  pay  a  tax  duly 
assessed,  to  discharge  a  debt  due,  or  to  perform  an  act,  the  per- 
formance of  which  is  imposed  by  contract  or  by  statute.  It  will 
be  perceived,  then,  that  the  question  amounts  to  this,  whether  a 
town  can  legally  raise  money  gratuitously  to  discharge  the 
pecuniary  obligations  of  its  citizens,  or  to  procure  their  exemption 
from  military  or  other  service.  Is  such  a  power  conferred  upon 
the  municipal  corporations  of  this  State? 

The  general  power  of  towns  to  raise  money  is  given  by  the  Re- 
vised Statutes,  1858,  chap.  3,  sect.  26,  in  these  words:  "The 
qualified  voters  of  a  town  may  raise  such  sums  as  are  necessary  for 
the  maintenance  and  support  of  schools  and  the  poor ;  for  making 
and  repairing  highways  and  town-ways  and  bridges ;  for  the  pur- 
chasing and  repairing  and  fencing  burying-grounds ;  for  {purchasing 
or  building  and  keeping  in  repair  a  hearse  and  house  therefor  for 
the  exclusive  use  of  its  citizens,  and  for  other  necessary  town 
charges."  By  subsequent  acts,  further  powers  have  been  conferred 
upon  towns,  and  the  exercise  of.  doubtful  powers  has  been  con- 
ferred by  legislative  authority.  But  the  raising  of  money  under 
statutory  provisions  to  co-operate  with  the  General  Government,  is 
manifestly  to  be  distinguished  from  raising  money  for  purposes 
unauthorized  by  any  existing  law. 

The  words  «  other  necessary  town  charges"  do  not  constitute  a 
new  and  distinct  grant  of  indefinite  and  unlimited  power  to  raise 
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money  for  any  purpose  whatever  at  the  will  and  pleasure  of  a 
majority.  They  embrace  all  incidental  expenses  arising  directly 
or  indirectly  in  the  due  and  legitimate  exercise  of  the  various 
powers  conferred  by  statute. 

While  towns  may  raise  money  to  discharge  all  liabilities  in  the 
performance  of  these  multiplied  municipal  duties,  they  cannot 
(unless  new  powers  are  conferred,  or  an  excess  of  power  receives 
a  subsequent  legal  ratification)  transcend  their  authority  and  incur 
liabilities  in  no  way  arising  in  the  course  of  its  exercise.  Thus  it 
has  been  held  by  this  Court  that,  the  raising  a  tax  for  the  dis- 
charge of  a  contract  entered  into  by  a  town  with  the  corporation 
of  a  toll  bridge  for  the  free  passage  of  its  citizens  over  it,  was 
illegal.  It  has  likewise  been  held  under  similar  statutes  in  other 
States,  that  a  town  had  no  right  to  raise  money  for  the  celebration 
of  any  great  national  event,  as  the  capture  of  Cornwallis  or  the 
Declaration  of  Independence.  So  it  was  decided  in  Emery  vs. 
Hooper^  14  Maine  395,  in  the  very  clear  and  conclusive  opinion 
of  Mr.  Justice  Shepley,  that  a  town  had  no  authority  to  raise 
money  for  the  purpose  of  re-distributing  it  among  its  citizens. 
Much  more,  then,  have  they  no  right  to  raise  money  to  give  as  a 
mere  gratuity  to  one  or  more  citizens  to  enable  them  to  escape  the 
performance  of  services,  which  every  citizen  should  cheerfully 
render  as  due  to  Government,  upon  the  prosperity  and  perpetuity 
of  which  the  future  hopes  of  humanity  must  rest. 

Were  a  town  to  raise  money  to  be  distributed  by  way  of  gift  to 
favored  individuals,  the  tax  assessed  for  such  a  purpose  could  not 
for  a  moment  be  upheld.  Still  less  can  it  be,  when  the  obvious 
and  inevitable  tendency  of  it  would  be  to  defeat  the  objects  for 
which  the  Act  of  Congress  before  referred  to  was  passed.  That 
was  a  bill  to  raise  soldiers,  not  to  raise  money.  Its  primary  and 
especial  purpose  was  to  suppress  insurrection  by  means  of  an  armed 
force,  to  be  raised  in  pursuance  of  its  provisions.  If  one  town  may 
assess  taxes  to  pay  the  commutation-money  of  those  who  may  be 
drafted,  so  may  all,  and  the  Government  may  be  left  without  a 
soldier  for  its  protection,  and  the  nation  surrendered  into  the  power 
of  those  who  are  warring  for  its  destruction ;  the  wealth  and  tax 
Vol.  XL—  40 
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able  property  of  the  community  would  be  direrted  from  the  defence 
of  Government^  and  the  resources  of  the  State  would  be  turned  to 
its  destruction  by  thus  depriving  it  of  the  means  necessary  for  its 
preservation.  We  therefore  answer  each  of  the  interrogatories  in 
the  negative. 

John  Appleton. 
R.  D.  Rice. 
Jonas  Cutting. 
W.  Davis. 
Edward  Kent. 
C.  W.  Walton. 

J.  G.  DiCKERSON. 

Wm.  G.  Barrows, 
To  Abner  Coburn,  Governor  of  Maine,  Augusta. 


We  haye  been  furnished  the  foregoing 
by  the  courtesy  of  one  of  the  Judges, 
^  and  we  gladly  publish  it,  for  the  early 
protest  which  it  contains,  against  what 
we  regard  as  a  most  factious  and  per- 
nicious proceeding,  on  the  part  of  some 
few  towns  and  cities — that  of  attempting 
to  raise  money,  by  way  of  taxation  upon 
the  general  property  of  the  municipality, 
to  relieve  a  certain  class  of  its  inhabit- 
ants from  the  performance  of  a  duty 
of  service  owing  to  the  National  GoTcrn- 
ment.  It  must  be  obvious  to  every  law- 
yer, who  is  not  absolutely  infatuated  by 
his  devotion  to  partisan  and  political 
prepossessions  of  opinion,  that  such  a 
course  is  entirely  without  the  shadow 
of  the  slightest  justification,  either  in 
reason  or  law. 

For,  if  we  assume  that  the  mode  in 
which  the  United  States  Government  have 
attempted  to  bring  the  militia  of  the  seve- 
ral States  into  actual  service,  in  defence 
of  the  integrity  of  our  Nationality,  is 
not  justified  by  any  fair  or  allowable 
construction  of  the  powers  delegated  to 
the  National  Government  by  the  United 
States  Constitution,  which  is  the  only 


mode  in  which  they  could  obtain  any 
such  authority ;  if  we  admit  all  this  to 
be  probable  (and  we  haye  not  sufficiently 
examined  the  subject  to  be  satisfied  that 
such  a  concession  is  justifiable  upon  any 
ground  except  that  of  argument),  we  do 
not  make  the  slightest  advance  towards 
obtaining  a  basis  for  taxation,  in  order 
to  relieve  those  who  are  thus  unlawfully 
subjected  to  unjust  burdens.  The  State 
governments  owe  no  duty  of  relieving 
the  common  citisen  of  both  State  and 
National  sovereignties,  from  the  nrgeni 
requirements  of  the  latter  Government. 
The  State  sovereignty  has  no  more  au- 
thority to  interpose  its  aid  in  snch  a 
case,  than  the  State  Conrta  have  to 
reverse  the  decisions  of  the  National 
Courts  upon  the  ground  that  in  their 
judgments  such  decisions  are  erroneous. 
Much  less  do  the  towns  or  other  subor- 
dinate municipalities  of  the  St^te  owe 
any  such  duty  to  its  inhabitants.  Each 
successive  ring  of  these  concentric  cir- 
cles of  empire,  imperium  in  w^erio,  must 
be  content  with  the  performance  of  its 
own  legitimate  functions.  Nothing  could 
have  a  more  vicious  tendency,  than  to 
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ftllow  the  sabordinate  soTereignties  to 
rejudge  the  decisions  of  its  parsmount 
Bovereigiitj. 

Towns  and  cities  then  might  just  as 
well  raise  monej,  by  way  of  taxation,  to 
defend  snits  brought  against  its  inhabit- 
ants, for  matters  in  no  way  connected 
with  municipal  agency  or  authority,  as 
to  relieye  them  firora  any  other  burden, 
lawfully  or  unlawfully  imposed  upon 
them,  by  private  or  public  authority. 
The  truth  is,  that  any  such  attempt  is 
simply  a  conspiracy  against  the  National 
authority,  and  should  certainly  not  origi- 
nate in  State  or  municipal  authority. 
Those  who  admit  the  right  of  revolution, 
confine  it  to  extreme  cases  of  arbitrary 
and  tyrannical  oppression,  and  never 
justify  resistance  to  regular  constituted 
authority  from  the  subordinate  organi- 
zations of  the  same  Nationality.  Even 
the  extreme  right  of  revolution,  if  it 
properly  exist  anywhere,  is  a  private 
and  personal  right,  existing  outside  of 
all  legitimate  organizations. 

Towns  and  cities  could  not  vote  money 
by  way  of  taxation,  to  procure  arms  and 
munitions  of  war ;  or  establish  training 
schools,  with  a  view  to  prepare  forces 
to  defend  the  towns  against  the  en- 
croachments of  the  State  or  National 
authority.  This  would  be  to  compel 
the  minority  to  act  with  the  majorityy  in 
setting  up  and  maintaining  resistance  to 
the  abuse  of  legitimate  authority,  or 
what  the  nu^ority  might  see  fit  to  char- 
acterise as  such. 

There  has  been  in  different  directions 
a  strong  disposition  manifested  towards 
the  usurpation  of  unlawfHil  authority; 
and  we  are  glad  to  be  able  to  record  our 
testimony  in  favor  of  the  fact,  that  the 
judiciary  have,  with  remarkable  uni- 
formity, thus  far  sustained  the  old-fash- 
ioned views  and  principles  which  had 
prevailed  in  the  country  before  the  pre- 
sent crisis  in  public  affairs.    And  we 


trust  that  this  auspicious  omen  will  con<^ 
tinue.  The  opinion  of  the  Judges  in 
the  foregoing  case  has  possibly  a  little 
more  rhetoric  than  is  called  for  by  the 
occasion  in  regard  to  the  duty  of  the 
citizen,  and  the  general  character  of  our 
present  difficulties.  No  one  will  ques- 
tion the  general  soundness  of  the  views 
presented,  and  a  tribunal  of  the  tried 
loyalty  and  law-abiding  character  of 
the  Supreme  Judicial  Court  of  Maine, 
scarcely  needs  any  indorsement  upon 
these  points,  by  way  either  of  protest 
on  its  own  behalf,  or  of  formal  tostimony 
of  others  in  regard  to  its  patriotic  obli- 
gations in  the  painful  and  trying  na- 
tional crisis.  We  regret,  therefore,  that 
it  should  have  been  deemed  proper  or 
necessary  to  say  anything  out  of  the 
direct  line  of  argument  which  the  points 
involved  seemed  to  require. 

All  such  digressions  in  such  a  crisis 
as  the  present,  as  indeed  in  all  times, 
must  of  necessity  tend  to  weaken  the 
force  of  the  decision  in  the  popular 
apprehension,  by  placing  it  upon  that 
lower  level  of  mere  appeal  or  argument, 
upon  which  the  determinations  of  judi- 
cial tribunals  of  the  last  resort  should 
never  consent  to  stand.  Such  decisions 
rest  on  authoritv  and  not  upon  appeal 
or  argument 

But  at  a  period  when  demonstrations 
of  loyalty  are  almost  universal,  such  an 
episode,  even  in  a  judicial  opinion,  is 
perhaps  excusable,  since  it  results  from 
an  amiable  weakness  in  human  nature, 
an  unwillingness  to  be  thought  singular, 
or  willingly  to  give  offence. 

But  however  that  may  be,  it  is  certain 
the  municipalities  of  the  State  have  no 
power  to  Impose  taxes,  either  to  raise  or 
to  prevent  raising  troops  for  the  service 
of  the  National  Government  We  know 
that  these  questions,  in  time  of  commo- 
tion, are  always  liable  to  be  overridden 
and  broken  down  by  popular  enthusiasm. 
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But  in  the  judicial  arena  justice  is  etill 
supposed  to  be  blinded  to  all  conse- 
quences of  a  merely  expedient  or  neces- 
sary character.  Her  maxim  still  is  fiat 
futHUa  ruat  ecOum.  And  we  feel  it  to 
be  a  duty,  as  well  as  a  pleasure,  as  con- 
ductors of  a  public  journal  of  jurispru- 
dence to  do  what  in  us  lies,  to  stay  up  and 
support  the  hands  of  the  judiciary,  in 
following  the  right,  regardless  of  conse- 


quences. We  are  content  to  go  for  the 
GoTernment,  and  the  whole  OoyemmeDt, 
so  long  as  it  keeps  within  the  field  of  its 
legitimate  functions.  Beyond  that,  all 
government,  whether  under  the  forms 
of  new  or  of  old  organizations,  is  usurpt- 
tion  and  tyranny ;  and,  by  Ood's  help, 
we  shall  always  be  willing  and  ready  to 
expose  its  short-comings  and  its  0Te^ 
reachings.  I.  F.  B. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OF  NEW  YORK.* 

Corporations  ;  UahUity  of  Directors  to  Stockholders,  for  frauds,  dec. — 
The  relation  between  directors  of  a  corporation  and  its  stockholders,  is 
that  of  trustee  and  cestui  que  trust.  And  if  the  directors  pay  over  the 
funds  in  their  hands  or  in  the  treasury  to  an  individual,  upon  a  pretended 
claim,  which  they  know,  or  must  be  presumed  to  know,  is  wholly  un- 
founded in  law,  it  is  a  breach  of  trust  on  their  part :  Butts  vs.  Wood, 

Where  W.,  who  was  secretary  and  treasurer  of  a  corporation,  and  also 
one  of  the  directors,  presented  a  claim  to  the  board  of  directors  for  com- 
pensation for  his  services  as  secretary,  which  claim  was  allowed  and 
ordered  to  be  paid,  by  the  votes  of  the  three  directors  present,  W.  himself 
being  one  of  them,  his  father  another,  and  a  relative  the  third ;  Heldf  that 
the  transaction  challenged  the  most  jealous  and  severe  scrutiny,  even  if 
there  was  legal  color  for  the  claim.  But  that,  there  being  in  fact  no  legal 
claim,  the  Court  was  in  duty  bound  to  pronounce  the  transaction  fraudu- 
lent and  void  as  against  the  other  stockholders  :  Jd. 

Hdd,  also,  that  a  stockholder  of  the  corporation  could  maintain  an 
action  in  his  own  behalf,  and  in  behalf  of  the  other  stockholders,  against 
the  three  directors  by  whom  the  resolution  was  passed,  to  set  aside  the 
transaction,  as  an  abuse  of  trust,  and  for  the  repayment  of  the  money: 
Id, 


^  From  the  Hon.  0.  L.  Barbour;  to  appear  in  the  88th  volume  of  his  Reports. 
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Landlord  and  Tenant, — ^After  an  agreement  by  a  landlord  to  repair  is 
broken,  it  becomes  a  chose  in  action  in  the  tenant's  favor,  npon  which 
he  can  maintain  an  action  against  the  landlord :  Mirick  vs.  Bash/ord. 

If  a  grantee  in  fee  of  the  landlord  refuses  to  recognise  any  liability  to 
repair,  and  the  tenant,  with  notice  of  such  refusal,  attorns  to  him  and 
pays  him  rent,  the  grantee  is  not  liable  on  the  landlord's  contract  to  repair, 
if  such  contract  was  broken,  and  the  landlord's  liability  for  the  breach 
was  complete  before  the  grantee  had  acquired  any  legal  estate  in  the  pre- 
mises :  Id  , 

If,  after  a  purchaser  from  the  landlord  has  repudiated  the  landlord's 
covenant  to  repair,  and  refused  to  perform  it,  the  tenant  avowing  his  in- 
tention to  hold  the  lessor  upon  his  covenant,  continues  in  possession  of  the 
premises,  attorning  to  the  purchaser  by  the  payment  of  rent,  without 
objection,  as  it  becomes  due,  this  will  be  held  to  be  primd  facie  evidence, 
at  least,  of  a  waiver  by  the  tenant  of  any  claim  upon  the  purchaser,  on 
the  landlord's  covenant  to  repair :  Id. 

Agreement — Statute  of  Frauds. — K.,  S.  &  Co.,  copartners,  being  in- 
debted to  the  plaintiffs  in  the  sum  of  $8207.75,  K.,  one  of  the  firm,  agreed, 
by  parol,  with  the  plaintiffs,  that  in  consideration  that  the  latter  would 
receive  $10,000  of  the  bonds  of  a  railroad  company,  in  payment  of  such 
indebtedness  of  the  firm,  he,  K.,  would,  at  a  future  day,  at  the  plaintiffs' 
request,  purchase  the  same  bonds  of  them,  and  pay  them  therefor  the  said 
sum  of  $8207.75.  Held,  that  the  agreement  was  within  the  Statute  of 
Frauds  and  void,  for  the  reason  that  it  was  not  in  writing,  and  no  part  of 
the  purchase-money  was  paid :  Id. 

Heldy  also,  that  the  plaintiffs  could  not  recover  upon  the  contract  for 
the  purchase  of  the  bonds,  without  proof  of  a  tender  of  the  bonds,  or  of 
a  demand  upon  the  defendant  of  performance :  Id. 

Agreement — Parties. — ^The  defendant,  with  others,  subscribed  a  paper 
by  which  he  agreed  to  pay  $200  to  the  trustees,  or  a  committee  to  be 
appointed  by  the  East  Genesee  Conference  of  the  Methodist  Episcopal 
Church,  for  the  purpose  of  purchasing  land  and  erecting  buildings  for  a 
seminary,  to  be  located  at  D.,  and  to  be  under  the  superintendence  and 
control  of  said  Conference.  The  Conference  accepted  the  trust,  and 
erected  the  buildings.  A  seminary  was  established,  and  was  subsequently 
duly  incorporated.  Eeld,  that  an  action  upon  the  subscription  paper 
would  lie  in  the  name  of  the  corporation^  without  any  formal  direct  assign- 
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ment  of  such  paper  from  the  committee  appointed  by  the  Conference : 
The  DansviUe  Seminary  vs.  JVelch. 

Privileged  Communications, — A  conversation  between  a  person  who 
has  been  tried  upon  an  indictment  and  acquitted,  and  one  who  was  his 
counsel  on  the  trial,  had  afler  the  relation  of  counsel  and  client  has  ceased, 
upon  a  subject  unconnected  with  that  to  which  the  employment  of  the 
witness  and  counsel  related,  is  not  a  privileged  communication :  Mande- 
viUe  vs.  Guernsey, 

Measure  of  Damages — Interest. — Where,  in  an  action  to  recover  the 
price  of  wheat  delivered  under  a  contract,  at  a  price  fixed,  the  defendant 
sets  up,  by  way  of  counter-claim,  the  damages  he  has  sustained  by  reason 
of  the  plaintiff's  refusal  to  deliver  the  whole  quantity  agreed  upon,  he  is, 
if  he  establishes  such  defence,  entitled  to  be  allowed  as  damages  the 
difference  between  the  contract  price  of  the  wheat  not  delivered,  and  the 
market  value  thereof  at  the  time  it  was  to  have  been  delivered,  with 
interest  on  that  difference :  Fishell  vs.  Winans. 

Municipal  Corporations ;  Liability  for  Damages  caused  by  Street  Im- 
provements— Distinction  between  Ministerial  and  Judicial  Acts, — Muni- 
cipal corporations  are  not  liable  in  damages  for  any  injury  or  inconvenience 
to  the  owners  of  property  upon  the  streets  of  the  city  or  village,  resulting 
from  the  improvement  of  the  streets,  such  as  grading,  paving,  laying  curb 
and  gutter  stones,  sidewalks,  &c.,  by  authority  of  law,  when  there  is  no 
negligence  or  unskilfulness  in  conducting  the  work  of  improvement: 
Kavanagh  vs.  City  of  Brooklyn, 

Incidental  damages  to  the  owners  of  property,  resulting  from  the  estab- 
lishing Dr  altering  of  the  grade  of  a  street,  are  not  to  be  provided  for  or 
paid  in  any  form,  but  aro  regarded  and  treated  as  damnum  ahsqye  injuria : 
Id, 

The  fundamental  principle  that  prevails  in  all  the  statutes  authorizing 
or  providing  for  the  grading,  paving,  and  improving  of  streets,  is  that  the 
property  thought  to  be  benefited  must  pay  all  that  is  to  be  paid,  and  not 
the  municipal  treasury :  Id. 

When  a  duty  of  a  judicial  nature  is  imposed  upon  a  public  body,  tbey 
are  exempt  from  responsibility  by  civil  action  for  the  manner  in  whicb 
the  duty  is  performed.  But  where  a  duty  purely  ministerial  is  violated 
or  negligently  performed  by  a  public  body  or  officer,  an  injured  party  may 
have  redress  by  action  :  Id. 
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The  ordinanoe  of  a  city  oorporatioo,  directiDg  the  oonstrnotioD  of  a 
public  improyement,  within  the  general  scope  of  its  powers,  is  a  judicial 
act;  but  the  prosecution  of  the  work  is  ministerial  in  its  character,  and 
the  corporation  must  see  that  it  is  done  in  a  safe  and  skilful  manner :  Id. 

Value  of  Artides — Opinions  of  WUnesses. — Although  Courts  have  re- 
ceived evidence  of  the  price  paid  for  the  identical  property  or  article  in 
suit,  as  some  evidence  of  its  value,  yet,  when  a  large  number  of  articles 
are  sold  in  the  aggregate  for  a  given  sum,  the  opinion  of  witnesses  as  to 
the  value  of  a  part  of  the  articles  will  not  be  received  for  the  purpose  of 
ascertaining  the  value  of  the  other  part,  in  an  action  for  the  conversion 
of  the  latter :  Wdls  vs.  Kdiey, 

Insurance — Complaint  in  Action  on  Policy, — A  complaint  in  an  action 
on  a  policy  of  insurance,  must  contain  an  averment  of  an  insurable  interest 
in  the  plaintiff  or  in  the  person  for  whose  benefit  the  contract  was  exe- 
cuted :  Freeman  vs.  The  Fulton  Fire  Insurance  Co. 

Where  the  person  with  whom  a  contract  of  insurance  was  made,  and 
who  brings  an  action  upon  it,  has  no  interest  in  the  property  which  would 
authorize  or  enable  him  to  make  such  a  contract  himself,  he  is  bound  to 
state  affirmatively  in  his  complaint,  that  he  acted  as  the  agent  of  another, 
whose  interest  was  sufficient  to  sustain  such  a  contract :  Id, 

Action  for  Money  had  and  received, — Where  A.,  owing  money  for  ser- 
vices rendered  by  B.,  who  is  in  the  employ  of  C,  pays  the  money  to  C.  for 
such  services,  as  if  the  latter  were  entitled  to  compensation  therefor 
instead  of  B. ;  the  receipt  of  the  money  by  0.  under  such  circumstances, 
while  it  does  not  prejudice  B/s  right  of  recovery  against  A.,  if  he  have 
any,  will  not  make  the  money  B.'s,  nor  entitle  him  to  maintain  an  action 
against  C.  for  money  had  and  received  by  C.  from  A.  for  the  plaintiff's 
use  and  benefit :  Murphy  vs.  BaU. 

Grant  of  Land  covered  with  Water — Landlord  and  Tenant. — When  the 
State  makes  a  grant  of  land  covered  with  the  waters  of  a  bay  or  navigable 
river,  and  the  grantee  reclaims  the  land  and  raises  it  above  the  surface  of 
the  water  in  the  form  of  a  wharf,  it  is  not  a  mere  franchise  to  collect 
wharfage,  and  belonging  to  the  public  at  large  for  commercial  purposes . 
but  the  grantee  is  invested  with  all  the  rights  that  pertain  to  the  owner- 
ship of  lands :  The  People  ex  rd.  Ward  et  al.  vs.  Kdsey. 

The  failure  of  a  lessor  to  construct  a  pier,  in  conformity  with  the  stipu- 
lations of  the  agreement,  though  it  may  constitute  a  good  defence  to  an 
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action  upon  the  lease,  to  recover  the  rent,  is  no  defence  or  answer  to  the 
claim  of  the  landlord  to  have  tlie  possession  restored  to.  him :  Id. 

Where  tenants  have  taken  possession  of  the  demised  premises  under 
the  lease,  and  have  thus  become  vested  with  the  term,  they  cannot  refuse 
to  pay  the  rent,  and  at  the  same  time  retain  the  possession  and  enjoyment 
of  the  premises  against  the  claim~  of  the  landlord :  Id, 

Injunction  to  prevent  a  Nuisance. — The  existence  of  the  power  to  com- 
pel the  removal  of  an  obstruction  in  a  navigable  river,  after  it  has  been 
created,  does  not  prevent  an  application  to  the  Court  to  prohibit  the 
erection  of  such  obstruction :  T?ie  People  vs.  YanderhUL 

If  there  is  no  legal  authority  for  the  erection  of  a  pier  in  a  navigable 
river,  such  pier  will  be  a  nuisance  per  se,  and  no  evidence  is  admissible  to 
show  that  though  illegal,  it  will  do  no  harm :  Id, 

Probate  of  WiU — Executors^  allowances  to  when  chargeable  with  Inte- 
rest.— Where  the  domicil  of  a  testator  is  in  this  State,  and  his  will  is 
proved  and  letters  testamentary  issued  here,  where  all  the  personal  estate 
is  situated,  it  is  unnecessary  for  the  executor  to  prove  the  will  in  another 
State,  where  the  real  estate  of  the  testator  is  situated ;  and  he  will  not  be 
allowed  the  expenses  incurred  in  doing  so  on  the  settlement  of  his 
accounts :  Young,  Administratrix ,  dhc,  vs.  Brush  et  ah 

The  distribution  of  the  personal  estate  in  such  a  case,  is  to  be  according 
to  the  laws  of  New  York;  and  a  decree  of  a  Court  in  the  State  where  the 
real  estate  is  situated,  directing  the  expenses  of  proving  the  will  there  to 
be  paid  out  of  the  estate,  has  no  force  or  validity  here,  and  cannot  make 
those  expenses  chargeable  to  the  legatees  under  the  will  in  this  State :  Id, 

Where  money  was  deposited  by  executors  in  a  trust  company,  under 
the  direction  of  a  referee,  and  with  the  consent  of  the  counsel  of  the 
opposite  party  as  to  the  place  of  deposit,  to  be  applied  to  the  payment  of 
any  recovery  in  the  action;  it  was  held^  that  in  the  absence  of  any  demand 
of  the  payment  of  the  money,  the  executors  were  not  chargeable  with  a 
higher  rate  of  interest  than  was  received  for  the  fund  while  it  was 
deposited  in  the  trust  company :  Id,  ■. 

Corporation — Election  of  Directors. — By  the  charter  of  an  insurance 
company,  it  was  provided  that  the  rights,  powers,  and  privileges  of  the 
company  should  be  vested  in  a  board  of  directors,  to  consist  of  forty  per- 
sons. Subsequently,  the  Legislature  passed  an  act  authorizing  the  com* 
pany  to  reduce  the  number  of  its  directors  to  twenty-one.  Held,  that  in 
the  absence  of  any  provision  in  the  act  requiring  the  act  of  reduction  to 
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be  done  by  the  etookbolders,  at  a  meeting  for  that  purpose,  the  power 
vested  in  the  board  of  directors:  McUier  of  the  Excelsior  Insurance  Co. 

Meld,  also,  that  an  election  of  directors  could  not  be  set  aside  as  void, 
and  a  new  election  ordered,  on  t&e  ground  tkat  there  had  been  no  previous 
action  taken  by  the  stockholders,  to  reduce  the  number  of  directors :  Id. 

Held,  further,  that  the  neglect  or  refusal  of  the  stockholders,  at  such 
election^  to  vote  for  the  whole  number,  did  not  make  the  election  illegal. 
Such  as  had  a  majority  of  the  votes  were  elected,  and  if  there  were  vacan- 
cies left  in  the  board  of  directors,  in  consequence  of  the  omission  to  elect 
the  whole  number^  the  board  had  power  to  fill  them,  but  not  to  hold  a 
special  election  for  that  purpose :  Id. 

SUPREME  COURT  OP  PENNSYLVANIA.* 

Pardon ;  Effect  of  on  Sentence. — A  pardon  by  the  governor  of  a  per- 
son convicted  of  fornication  and  bastardy,  when  pleaded  before  sentence, 
discharges  the  defendant  from  liability  for  costs  as  well  as  for  the  mainte- 
nance of  the  bastard  child :  Commonweallh  vs.  Ahl. 

The  order  of  maintenance  is  a  part  of  the  sentence ;  and  until  it  is  pro- 
nounced, the  right  of  the  prosecutrix  to  the  periodical  payment  of  money 
does  not  vest :  hence,  where  the  defendant  was  pardoned  before  sentence, 
the  Court  had  no  power  to  make  an  order  of  maintenance :  Id, 

Orphans*  Court — Bond  of  Guardian. — The  Orphans'  Court,  after  hav- 
ing taken  a  bond  with  sureties  from  the  guardian  of  an  infant,  has  no 
power  to  direct  the  bond  to  be  given  up  or  cancelled  while  the  guardian- 
ship remains,  and  its  duties  are  unperformed ;  Newcomer* 9  Appeal. 

Where  the  bond  of  a  guardian  had  been  improperly  marked  "ca/i- 
cdled,'*  it  was  not  error  in  the  Orphans'  Court  to  order  that  the  word 
"  cancelled'  be  stricken  oflF.  Id. 

WiH,  Execution  of. — Where  a  will,  written  in  the  presence  of  the  tes- 
tator, and  according  to  his  dictation,  is  executed  in  accordance  with  the 
statutes,  it  is  valid,  though  not  read  to  or  by  him :  Besses  Appeal. 

Amendment  by  striking  out  the  Name  of  one  of  two  Defendants  refused, 
— D.  and  H.  were  sued  jointly  upon  a  joint  contract,  and  an  award  of 
arbitrators  had  against  H.  only,  from  which  he  and  the  plaintiffs  sepa- 
rately appealed :  on  trial  and  before  verdict,  the  plaintiffs  moved  to  strike 


1  From  Robert  E.  Wright,  Esq.,  State  Reporter ;  to  be  reported  in  the  7th  volame 
of  bis  Reports. 
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out  h.'s  name  from  the  record,  which  was  refused  and  ^e  jury  instraeted 
that  as  there  was  no  evidence  against  D.,  their  verdict  must  be  for  the 
defendants.  On  writ  of  error,  Held,  that  as  no  mistake  was  alleged  in 
making  D.  a  defendant,  and  as  the  plaintiflfs  had  knowledge  of  the  facts 
from  the  time  of  the  arbitration,  the  refusal  of  the  Court  below  to  permit 
the  amendment  was  in  the  exercise  of  a  proper  discretion,  and  not  error : 
Loc/ce  et  al.  vs.  Daugherty  et  cd. 

Decree  of  Court  below — Construction  of  WiU — Legacy  to  one  6y 
Name"  given  to  another  " by  Detcription" — A  testator  by  will  gave  a 
bequest  to  Lavinia  the  daughter  of  my  brother  John,"  deceased ;  John 
left  no  daughter  of  that  name,  and  the  legacy  was  claimed  in  right  of  a 
daughter  of  testator's  cousin,  who  bore  the  proper  name :  the  auditor  and 
the  Court  below  however  decreed  the  legacy  to  Cassandra  Emig,  John's 
daughter,  on  evidence  that  the  testator  mentioned  her  married  name  in 
connection  with  the  legacy  at  the  time  of  making  the  will;  and  that  both 
claimants  were  god-daughters  of  testator,  a  class  to  whom  he  had  expressed 
his  intention  of  giving  a  legacy.  Mdd,  that  in  such  an  equal  balance  of 
circumstances  the  presumption  was  that  the  decree  of  the  Court  below 
carried  out  the  intention  of  the  testator,  and  that  where  nothing  appeared 
on  the  record  to  displace  that  presumption,  the  decree  would  be  permitted 
to  stand :  Wagner^ s  Appeal. 

Administrator  improperly  appointed — Liahility  of  Sureties  o/^In- 
formal  Administration  Band,  validity  of- — Sale  after  Time  fixed  in  WiU 
valid — Liability  of  Sureties  to  Legatee  for  Interest. — ^Though  an  admin- 
istrator de  bonis  non  cum  testamento  annexo  be  improperly  appointed,  yet 
if  he  act  under  the  letters  granted  to  him,  he  and  his  sureties  are  liable 
on  their  bond  to  the  parties  interested  in  the  estate :  Shalter  and  Ebling's 
Appeal. 

Though  the  bond  given  was  in  the  form  of  an  original  administration 
bond  in  cases  of  intestacy,  yet  the  sureties  are  liable  for  proceeds  of  the 
real  estate  of  the  testator  sold  by  the  administrator  as  directed  in  the  will 
for  which  he  had  failed  to  account :  Id. 

Where  the  testator  directed  a  public  sale  of  his  real  estate  by  his  exe- 
cutors, "so  that  it  be  within  one  year"  after  his  decease,  the  sale  by  the 
administrator  after  the  expiration  of  the  year  was  as  effectual  as  if  it  had 
been  done  by  the  executors,  who  had  power  to  sell  after  the  year,  the 
condition  being  directory  only  and  not  a  condition  precedent:  Id. 

The  sureties  were  liable  for  a  balance  of  interest  due  a  daughter  of  tes- 
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tator,  whose  share  was  directed  to  be  charged  on  the  real  estate  sold,  which 
interest  the  administrator  had  reoeiyed,  but  had  not  paid  over :  Id. 

Bond  of  Married  Woman. — The  bond  of  a  married  woman  is  absolutely 
void,  and  so  is  any  judgment  on  it,  whether  by  warrant  of  attorney  or 
otherwise:  Steinman  vs.  E%o%ng. 

A  married  woman  owning  real  estate  in  Pennsylvania,  sold  part  of  it^ 
and  with  the  proceeds  of  the  land,  and  of  a  note  given  by  her,  bought 
property  in  Maryland  and  removed  there :  for  this  note  there  was  substituted 
a  bond  and  mortgage  upon  her  remaining  land,  the  proceeds  of  which  on 
a  sale  did  not  discharge  the  mortgage,  but  left  a  deficiency  for  which  the 
holder  of  the  bond  issued  a  foreign  attachment  against  her.  Hdd^  that 
as  the  debt  was  not  within  any  of  the  provisions  of  the  Act  of  1848,  or 
covered  by  any  of  the  decisions  of  the  Courts  under  that  act,  the  action 
could  not  be  maintained :  Id. 

Repudiation  of  Partnership — Contract  hy  Partner, — Where  one  per- 
mits another  to  buy  stock  on  their  joint  account  in  anticipation  of  forming 
a  partnership,  and  immediately  afterwards  repudiates  the  agreement  to 
become  a  partner,  he  is  not  entitled  to  any  of  the  property  bought,  nor 
are  his  individual  creditors :  Rice  vs.  Shuman. 

WTiat  Interest  will  disqualify  Witness — Waiver  of  Notice  of  Protest, 
effect  of. — Unless  a  witness  has  a  direct,  certain,  and  immediate  interest 
in  the  result  of  a  suit,  he  is  competent.  A  mere  possibility  of  being  sued 
by  the  plaintiff  in  respect  to  the  cause  of  action  for  Which  he  sues,  will 
not  disqualify.    ScuU  vs.  Mason  dc  Co. 

Hence,  one  of  a  firm  to  whom  a  note  payable  at  a  banking-house  had 
been  indorsed  for  collection,  is  a  competent  witness  to  prove  demand  of 
payment  at  the  maturity  of  the  note,  though  demand  and  protest  was  not 
regularly  made  by  a  notary  until  the  next  day :  Id. 

Where  the  indorser,  on  the  day  the  note  came  due,  had  indorsed 
thereon  a  written  waiver  of  "notice  of  protest  for  non-payment  in  this 
case,"  and  on  the  same  day  demand  was  made  at  the  banking-house^ 
where  answer  was  made  that  the  drawees  had  no  funds  there,  he  cannot 
complain  in  a  suit  against  him  by  indorsees,  that  no  sufficient  demand  had 
been  made :  and  it  was  not  error  in  the  Court  to  instruct  the  jury  that 
under  the  facts  of  the  case  there  was  a  substantial  demand  made,  and  that 
the  plaintiffs  were  entitled  to  recover:  Id. 


Setoff. — Damages  for  the  breach  of  a  partnership  contract  cannot  be 
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set  off  against  the  demand  of  one  of  the  partners  in  a  suit  founded  on  his 
individual  contract:  Jackson  tt  al,  ts.  Clymtr^fwr  use,  Ac. 

Will — Alternative  Legacy, — ^If  a  legacy  he  given  to  one  hy  name,  and 
in  the  event  of  his  death  to  another,  the  alternative  gifl  will  take  effect, 
if  the  first  legatee  die  in  the  testator's  lifetime :  Martha  Matfs  Appeal 

So  where  a  legacy  is  given  to  a  class,  and  in  the  event  of  the  death  of 
one  who  would  have  heen  a  constituent  of  the  class  hefore  a  defined 
period,  his  share  over  to  another,  that  other  will  take,  though  the  first 
legatee  die  in  the  lifetime  of  the  testator :  the  alternative  gift  will  he  sup- 
ported, if  the  first  legatee  he  one  who  would  have  taken  had  he  lived  to 
the  period  of  distribution :  Id, 
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Reports  of  Cases  argued  and  determined  in  the  Supreme  Judicial  Cocet 
or  Massachusetts.  By  Horace  Gray,  Jr.  Vol.  IX.  Boston :  Little,  Brown 
&  Co.  1868. 

Mr.  Oray's  last  volumes  come  along  like  angels'  visits,  in  more  respects 
than  one,  hut  chiefly,  hecause  ever  welcome  to  the  recipients.  It  is 
scarcely  needful  to  say  much,  at  this  late  day,  in  regard  to  the  general 
merits  of  these  Reports.  That  has  heen  long  since  well  established.  Mr. 
Gray  takes  an  honorable  place  among  the  distinguished  Keporters  of  the 
Old  Bay  State.  The  present  volume  contains  many  important  cases,  aad 
especially  that  of  The  Commonwealth  vs.  The  City  of  Roxbury,  in 
regard  to  the  proprietary  rights  of  towns,  in  the  sea-shore  and  flats 
adjoining,  which  is  very  learnedly  discussed  by  the  late  Chief  Justice 
Shaw,  and  a  very  elaborate  and  thoroughly  exhaustive  and  learned  note 
appended  to  the  case  of  more  than  twenty-five  pages  by  the  Reporter,  for 
which  the  profession  will,  as  they  ought,  feel  greatly  obliged. 

I.  F.  R. 

The  Massachusetts  Digest.  Being  a  Digest  of  the  Decisions  of  the  Supreme 
Judicial  Court  of  Massachusetts,  from  the  year  1804  to  the  year  1857.  By 
Edmund  H.  Bennett  and  Fraitklim  F.  Heard.  In  two  volumes.  Little,  Brown 
&  Co.  1868. 

These  two  volumes,  consisting  of  nearly  two  thousand  pages  of  double 
column^  royal  octavo,  done  up  in  the  best  law  book  style,  will  be  hailed 
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by  the  practising  lawyers  in  the  st^te  of  Massachusetts,  as  a  most  accept- 
able book,  more  so  perhaps  than  any  other  one  work  of  equal  extent 
which  was  ever  published  in  the  State.  It  had  become  a  very  serious 
labor  to  spell  out  the  true  state  of  the  Massachusetts  decisions  upon  any 
given  point,  by  turning  over  the  indexes  of  almost  thirty  volumes.  So 
embarrassing  had  this  matter  become,  that  good  lawyers  were  liable  to  be 
met  on  the  trial  of  important  causes,  with  decisions  having  a  controlling 
operation  upon  questions  involved  which  they  had  overlooked,  and  even 
the  Court  sometimes,  it  is  said  by  the  judges  themselves,  did  not  feel 
confident  of  the  true  state  of  the  decided  cases  upon  any  given  point, 
until  they  had  expended  more  labor  and  research  than  was  always  at 
command. 

This  embarrassing  difficulty  is  now  removed,  and,  as  we  feel  confident, 
in  a  manner  which  will  prove  most  satisfactory  to  the  profession.  The 
authors  of  this  digest  are  well  known  in  the  profession,  for  their  learning 
and  painstaking  labor  and  study,  in  the  preparation  of  books.  The 
present  work  contains  many  excellent  qualities  in  a  digest.  The  plan  is 
simple,  natural,  and  exhaustive,  and  we  feel  confident  the  work  will  have 
a  very  extensive  and  ready  sale,  even  beyond  the  limits  of  the  particular 
State.  For  the  decisions  of  the  State  of  Massachusetts  are  regarded  as 
authority,  not  only  throughout  the  American  States,  but  even  in  West- 
minster Hall.  In  the  case  of  Waller  vs.  The  South  Eastern  Railway  Co., 
in  the  Court  of  Exchequer,  during  the  present  month  of  May,  1863, 
Martin,  Baron,  said :  "  I  have  read  the  judgment  of  Shaw,  C.  J.,  in  the 
case  of  Farwell  vs.  Boston  and  Worcester  Railroad  Co.,  4  Mete.  49,  which 
is  marked  by  great  ability,  and  occurs  in  the  passage  chiefiy  bearing  on 
the  subject,  as  follows;"  and  then,  after  quoting  from  the  opinion,  nearly 
half  a  page,  adds:  ''Recognising  great  force  and  cogency  in  these 
remarks,  I  yield  my  own  doubts."  And  in  the  same  case,  Br  am  well,  B., 
said :  "  I  think  this  case  is  within  the  principle  *  *  of  that  excellent 
criterion  used  by  *  *  and  Shaw,  C.  J.,  in  the  case  of  Farwell  vs. 
Boston  and  Worcester  Railroad  Co,  4  Mete.  49." 

This  is  certainly  in  very  marked  contrast  with  the  feeling  manifested 
in  the  English  Courts  thirty  years  ago,  when  it  was  first  proposed  to 
read  American  decisions  in  Westminster  Hall.  It  was  conceded  as 
matter  of  courtesy,  but  with  the  distinct  protest  against  the  precedent 
being  regarded  as  any  ground  of  implication,  that  the  American  cases 
could  be  treated  as  authority  in  Westminster  Hall.  We  know  that  there 
has  been  a  constant  relaxation  in  that  respect  towards  American  legal 
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authority  siDoe  that  time.  And  when,  some  years  since,  we  Tentnred  the 
opinion,  that  Chief  Justice  Shaw  had  no  superior  upon  either  side  of  the 
Atlantic,  as  a  wise  judge  and  learned  jurist,  we  rather  hoped,  than 
expected,  a  recognition  of  the  same  truth  in  Westminster  Hall.  And  we 
have  alluded  to  the  &ct  here,  more  because  it  shows  the  value  of  the 
Massachusetts  Reports,  as  a  body  of  law,  and  of  this  Digest,  as  affordiDg 
ready  access  to  its  stores,  than  for  any  other  reason.  We  do  not  intend 
to  imply  that  European  fame  is  any  sure  guaranty  of  greatness  or  learn- 
ing. We  are  too  far  advanced  towards  the  outer  goal  of  life,  and  hare 
seen  too  many  changes  in  our  day,  to  feel  that  such  European  indorse- 
ment alone  is  any  sure  guaranty  of  truth  or  justice,  or  of  abiding  value 
to  the  profession.  It  may  be  cheaply  obtained,  or  it  may  be  the  result 
of  the  irresistible  force  of  life-long  labor  and  unbending  principle,  united 
with  great  natural  ability,  as  in  the  case  of  Chief  Justice  Shaw. 

I.  F.  R. 

Rbports  or  Cases  in  Law  and  Equitt,  determinsd  in  the  Supreme  Couet  or 
THE  State  or  Iowa.  By  Thomas  F.  Withrow,  Reporter.  Vol.  V.,  being  Vol 
XIII.  of  the  Series.    Bes  Moines :  Published  by  the  Reporter.  1863. 

We  have  had  occasion  on  the  appearance  of  former  volumes  of  these 
Reports,  to  speak  of  the  careful  and  painstaking  manner  in  which  they  are 
prepared  and  published.  Mr.  Withrow  seems  determined,  contrary  to  the 
common  maxim,  and  to  what  we  fear  is  the  too  common  practice,  to  main- 
tain his  well-earned  character  for  industry  and  faithfulness,  even  in  small 
particulars  of  detail,  and  after  his  reputation  in  that  respect  is  too  well 
established  to  suffer  materially  by  occasional  departures  from  it.  That  is 
certainly  a  very  desirable  course  in  law-book  making,  where  so  much  of 
the  value  depends  upon  full  and  faithful  work  in  the  author,  in  order  to 
save  needless  labor  and  perplexity  in  those  who  use  the  books. 

We  have  looked  into  most  of  the  cases  in  this  volume,  which  were 
decided  in  June  and  December,  1862,  and  we  have  felt  surprise  at  the 
large  proportion  of  important  questions  determined,  and  the  great  careful- 
ness and  thoroughness  with  which  the  cases  are  prepared  and  argued  hj 
counsel,  and  the  general  adherence  to  principles  apparent  in  the  judg- 
ments.  We  have  no  doubt  the  bar  have  great  reason  to  thank  Mr.  With- 
row, for  the  compact  and  unmutilated  form  in  which  their  brie&  are 
generally  preserved  in  the  reports ;  but  it  is  evident  they  must  have  done 
their  part  faithfully,  to  enable  the  Reporter  to  present  them  in  so  beooming 
attire. 
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In  Fanning  vs.  Stimpson,  the  question  of  express  and  implied  coyenants 
for  rent  in  leases  is  carefully  examined,  and  finally  determined  in  a  very 
satisfactory  manner.  In  Kamey  vs,  Pabley,  in  an  action  of  slander,  the 
plaintiff  was  permitted  to  prove  the  pecuniaiy  condition  <^  the  defendant 
in  aggravation  of  damages,  which,  although  sanctioned  by  good  authority, 
is  somewhat  questionable,  perhaps,  in  principle. 

In  Samuels  vs,  Griffith,  it  seems  to  be  supposed  that  the  rule  of  exami* 
nation  of  witnesses  in  Court,  requiring  the  examiner  to  direct  the  attention 
of  the  witness  to  the  matter  of  contradiction  between  his  statements  out 
of  Court  and  upon  the  stand,  will  apply  to  the  case  of  contradiction 
between  two  depositions  of  the  same  witness  in  the  same  case.  We  should 
hesitate  in  regard  to  this.  We  believe  the  more  general  view  is,  that  the 
rule  has  no  application  to  the  case  of  a  witness  giving  his  deposition  out 
of  Court.  The  party  may  not  know  of  his  having  made  such  contra- 
dictory statements,  or  he  may  not  in  fact  make  them^  until  after  the 
depositioii  is  taken. 

In  Cochran  vs.  Miller,  it  is  said  that  in  actions  against  surgeons  for 
malpractice,  the  jury  may  be  allowed  to  give  vindictive  or  punitive 
damages,  upon  evidence  showing  gross  negligence.  We  question  tho 
wisdom  of  the  rule  allowing  juries  to  give  exemplary  and  vindictive 
damages  in  any  case,  unless  restrained  within  the  just  limits  of  tho 
Levitical  Law,  of  adding  one-fifth  to  the  actual  damages  where  the  defend- 
ant acted  wilfully;  but  we  should  seriously  and  especially  object  to  allow- 
ing juries  upon  such  excitable  cases  as  those  for  malpractice  in  surgery, 
to  give  damages  of  any  kind,  beyond  the  injury,  unless  the  defendant 
acted  in  bad  faith.  We  would  esteem  it  coming  nearer  the  justice,  and 
what  should  be  the  law  of  these  cases,  to  adopt  the  rule  recently  laid  down 
in  the  Court  of  King's  Bench;  Montreal,  that  the  medical  man  was  justi- 
fied in  treating  his  patients  according  to  any  well-accepted  medical 
authority,  and  was  not  responsible  for  consequences,  if,  in  so  doing,  he 
acted  in  good  faith  and  according  to  his  best  judgment  and  ability. 

The  case  of  Keenan  vs.  The  Mutual  Insurance  Co.  is  a  valuable  one, 
and  adopts  the  true  rule  in  saying,  that  the  assessment  and  collection  of 
any  part  of  the  premium  note,  operates  as  a  waiver  of  any  violation  of  the 
conditions  of  the  policy  known  to  the  company  to  have  been  previously 
committed. 

We  had  marked  many  other  cases  as  worthy  of  special  notice,  but  we 
can  only  name  The  8tat«  of  Iowa,  ex  relatione  Burlington  and  Missouri 
Railroad  Co.,  vs.  The  County  of  Wapello,  where  it  was  held,  contrary  to 
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the  former  decisions  of  the  same  Court,  that  the  Legislature  bad  no  pover 
to  authorize  a  municipal  corporation  (town,  city,  or  county),  to  become 
subscribers  to  the  stock  of  a  railway  corporation.  This  case  is  discussed 
with  great  ability,  both  by  the  Court  and  the  counsel,  and  occupies  nearly 
forty  pages,  which  precluded  its  publication  in  this  magazine,  although 
furnished  us  in  season ;  and  while  we  believe  that  the  decision  will  be 
regarded  hy  capitalists  as  unjust  and  impolitic,  we  feel  compelled  to  say, 
that  in  our  humble  judgment,  it  is  the  only  view  fairly  reconcilable  with 
principle.  I.  F.  R. 


Reports  or  Cases  argued  akd  determiked  in  the  Supreme  Court  avd  Court 
OF  Errors  and  Appeals  of  the  State  of  New  Jersey.  By  Andrew  Dutchkb, 
Esq.,  Reporter.   Vol.  6.   Trenton.  1868. 

With  this  volume,  which  is  the  fifth  by  the  present  Reporter,  we  hare 
the  commencement  of  a  new  title  by  which  the  Reports  are  proposed  to 
be  known  hereailer,  as  New  Jersey  Law  Reports,  of  which  the  present 
will  be  Vol.  29.  We  sincerely  hope  that  this  attempt  to  establish  uni- 
formity of  citation  may  be  more  successful  than  has  been  the  case  in  oar 
own  State ;  for  though  the  title  of  Pennsylvania  State  Reports  is  backed 
by  the  authority  of  an  Act  of  Assembly,  ^et  it  is  rarely  used  by  the  pro- 
fession, who  cling  tenaciously  to  the  old  style  of  citation  by  the  Reporter's 
name,  notwithstanding  the  manifest  advantages  of  the  new  title. 

The  high  character  of  hoth  the  bench  and  bar  of  New  Jersey  has 
always  given  its  Reports  a  value  outside  of  the  State  itself;  and  this  is 
especially  the  case  when  the  work  of  reporting  is  so  faithfully  done  as  by 
Mr.  Dutcher.  The  present  volume,  creditable  for  its  mechanical  execu- 
tion, as  well  as  for  its  higher  merits,  will  be  found  to  contain  many  cases 
of  interest  and  value  to  the  profession  in  general,  among  which  may  be 
especially  mentioned  King  vs.  Paterson  and  Hudson  River  Railroad  Ca, 
on  the  title  of  stockholders  to  dividends  after  they  are  declared,  and  the 
duties  of  directors  in  declaring  dividends;  The  State  vs.  Jersey  City,  on 
municipal  legislation  concerniDg  railroad  tracks  in  the  streets  and  the 
speed,  &c.,  of  trains  in  city  limits;  Yoorhees  vs.  Jones,  on  secret  agree- 
ments among  partners  as  to  non-liability  and  non-participation  in  profits ; 
Paullin  vs.  Kaighn,  on  contribution  and  subrogation  between  co-sureties; 
and  the  elaborate  case  of  Duncan,  Sherman  &  Go.  vs.  Gilbert,  both  in  the 
Supreme  Court  and  the  Court  of  Errors  and  Appeals,  upon  accommoda- 
tion notes.  J.  T.  H. 
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SALES  AND  TITLES  UNDER  DEEDS  OF  TRUST. 

See.  1.  Subject  stated,  yix.,  eonyejances  in  trust  to  secure  debts. 

Sec.  2.  Importance  of  the  subject — By  whom  and  how  treated. 

Sec.  8.  Origin  and  history  of  powers  of  sale— Validity — Extensiye  adoption  and 

use  in  England  and  America. 
Sec.  4.  Deeds  o£  trust  and  mortgages  with  power  of  sale,  substantially  identical. 
Sec.  5.  Who  may  grant  powers  of  sale — Infants — Married  Women. 
Sec.  6.  Who  should  join  in  executing  the  instrument  and  mode. 
Sec.  7.  Consideration — Debts  of  grantor — Contingent  liabilities. 
Sec.  8.  Nature  and  extent  of  powers  of  trustees — Deed  the  source  and  limit  of  the 

power— How  the  power  may  arise. 
Sec.  9.  IrreTocable  nature  of  powers  of  sale — Effect  of  death,  &c. 
Sec.  10.  What  title  or  interest  the  trustee  takes  in  the  land. 
Sec.  1 1.  What  right  remains  in  the  grantor  after  the  execution  of  a  deed  of  trusts 

How  yendible,  &c. 
Sec.  12.  Powers  appendant — Effect  of  alienation  by  the  trustee,  &o. 
Sec.  13.  Nature  of  the  trust,  and  of  the  cestui  pie  trtuft  interest.  ' 

Sec.  1.  Subject  stated^  viz.,,  c<mveyance$  in  trust  to  Hcure  debts.— 
Convejances  of  real  and  personal  property  to  trustees  in  trast  for 
the  payment  of  the  debts  of  the  grantor,  are  of  frequent  occurrence 
both  in  England  (Hill  on  Trustees  336),  and  in  this  country.  Where 
the  trust  is  for  the  benefit  of  creditors  generally^  it  is  usually 
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denominated  an  Assignment.  The  subject  of  Voluntary  or  General 
Assignments  does  not  fall  within  the  scope  of  this  article.  We 
propose  to  treat  of  those  more  limited  or  partial  trusts  in  which  a 
conveyance  of  real  estate  is  made  to  trustees  to  seci\re  the  payment 
of  some  specified  debt  or  debts,  or  to  the  mortgagee  or  creditor 
himself,  who,  for  this  purpose,  is  invested  with  the  power  of  sale 
on  default  of  the  grantor  to  pay.^ 

When  we  use  the  term  deed  of  trust  we  do  not  mean  a  case  where 
the  grantor  parts  wholly  with  his  title^  giving  it  to  a  trustee  abso- 
lutely for  the  purpose  of  raising  a  fund  to  pay  debts,  though  this 
is,  properly  speaking,  a  deed  of  trust.  But  we  mean  cases  where 
the  conveyance  is  to  secure  a  debt  in  case  of  default,  thus  assimi- 
lating the  transaction  to  a  mortgage,  and  where  the  intention  of 
the  grantor,  instead  of  parting  with  his  estate,  is  to  retain  it  in  case 
he  performs  his  legal  obligation  according  to  its  terms.  Instruments 
of  this  latter  class  are  also,  but  less  accurately,  called  deeds  of 
trust,  and  are  those  which  it  is  our  design  to  consider.  In  sub- 
stance they  are  mortgages  with  specific  provisions  for  foreclosing 
or  barring  the  equity  of  redemption.  (See  Woodruff  vs.  Hobby  19 
Ohio  212,  where  the  distinction  between  the  two  classes  of  cases 
is  very  plainly  set  forth.) 

Sec.  2.  Importance  of  the  subject — By  whom  and  how  treated. — 
How  important  this  subject  is,  will  readily  occur  when  it  is  remem- 
bered how  extensively  in  this  country  as  well  as  in  England  this 
mode  of  security  is  resorted  to.  An  exnmination  of  it  seems  to 
be  necessary  in  order  to  exhibit  the  present  state  of  the  law  relating 
to  it.  The  cases  lie  uncollected  and  scattered  through  the  numerous 
volumes  of  the  reports.  Such  an  examination  appeared  to  be  the 
more  necessary  because  the  subject  in  its  every-day  practical 
bearings  is  not  considered  at  any  great  length,  or  with  any  aim  at 
completeness,  in  the  usual  elementary  works.    Thus  Willard  omita 

1  When  partial  conveyances  in  trust  hnye  or  have  not  been  held  under  special 
statutes  to  amount  to  assignments,  see,  generally,  Burrill  on  Assignments  32: 
Burrowt  ys.  Leftndorf,  8  Iowa  96;  11  Id.  151 ;  18  Id.  561 ;  Merchmtt*  MoMufactvrmg 
Company  vs.  Smith,  8  N.  H.  347 ;  Low  ts.  Wyman^  Id.  536 ;  Manufacturert  B^k 
vs.  Bank  of  Pennsylvania,  7  W.  &  S.  836;  12  Penna.  Rep.  104;  Baker  vs.  Hall,  18 
N.  H.  298;  Davi^  vs.  Anderson,  1  Kelly  (Geo.)  176;  WiUon  vs.  Russell,  13  Md  405. 
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to  coosider  it  on  the  ground  that  it  belongs  to  treatises  ou  the 
practice  of  the  law:  Willard's  Eq.  430,  450.  Story's  Com- 
mentaries contain  hut  one  brief  allusion  to  it:  £q«  Com.  sec. 
1027.  Even  Kent,  though  he  made,  both  as  a  Judge  and  Chan* 
cellor,  many  important  decisions  on  the  subject^  devotes  less  than 
three  pages, — but  those  are  characteristically  terse  and  valuable — 
of  his  Commentaries  to  its  ccmsideration :  4  Kent,  p.  146,  et  uq. 

The  notes  of  Mr.  Wharton  to  Hill  on  Trustees  contain  the  most 
satisfactory  citation  of  the  authorities  bearing  on  this  subject  that 
I  have  met  with,  but  they  are  intermixed  with  cases  relating  to 
cognate  and  even  unconnected  matters.  The  short  chapter  of  Mr. 
Billiard  (Mortg.  vol.  1,  ch.  vii.),  though  useful,  by  no  means 
presents  the  subject  in  all  of  its  aspects  and  details*  Omitting 
merely  speculative  views  and  avoiding  theoretical  discussions,  it 
shall  be  our  humble  aim  to  give  the  subject  a  practical  treatment, 
with  the  sole  design  of  fisicilitating  the  labors  of  the  actively  engaged 
practitioner. 

Sec.  3.  Origin  and  higtory  qf  powers  of  sale —  Validity — And 
sztonsive  adoption  amd  use  in  England  and  America, — In  the  civil 
law,  a  power  of  sale  in  the  mortgagee  is  implied,  and  even  an  ex- 
press agreement  will  not  deprive  him  of  it :  1  Dom.  360. 

In  the  common  law,  mortgages  with  a  sale  clause  or  conveyances 
in  trust,  with  power  to  sell  and  convey  an  irredeemable  estate  on 
default,  ^<are  comparatively  of  modem  origin''  (Coventry's  Note, 

1  Pow.  on  Mortg.,  9  a,  n.  1).  Mr.  Powell,  in  giving  (Vol,  3,  p. 
1123)  a  form  for  such  instruments,  declares  them  to  be  then  in 
their  infancy."  Lord  Eldon,  in  1825,  asserts  that  powers  of  this 
l^ind  were  unknown  in  his  early  practice.  Tet  nearly  a  century 
before,  these  powers  were  occasionally  resorted  to,  and  their  validity 
was  brought  into  discussion  in  Croft  vs.  Potoell^  decided  in  11  Geo. 

2  (a.  d.  1729),  and  reported  by  Comyn,  p.  608.^  "This  case," 
says  Coote  (Mortg.  129),  «  was  considered  as  raising  considerable 
ground  for  doubt,  but,  so  far  from  it,  it  will,  on  consideration,  seem 

*  The  syllabus  to  Croft  vs.  Powell  is  as  follows:  "Mortgagee  with  power  to  sell, 
sells  with  notice  of  mortgage,  without  mortgagor,  h7s  estate  is  redeemable."  The 
ease  was  decided  on  grounds  other  than  that  the  power  was  inralid :  4  Kent  146  n. 
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to  be  rather  an  authority  in  fayor  of  these  powers  1  Hilliard  on 
Mortg.,  eh.  7. 

Such  powers  were  declared  by  Kent,  C.  J.  (10  Johns.  196,  A.  D. 
1818),  <<not  to  be  in  use  in  Grreat  Britain."  Tet  a  few  years 
afterwards,  he  tells  us,  in  his  Commentaries,  that  they  are  found 
in  England  to  be  so  convenient  as  to  become  of  quite  frequent  use: 
4  Kent  146.  Their  growth  seems,  indeed,  to  have  been  very  rapid 
after  their  validity  was  established.  Nor,  considering  the  delays 
^  and  difficulties  incident  to  proceedings  in  Chancery  to  foreclose, 
and  the  prompt  and  efficacious  remedy  these  powers  afforded,  is 
this  remarkable. 

Courts  of  equity  have  always  held  invalid,  or  viewed  with  great 
suspicion,  all  special  agreements  to  impair  or  abridge  the  equity 
of  redemption.  And  powers  of  the  character  under  consideration 
were  at  first  seriously  doubted,  and  by  Lord  Eldon  and  others 
strenuously  opposed,  as  tending  to  destroy  the  value  of  the  equity  of 
redemption ;  as  putting  the  debtor  in  the  power  of  the  creditor, 
who  was  thus  enabled  harshly  to  take  advantage  of  his  necessities ; 
and  as  investing  the  mortgagee,  where  the  power  was  confided  to 
him,  with  the  character  of  a  trustee^  in  a  case  where  he  is  not  free 
to  act  for  the  excluiive  benefit  of  his  ceitui  que  trusty  for  he  is, 
first,  a  trustee  for  himself,  and,  second,  as  to  the  residue  for  the 
mortgagor.^ 

But  whatever  doubt  may  have  formerly  existed,  powers  of  sale 
inserted  in  mortgages  or  conferred  upon  a  third  person,  are  of 
frequent  use  in  England,  and  the  practice  and  validity  of  sales 
thereunder  firmly  established :  2  Cruise's  Dig.  94  ;  Clay  vs.  Sharpe 
(a.  d.  1802),  apud  Sugd.  on  Vend,  and  Pur.,  App.,  21 ;  followed 
in  1811  by  Carder  vs.  Morgan^  18  Ves.  844 ;  Powell  9,  et  seq.y  and 
notes ;  4  Kent  146 ;  1  Hill,  on  Mortg.  124 ;  Coote  on  Mortg.  10, 
14,  124,  174  ;  2  Coll.  R.  465,  668;  6  Bing.  121;  Adams's  Eq. 
120;  11  Jur.  504;  15  Q.  B.  155;  1  B.  &  C.  864;  Sugd.  on  Vend. 
826. 

^  ChanceUor  Kent  (4  Kent's  Com.  146  n.)  ooneiden  Lord  £ldon*8  aTersMm  to 
this  innoTftUon  as  one  of  his  errors.  But  where  the  power  of  the  creditor  u  aot 
regulated  by  statute,  the  grounds  of  Eldon's  sturdy  and  persistent  opposition  seem 
not  to  be  unreasonable,  or  his  fears  ungrounded. 
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Affording  to  the  creditor  an  easy,  cheap,  and  speedy  remedy, 
and  enabling  him  to  avoid  the  vexatious  delay,  expense,  and  incon- 
venience of  a  foreclosure  in  Court  and  a  sale  under  a  decree,  these 
powers  have,  in  many  of  the  States  of  the  Union,  become  a 
favorite  mode  of  security. 

The  validity  of  such  powers,  where  conferred  upon  a  trustee,  is 
nowhere  longer  doubted;  and,  with  the  exception  of  two  or  three 
States,  their  validity  is  conceded  even  where  they  are  given  to, 
and  are  to  be  exercised  by,  the  creditor  himself:^  2  Story  Eq.,  § 

*  New  York. — Such  powers  are  Yalid  and  usual.  Their  exercise  was  early 
regulated  by  staluto:  2  Comst.  860;  7  Wend.  458;  7  Johns.  Ch.  45;  Id.  25;  1 
Caines  C.  E.  1 ;  2  Cowen  195 ;  4  Kent  147 ;  Id.  190  n.»  where  the  substance  of  New 
York  statute  is  giren. 

Massachusetts.— These  powers  are  Talid :  2  Met.  20 ;  8  Id.  423 ;  8  Pick.  491. 
Bat  they  are  not  so  common  in  this  State  as  to  raise  a  presumption  that  a  mortgage 
contains  them :  PlaU  ts.  MeClure,  8  Wood.  &  Min.  151.  Conditions  of  power  must 
be  strictly  complied  with  or  no  title  passes  by  the  sale :  Smith  ys.  Provm,  cited 
Am.  Law  Register,  April,  1868,  p.  878. 

Indiana. — Sales  under  powers  to  secure  debts  were  formerly  authorized,  but  by 
the  Revised  Statute  of  1852  it  is  different:  Wheeler  vs.  Hart,  7  Port.  688. 

DisTaicT  or  Coluubxa. — Valid  and  in  use :  Newman  ts.  Jacksorif  12  Wheat.  570. 

Mississippi. — These  powers  were  decided  yalid  in  1838  in  Sims  vs.  IfuntUy,  2 
How.  (Miss. )  896.  Since  then  they  haye  been  in  familiar  use,  and  the  reports  of 
that  State  abound  with  oases  arising  under  them :  1  Freem.  Ch.  R.  105.  Grantor's 
interest  not  subject  to  sale  on  execution,  unless  the  debt  is  fully  paid:  18  Sm.  & 
M.  108;  26  Miss.  291. 

NoBTH  Carolina. — Trust  deeds  are  in  common  use  as  a  mode  of  security.  It 
would  seem  from  a  remark  of  Henderson,  C.  J.,  1  Dev.  £q.  546,  that  in  that  State 
**  the  law  will  not  trust  the  creditor  to  be  both  his  own  agent  and  that  of  the 
debtor"  for  the  purpose  of  making  a  sale.  In  such  a  case  the  foreclosure  must  be 
in  equity.  But  otherwise  if  the  parties  haye  agreed  on  a  trustee :  Id. ;  4  Ired.  Bq. 
288  ;  5  Id.,  App.  Grantor's  interest  subject  to  sale  on  execution:  1  Dey.  (Eq.) 
1541;  Post,  sec.  11. 

MissovBX. — Powers  yalid  and  sales  irredeemable :  Carton  ys.  Blakely^  6  Mo.  273 ; 
21  Id.  313. 

Iowa. — Same  in  Iowa.  But  by  recent  statute  mortgages  with  sale  clause  and 
deeds  of  trust  must  be  foreclosed  in  Court:  7  Iowa  450  ;  8  Id.  404;  10  Id.  288. 
As  to  yalidity  of  powers  of  sale,  see  4  Iowa  482 ;  7  Id.  462;  11  Id.  598.  Grantor's 
equity  subject  to  execution  sale. 

Wisconsin. — Powers  of  sale  to  mortgagee    are  usual."  The  mode  of  foreclosure 
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1027 ;  4  Kent  146 ;  1  Hill,  on  Mortg.  90.  See  also  Lmgwith  vs. 
Butler^  3  Gillman  82,  which  contains  a  succinct  reference  to  the 
history  of  the  question  in  England  and  in  some  of  the  States,  and 
the  authorities  bearing  upon  it.    See  also  Judge  Emott's  opinion, 

bj  notice  and  sale  authorized  and  regalated  by  statute — the  mortgagor  has  two 
years  to  redeem :  Byron  ts.  Jtfay,  2  Cband.  103 ;  Walton  ts.  Cody^  1  Wis.  420. 

Rhode  Island. — Sales  by  mortgagee  under  power  are  recognised,  but  do  not 
seem  to  be  in  common  use :  AUen  ts.  Robbint,  Am.  Law  Register,  May,  1863,  p. 
442 :  Nichols  vs.  BazUr,  5  R.  I.  491. 

Tkxas. — Mortgagee  may  execute  power  of  sale :  4  Texas  20 ;  6  Id.  174.  Mortgages 
are  treated  as  mere  securities,  the  title  remaining  with  mortgagor  tUl  foreclosure. 
And  it  is  the  same  as  respects  a  deed  of  trust.  Deeds  of  trust  and  mortgages,  with 
power  of  sale,  are  the  same  in  legal  effect.  In  either  case  the  grantor's  right  is 
subject  to  execution:  Wright  ts.  Henderson,  12  Texas  43;  Id.  47;  22  Id.  338. 

Illimois. — The  Talidity  of  powers  of  sale  in  mortgages  arose  at  an  early  day 
(a.  d.  1845),  and  as  there  seemed  to  be  "  much  dlTcrsity  of  opinion  amongst  the 
profession  in  that  State,"  the  sutgect  was  Tery  fuUy  examined  by  Koxkrkx,  J., 
and  both  upon  principle  and  authority  the  conclusion  was  reached  that  such 
powers  are  Talid  both  in  the  ciTil  and  common  law :  Longwith  ts.  BuUer,  3  Gill. 
32;  15  111.508. 

Alabama. — Deeds  of  trust  are  in  common  use:  MeOregor  ts.  HaU,  3  Stew.  & 
Port.  397.  Mortgagee  may  exercise  power  of  sale :  10  Ala.  504.  Deed  of  trust 
treated  substantially  as  mortgages:  Hogan  ts.  Ltpretrtt  1  Port.  (Ala.)  892.  In 
either  case  interest  of  grantor  may  be  sold  on  execution :  8  S.  ft  P.  897,  twpn. 
But  see  limitation  in  this  regard  as  to  personal  property:  5  Port  (Ala.)  189. 
Trustee  takes  legal  estate :  4  Ala.  488 ;  and  may  eject  beneficiary  unless  the  deed 
restrains  him:  17  Id.  743.  See  generaUy,  on  these  instrumenta  in  thia  state,  4 
Port.  328  ;  2  Stew.  401 ;  4  Ala.  441,  483  ;  8  Id.  694. 

CALiroRNiA. — Mortgagee  may  lawfully  exercise  powers  of  sale,  and  titles  are 
▼aUd:  2  Cal.  387 ;  4  Id.  107 ;  9  Id.  648. 

Kentucky. — Whether  the  mortgagee  may  himself  legally  be  clothed  with  the 
power  to  sell,  so  as  to  bar  the  equity  of  redemption,  was  neTer  directly  decided  in 
this  State.  See  Ormaby  ts.  Taraseon,  3  Lif  t.  405,  and  remarks  of  Court  on  p.  409. 
Before  any  decision  the  Act  of  1820  was  passed,  which  proridee  that  title  will  not 
pass  without  a  prior  decree  for  a  sale,  unless  the  grantor  shall  join  in  the  trustee's 
conTeyance:  Ogden  ts.  Orant,  6  Dana  473,  where  this  statute  is  construed  and 
applied:  7  Mon.  587. 

Minnesota. — By  statute  a  mortgage  containing  a  power  of  sale  may  be  fore- 
closed upon  default  by  a  public  adTertisement :  R.  8.  484,  tt  seq.  By  statute  the 
mortgagee  may  buy :  4  Minn.  Rep.  30.  The  administrator  of  mortgagee  may  sign 
notice  of  sale  and  sell.    Ha?ing  giTcn  the  notice,  he  may  sell  after  hia  remoral 
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1  Paige  57 ;  Lawrenee  ys.  The  Farmerg*  Loan  and  Trwt  Company^ 
8  Kern.  200 ;  Branson  vs.  Kimie,  1  How.  (U.  S.)  321.  Further, 
gee  cases  cited  in  note  ir^fra. 

with  the  consent  of  the  special  administrator  :  Id.  80.  Notices,  how  adyertised : 
£<Hpel7  T8.  North,  4  Minn.  82.  Change  of  time  of  sale :  Id.  483.  As  to  power  of 
legislature  to  extend  time  and  Tary  terms  of  redemption,  where  there  are  powers 
of  sale:  Id.  298,  488.  Notice  claiming  too  much  by  more  than  one-half,  sale  was 
Bet  aside:  Id.  542. 

Vjboinia. — Deeds  of  trust  in  daily  use  as  securities.  In  an  early  but  not 
thoroughly  considered  case  {Chowning  ts.  Caz,  1  Rand.  806  ;  3  Leigh  654),  it  was 
held  that  where  the  creditor  himself  was  constituted  the  trustee,  and  invested  with 
the  power  of  sale,  he  could  not  make  a  valid  sale  so  as  to  bar  the  debtor  or  those 
claiming  under  him  without  a  resort  to  a  Court  of  Chancery.  Admitted  to  be 
otherwise  if  the  power  is  conferred  upon  a  third  person.  CAouw*^  vs.  Cox,  supra, 
recognised  in  the  recent  case  (a.  d.  1842)  of  Breekmridge  vs.  AM,  1  Rob.  (Va.) 
Rep.  154,  though  it  is  admitted  in  Floyd  vs.  Harrison,  2  Rob.  178,  to  be  a  departure 
from  the  well-settled  doctrine  elsewhere. 

Sooth  Cabolina. — Sales  by  mortgagees  under  powers  for  debts  not  in  familiar 
use.  But  such  powers  are  not  liable  to  any  legal  olijection.''  Per  Withsbs,  J., 
Mitchell  TS.  Bogan,  11  Rich.  (Law)  686  (a.  d.  1857). 

Ohio. — Deed  of  trust  and  mortgages  with  sale  clause  in  use,  and  are  valid: 
Woodruff  vs.  Robb,  19  Ohio  212 ;  16  Id.  469.  A  judgment  is  no  lien  on  the  equity 
of  the  grantor  in  a  trust  deed,  and  it  cannot  be  sold  on  execution  at  law :  Morria 
vs.  Way,  16  Ohio  469. 

Tkhxbssbb.— Trust  soles  in  use :  2  Yerg.  294 ;  8  Hayw.  152 ;  6  Humph.  688  ;  5 
Id.  612. 

AaKANBAS.— So  in  this  State:  1  Eng.  269;  6  Id.  94;  8  Id.  510;  16  Ark.  56;  18 
Id.  101.  Grantor's  interest  not  subject  to  execution  sale,  even  though  the  statute 
subjects  equitable  estates  to  sale :  15  Ark.  55. 

Michigan. — Mortgages  with  sale  clause  are  usual  in  this  State:  Mundy  vs. 
Monroe^  1  Mich.  70.  Manner  and  mode  of  sale  regulated  by  statute,  and  two  years 
allowed  for  redemption:  R.  S.  501;  Kimball  vs.  Willard,  1  Doug.  217;  Lee  ys, 
MoMon,  Am.  Law  Register,  vol.  2  (N.  S.),  p.  126.  Afterwards  reduced  to  one  year, 
but  the  Act  could  not  constitutionally  apply  to  existing  or  prior  mortgages: 
CargUl  vs.  Power,  1  Mich.  869.  So  as  to  Act  depriving  mortgagee  of  right  to 
bring,  ^ectraent :  Blackwood  y^.  Van  Fleet,  Am.  Law  Register,  July,  1863,  p.  571. 

Mabtlakd. — Mode  of  foreclosing :  7  G.  &  J.  143.  In  an  early  case  it  seems  to 
have  been  considered  that  a  sale  by  mortgagee  did  not  bar  the  right  to  redeem : 
TWiMT  vs.  BonehUl,  8  H.  &  J.  99  (a.  d.  1810).  As  to  validity:  13  Md.  495.  As  a 
mode  of  security,  such  powers  do  not  seem  to  be  in  very  frequent  use. 

In  the  States  not  above  named,  while  powers  of  sale  are  occasionally  resorted 
to,  they  do  not  seem  to  be  in  frequent  use. 


648 


SALES  AND  TITLES  UNDER  DEEDS  OF  TRUST. 


Sec.  4.  Deeds  of  trust  and  mortgages^  with  power  of  Male^  Mtdh 
stantiallg  identical. — A  mortgage  with  a  power  of  sale,  and  a  deed 
of  trust  where  the  power  of  sale  is  placed  in  a  third  person,  are 
in  substance  the  same.  Some  of  the  cases  have  denied  this.  But 
those  taking  this  view  are  numerous.  Kent  defines  a  mortgage 
thus :  « A  mortgage  is  the  conveyance  of  an  estate  by  way  of 
pledge  for  the  security  of  debt,  and  to  become  void  on  payment  of 
it.  The  legal  ownership  is  vested  in  the  creditor*'  (in  case  of  a 
trust  deed  in  the  trustee  primarily  for  the  creditor);  ««but  in 
equity,  the  mortgagor  remains  the  actual  owner,  until  debarred  by 
his  own  default  or  judicial  decree'*  (4  Kent*8  Com.  136).  He 
refers  to  instruments  with  powers  of  sale  as  mortgages  (Id.  146). 
No  doctrine  is  more  invincibly  established  than  that  every  instru- 
ment intended  to  secure  the  payment  of  money  or  the  performance 
of  some  collateral  act,  is  a  mortgage.  This  is  the  test :  "  If  a 
transaction  resolve  itself  into  a  security^  whatever  maybe  its/om, 
and  whatever  name  the  parties  may  choose  to  give  to  it,  it  is  in 
equity  a  mortgage:"  per  Story,  J.,  2  Sumn.  583;  Story's  Eq.,  § 
1018 ;  Cotierell  vs.  Long,  20  Ohio  464,  472  ;  Wilcox  vs.  Morris, 
1  Murph,  (N.  C.)  116;  2  Dev.  (Eq.)  555;  1  Wis.  527;  5  Ark. 
321 ;  2  Texas  1. 

In  Eaton  vs.  Whiting,  3  Pick.  484,  it  was  expressly  held  that 
a  power  to  sell,  superadded  to  an  instrument  intended  as  a  security, 
did  not  deprive  it  of  the  attributes  of  a  mortgage.  Until  the 
power  is  executed,  the  right  of  redemption,  which  is  the  true  tnii- 
cium  of  a  mortgage,  exists :  Bloom  vs.  Rensselaer,  15  111.  505. 

Willard  declares  such  instruments  to  be  equally  mortgages, 
whether  they  do  or  do  not  contain  a  power  of  sale :  Willard's  Eq. 
430. 

Powell  speaks  of  them  as  mortgages  even  where  the  land  is  con- 
veyed to  trustees :  Mortg.,  pp.  9,  10. 

Speaking  of  a  conveyance  of  land  to  a  trustee  as  collateral 
security  for  the  payment  of  a  debt,  with  power  to  sell  on  default, 
the  Supreme  Court  of  Ohio  hold  this  language :  «  The  deed  now 
in  question  contained  all  the  substantial  qualities  of  a  mortgage, 
and  nothing  more.    It  was  a  mere  security  for  a  debt,  to  be  void 
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if  the  debt  were  paid.  The  fact  that  the  conyeyance  was  made 
to  a  person  other  than  the  creditor,  and  that  it  contained  a  power 
to  sell,  does  not  alter  its  character  in  this  particular :  Woodruff  vs. 
Robh^  19  Ohio  217.  In  a  similar  and  quite  recent  case  in  another 
state,  the  Court  say :  This  deed  of  trust  was  given  to  secure 
these  notes,  and  in  that  respect  it  is  the  same  as  a  mortgage,  and 
it  only  differs  from  a  mortgage  with  a  power  of  sale,  in  its  being 
executed  to  a  third  person  instead  of  the  creditor.:  per  Walker, 
J.,  in  Sargent  vs.  Howe^  21  111.  149.  See  also  Fanning  vs.  JSTerr, 
7  Iowa  450 ;  8  Id.  404. 

On  the  principle  that  the  two  classes  of  instruments  were  in 
substance  legally  identical,  it  was  held  that  a  bank,  authorized  by 
its  charter  to  hold  lands  moi'tgaged  to  it  by  way  of  security," 
might  take  a  conveyance  to  trustees,  with  a  power  of  sale,  to  secure 
a  debt  due  to  it :  Bennett  vs.  Union  Banky  5  Humph.  612.  The 
same  principle  finds  an  illustration  in  another  class  of  cases. 
Thus,  a  railroad  company  were  empowered  to  raise  money  by 
mortgaging  their  property,  and  it  was  decided  that  this  would  autho- 
rize the  execution  of  a  deed  of  trust  by  the  company :  Wright  vs. 
Bundy^  11  Ind.  (Tanner)  398,  404.  This  doctrine  is  yet  further 
exemplified  in  still  another  class  of  cases  arising  under  the  re- 
cording acts.  Thus,  in  Arkansas,  there  was  a  statute  prescribing 
the  county  where  "  mortgages"  should  be  recorded.  The  Court 
saw  no  good  reason  why  the  statute  did  not  embrace  deeds  of 
trust" — deeds  of  trust  being  generally  regarded  as  mortgages, 
with  power  of  sale.  So,  in  Magee  vs.  Carpenter^  4  Ala.  469,  deeds 
of  trust  were  held  to  embrace  mortgages,  so  far  us  to  subject  them 
to  the  same  registry  laws.  So,  in  another  State,  the  statutory 
regulations  as  to  satisfying  mortgages  were  held  to  include  deeds 
of  trust:  Wolfe  vs.  Dowell,  18  Sm.  &  Mar.  103;  Smith  vs.  Doe, 
26  Miss.  291.  Same  principle :  Woodruff  vs.  Rohh,  19  Ohio  212 ; 
Crosby  vs.  Suston^  1  Texas  239,  et  seq. ;  McGregor  vs.  JTaW,  3 
Stew.  &  Porter  397. 

Another  illustration :  In  a  state  where  mortgages  usually  con- 
tain a  power  of  sale,  and  where  the  exercise  of  the  power  is  regu- 
lated by  statute^  it  was  held  that  a  bare  authority  to  an  agent  in 
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a  letter  of  attorney  to  execute  a  mortgage^  there  being  nothing  in 
the  instrument  specially  excluding  it,  will  include  as  an  incident 
the  power  to  insert  a  clause  authorizing  a  sale  on  default :  Wilton 
vs.  Troupy  7  Johns.  Gh.  Rep.  25 ;  s.  o.,  2  Gowen  195 ;  4  Kent's 
Com.  147. 

In  fine,  the  attributes  of  deeds  of  trust,  and  mortgages  with  a 
power  of  sale,  are  the  same  in  the  following  essential  particulars : — 

1.  They  are  both  intended  as  securities,  and  therefore  are,  in  a 
legal  sense,  mortgages. 

2.  In  both,  if  not  controlled  by  statute,  the  legal  title  passes 
from*  the  grantor,  but  in  equity  he  is,  before  the  foreclosure,  con- 
sidered the  actual  owner. 

3.  In  both,  and  as  broadly  in  the  one  case  as  in  the  other,  the 
grantor  has  the  right  to  redeem ;  in  other  words,  has  an  equity  of 
redemption,^  which  can  only  be  barred  by  a  valid  execution  of  the 
power  or  by  judicial  decree.* 

^  There  are  a  few  cases  which  take  a  di£ferent  view.  Thus,  in  Mississippi,  in 
one  case  the  Court  remark :  "  The  interest  of  a  grantor  in  a  deed  of  trust  Is  not 
analogous  to  the  interest  of  a  mortgagor,  and  is  not  the  subject  of  a  lien  or  exeeu- 
tioQ  at  law:"  MeTniyre  ts.  Agrietdtural  Bank,  1  Freeman  Ch.  Rep.  105.  So  in 
Arkansas  :^  15  Ark.  55.  In  this  case  the  Court  declares  that  a  deed  of  trust  differs 
from  a  mortgage  in  this,  that  the  equity  of  redemption,  as  well  as  the  legal 
estate,  is  conveyed  by  the  deed"  (of  trust),  "  or  if  reserved  is  dependent  upon  a 
contingency  which  never  happens  until  the  trust  sale."  It  is  a  mistake  to  suppose 
that  the  equity  of  redemption  is  conveyed.  In  a  later  oate,  the  same  Court  aay 
that  the  grantor  may  redeem  by  paying  the  debt:  JBannak  vs.  Carrinpt^m^  18  Ark. 
85  ;  8  Ala.  694.  That  it  is  not  conveyed  :  see  Harriton  vs.  Battle,  1  Dev.  Eq.  641 ; 
2  Ired.  (Law)  129;  7  Id.  418;  1  Jones  (Law)  169.  In  Crittmdm  vs.  Johns&n^  6 
Bng.  94,  overruling  State  vs.  Lawaon,  1  Id.  269,  the  Gourt^  in  defining  the  differ- 
ence between  the  two  classes  of  instruments,  use  loose  and  even  inaccurate  lan- 
guage. 

3  Though  there  be  a  power  of  sale,  the  creditor  may  yet  proceed  judiciaUy  to 
foreclose.  The  power  of  sale  is  a  cumulative  remedy  only,  and  does  not  oust  the 
inherent  equitable  jurisdiction :  Bennett  vs.  Union  Bank,  5  Humph.  612;  Byron  vs. 
May,  2  Chand.  (Wis.)  103;  Hipp  vs.  ffufehett,  4  Texas  20;  15  Id.  267  ;  Waiton  vs. 
Cody,  1  Wis.  420;  2  Id.  100;  Mariott  vs.  Givans,  8  Ala,  694;  7  Id,  828;  21  Id. 
578 ;  24  Id.  544 ;  Willard  £q.  450.  If  from  any  cause  the  prescribed  notice  cannot 
be  given,  a  resort  to  equity  is  the  proper  and  indeed  necessary  course :  Sullinxn 
vs.  Jladley,  16  Ark.  129;  Dutton  vs.  Cotton,  10  Iowa  408.  Under  the  New  York 
statutes,  the  procedure  must  be  in  Court  on  all  mortgages  except  those  conditioned 
for  the  payment  of  money :  Ftrguton  vs.  Feryuton,  2  Comst.  860 ;  Jaekwn  vs.  TWimt, 
7  Wend.  458. 
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That  there  are  minor  differences  between  the  two  classes  of 
instruments  arising  from  their  form  may  be  true,  but  so  far  as  aub- 
stahtial  rights  are  concerned,  they  are  essentially  the  same.  Thus, 
where  the  creditor  is  himself  the  trustee,  he  cannot,  as  we  shall 
show  more  fully  hereafter,  buy  at  his  own  sale,  at  least  not  without 
the  aid  of  an  enabling  statute ;  but  it  is  otherwise  where  the  trust 
is  confided  to  a  third  person.  This  is  one  of  the  chief  differences: 
Bloom  vs.  JtensselaeTy  15  111.  606 ;  but  there  may  be  others  as  to 
the  mode  of  satisfaction  and  release. 

Sec.  5.  Who  way  grant  poteen  of  iale — Irrfanti — Married 
Women. — Whoever  is  capable  of  making  a  valid  disposition  of 
property,  may  create  a  trust  and  grant  a  power  of  sale,  unless 
restrained  by  statute :  Hill  on  Trust.  46  et  seq.  That  the  author 
of  a  power  of  sale  was  under  the  requisite  age  when  he  executed 
the  instrument,  is,  it  seems,  an  objection  which  he  alone  can  raise : 
Ingraham  vs.  Baldwin^  12  Barb.  9,  19. 

In  a  very  recent  case,  it  was  decided,  upon  general  principles, 
that  a  deed  of  trust  voluntarily  executed  by  a  feme  covert  to  secure 
a  debt  due  by  her  husband,  was  valid :  Young  vs.  fl^ra^,  28  111. 
20.  The  powers  of  married  women  are  so  generally  regulated  by 
statutes  in  the  various  states,  that  it  is  not  profitable  to  pursue  the 
subject  further  here.  See,  generally,  Hill  on  Trust.  46,  421,  and 
note  by  Mr.  Wharton. 

Sec.  6.  Who  should  Join  in  the  execution  of  the  instrumenty  and 
mode, — It  is  not  necessary  that  the  person  upon  whom  the  power 
to  sell  is  conferred,  or  that  the  cestui  que  trusty  should  join  in  the 
execution  of  the  instrument,  or  sign  the  same,  or  signify  his  will- 
ingness to  accept  or  execute  the  trust  by  any  formal  writing  in- 
dorsed on  the  deed.  Acceptance  of  or  assent  to  the  trust  may  be 
shown  by  parol,  and  it  may  be  by  words  or  acts :  Scull  vs.  Reeves^ 
2  Green  Gh.  84 ;  Leffler  vs.  Armstrongy  4  Iowa  482 ;  Skipworth 
vs.  Cunninghamy  8  Leigh  271;  Spencer  vs.  JRwd,  1  Rob.  (Va.) 
648 ;  Pope  vs.  BrandoUy  2  Stew.  (Ala.)  401 ;  Hipp  vs.  Eutchetty 
4  Texas  20;  Flint  vs.  Clinton  Co.y  12  N.  H.  432;  Hill  on  Trust. 
214,  et  seq. 

The  assent  of  the  creditor  is  presumed,  where  the  instrument  is 
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beneficial,  but  not  where  he  is  delayed  or  prejadtced  by  it :  Shearer 
vs.  Loftenj  26  Ala.  708  ;  Wiiwall  vs.  jBom,  4  Port.  (Ala.)  328; 
Mauldin  vs.  Armistead,  14  Ala.  702  ;  Hill  on  Trast.  337,  and  note, 
and  cases  cited  ;  16  Ala.  295. 

While  in  such  cases  the  assent  of  the  creditor  is  presumed,  the 
assent  of  the  trustee  is  not  necessary  to  the  validity  of  the  instru- 
ment, if  the  trust  is  a  legal  one :  Field  vs.  Arrawsmitkj  3  Humph. 
442;  6  Id.  318;  2  Sneed  164;  2  Head  185. 

Though  made  without  knowledge  of  creditor,  there  can  in  no 
case  be  a  revocation  after  his  assent :  Gait  vs.  Dibrellf  10  Yerg. 
146. 

Skc.  7.  Consideration — Debts  of  grantor — Contingent  liabilities. 
—The  debt  of  the  grantor  is  of  course  a  sufficient  consideration 
for  a  deed  of  trust:  Qriffin  vs.  Dosj  12  Ala.  788.  Even  where 
executed  by  a  married  woman  to  secure  a  debt  due  by  her  hua- 
band.  Supra,  Sec.  5. 

Contingent  liabilities  are  also  a  sufficient  consideration.^  Thus, 
deeds  of  trust  to  indemnify  sureties  will  be  upheld  as  agaiosi 
creditors  of  the  grantor :  Hawkins  vs.  Mag,  12  Ala.  678 ;  Boden 
vs.  Jaeo,  17  Id.  844;  Graham  vs.  King,  15  Id.  563,  5  Porter 
(Ala.)  191;  Thurston  vs.  Prentiss,  1  Mich.  194;  8.  c,  Walk.  CL 
R.  529. 

Sec.  8.  Nature  and  extent  of  powers  of  Trustees — The  deed  the 
source  and  limit  of  the  power — How  the  power  mag  arise. — The 
powers  and  duties  of  trustees  necessarily  vary  with  the  directions, 
limitations,  and  restrictions  contained  in  the  instrument  under 
which  they  act.  This  creates  and  limits  their  authority.  A 
trustee,  says  Chief  Justice  Marshall,  speaking  of  instruments 
like  those  we  are  considering,  has  no  power  which  the  deed  does 
not  expressly  give:"  Wallis  vs.  Thornton,  2  Brockenb.  422. 

'  In  North  Carolina,  where  the  technical  doctrines  of  the  common  law  are  more 
rigidly  adhered  to  than  perhaps  in  any  other  State,  it  was  held  that  a  deed  of 
trust  for  land  which  has  no  valuable  consideration,  that  is  money  or  money's  woHk, 
is  ineffectual  to  pass  the  title  to  the  trustee.  And  hence  where  there  was  no  con- 
sideration for  such  a  deed,  except  that  the  land  should  be  sold  for  the  payment  of 
debts  for  which  the  grantee  was  bound  as  surety  of  the  grantor,  it  was  decided 
not  to  operate  as  a  bargain  and  sale :  Jackson  ts.  Ilamplon,  8  Ired.  (Law)  457. 
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This  is  true  also  in  a  general  sense  of  executors,  but  not  so 
strictly  true  as  it  is  with  respect  to  trustees  acting  under  deeds. 
The  executor  derives  his  power  from  the  will,  but  representing  as 
he  does  the  testator  in  regard  to  his  whole  personal  estate,  he  has 
an  extensive  discretion  in  its  management :  Id. 

Powers  to  sell,  and  sales  made  under  them,  are  acts  in  pais. 
The  authority  granted,  and  its  exercise,  are  matters  which  rest 
wholly  upon  the  convention  of  the  parties.  They  are  matters  of 
contract,  not  of  jurisdiction.  The  authority  to  sell  is  derived  from 
the  power,  not  from  the  Courts,  or,  in  the  absence  of  statutory 
provision,  from  the  law :  Doolitile  vs.  Lewis  et  a/.,  7  Johns.  Ch. 
45 ;  Beattie  vs.  Butler ^  21  Mo.  313;  Turner  vs.  Johnson^  7  Ohio 
216,  220,  part  2.  It  follows  that  the  purchaser  of  lands  from  a 
trustee  under  a  power,  is  bound  to  look  for  and  to  understand  the 
extent  of  that  power.  Caveat  emptor  applies:  2  Wash.  (Ya.)  70; 
Denale  vs.  Morgan,  5  Call.  417;  2  Fonbl.  Eq.  152.  "Taking 
under  the  power,  he  is  bound  to  see  that  its  terms  are  complied 
with:  Ormshy  vs.  Taraseon,  3  Litt.  (Ky.)  410.  "It  is,"  says 
Chancellor  Kent,  in  7  Johns.  Ch.  48,  "a  well-founded  principle, 
that  where  a  person  takes  by  execution  of  a  power,  he  takes  under 
the  authority  of  the  power,  equally  as  rf  the  power,  and  the  instru- 
ment executing  the  power,  had  been  incorporated  into  one  instru- 
ment. The  title  rests  upon  the  act  creating  the  power,  and  takes 
effect  as  if  created  by  the  original  deed."  The  object  and  design 
of  the  parties  should  be  kept  in  strict  view  in  ascertaining  the 
nature  and  extent  of  tl^e  power :  Wilson  vs.  Troup,  7  Johns.  Ch. 
25.  Thus,  "  a  right  to  sell  implies  a  power  to  convey,  for  without 
it  no  sale  could  be  made:"  per  Turlby,  J.,  8  Humph.  568. 

And  while  the  power  to  sell  should  be,  and  in  general  is,  ex- 
pressly conferred,  yet  it  may  arise  by  necessary  implication: 
Purdie  vs.  WhUney,  20  Pick.  25;  Williams  v.  Otey,  8  Humph. 
563;  Hill  on  Trust.  842,  and  note;  Mundy  vs.  Vattier,  3  Gratt. 
518;  LhUon  vs.  Boly,  12  Mo.  567. 

The  power  to  sell  need  not  be  contained  in  the  same  instrument. 
Thus,  where  a  debtor  makes  a  mortgage  in  the  usual  way,  without 
a  power  of  sale,  and  at  the  same  time,  by  a  separate  power  of 
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attorney  to  a  third  person,  authorizes  him  to  sell  on  default  for  the 
benefit  of  the  mortgagee,  such  power  is  yalid,  and  a  sale  thereunder 
bars  the  equity  of  redemption :  Brisbane  vs.  Stotyhtan,  17  Ohio 
482. 

The  power,  if  changed,  must  be  by  writings  and,  where  the 
common  law  in  t^is  respect  prevails,  by  writing  of  equal  solemaitj 
with  the  one  creating  the  power :  Baldridge  va«  Walton^  1  Mo. 
520,  523. 

Sec.  9.  Irrevocable  nature  of  the  power  of  eale — Deaths 
The  language  of  the  authorities  is  uniform  that  the  power  to  sell, 
whether  given  to  the  creditor  directly  or  to  a  third  person,  is  not 
a  mere  naked  authority,  but  a  power  coupled  with  an  interest  or  a 
trust,  and  is  therefore  irrevocable,^  although  the  deed  be  not  exe- 
cuted by  the  beneficiary,  is  not  revoked  by  the  execution  of  a 
subsequent  mortgage  or  deed :  Wiewall  vs.  JSom,  4  Porter  (Ala.) 
328.  Being  irrevocable  by  any  act  of  the  grantor,  if  living,  the 
power  of  sale  is  not  suspended  or  revoked  by  the  death  of  the  coit- 
stituent  or  grantor,  but  may  be  executed  afterwards.^  The  power 
is  annexed  to  the  estate,  and  is  deemed  an  irrevocable  part  of  the 
security :  Bergen  vs.  Bennett,  1  Caines  C.  £.  1 ;  WiUon  vs.  Troup^ 

1  A  deed  of  trust,  although  for  the  payment  of  debts  gmerally^  and  although  not 
executed  by  the  creditors,  cannot  be  rcToked  by  the  maker,  although  in  Bnglan^  it 
SB  otherwiM :  ITolifcer  ys.  Chewier,  2  Ired«  £q.  478  ;  6  Id.  468 ;  Stimjwm  va.  Fmt,  2 
J[<me«  (£qO  166 ;  Hill  on  Trust.  837,  and  note.  But  a  deed  of  tnut  for  the  beaeftt 
a  specified  creditor  or  creditors,  is  in  no  case  rey<»cable. 

'  The  principle  that  the  power  is  not  revoked  by  death,  is  admitted  in  Robertson 
Y8.  Paul^  16  Tcias  472,  but  it  was  yet  held  that  its  Aereise  was  inconsistent  with 
the  fttAtutes  of  the  State  reqniring  **  daima  for  money"  againet  the  estates  of 
decedents  to  be  presented  for  allowance  and  approval  before  th«  adaioiatrator 
could  legally  pay  them,  and  that  the  power  could  not  therefore  be  executed  alter 
the  death  of  the  constituent:  s.  p.,  26  Texas  205,  ted  quere.  The  decisions  in 
other  States  are  different.  The  power  is  not,  as  we  have  seen  above,  given  by  the 
law,  but  by  the  contract  of  the  parties.  **  The  argument  that  the  death  of  Beattic*' 
(tha  author  of  the  power)  *'  sheold  suspend  aU  poroctedingt  under  tlie  power  in  ibe 
mortgage,  in  analogy  to  the  suspension  of  all  process  of  execuiioa  under  fcbe 
administration  law  against  the  estates  of  decedents,  cannot  be  maintained per 
Scott,  J.,  21  Mo.  818.  A  mortgagee  having  a  specific  Uen,  need  not  present  his 
claim  for  allowance  unless  he  wishes  to  look  to  the  estate  for  any  defideofv : 
Doe  T8.  Dupal,  1  Ala.  746. 


SALES  AND  TITLES  UNDER  DEEDS  OP  TRUST.  655 

7  Johns.  Ch.  25;  2  Cowen  195;  4  Kent's  Com.  147  :  Wilburn  vs 
Spofford,  4  Sneed  698;  12  Ala.  487 ;  Hannah  vs.  Carringtony  18 
Ark.  104;  Hill  on  Trust.  88,  338,  note ;  Beattie  vs.  Butler,  21  Mo. 
813 ;  7  Iowa  463;  17  111.  631 ;  1  Johns.  Ch.  48 ;  7  Ind.  699. 

But  a  power  of  attorney  from  debtor  to  creditor,  authorizing  the 
latter  to  sell  and  convey,  and  after  paying  himself  account  for  the 
balance,  is  a  mere  naked  power,  and  revocable:  Mansfield  vs. 
Manifieldy  6  Conn.  659. 

Sec.  10.  What  title  or  interest  the  Truetee  takes  in  the  land. — 
Upon  the  execution  of  a  mortgage,  the  legal  estate  vests  in  the 
mortgagee,  subject  to  be  defeated  upon  the  performance  of  the 
condition:*'  4  Kent's  Com.  154. 

So  the  authorities  are  uniform  that  a  deed  of  trust,  such,  as  those 
of  which  we  are  treating,  places  the  legal  title  in  the  trt^ee}  It 
may  be  useful  to  cite  some  of  the  cases  bearing  on  this  point: 
Anderem  vs.  HolUman,  1  Jones  (Law)  169;  7  Ired.  (Eq.)  418; 
Thomhill  vs.  Oilmetj  4  Sm.  &  M.  153;  Brown  vs.  Bartee,  10  Id. 
268,  276;  13  Id.  103;  4  Ala.  483;  Sargent  vs.  Howe,  21  111.  148; 
Hannah  vs.  Carrington,  18  Ark.  85 ;  8  Ala.  694 ;  Qreenleaf  vs. 
Queen,  1  Pet.  138;  Morris  vs.  Way,  16  Ohio  469;  Cook  <f  Sar- 
gent  vs.  Dillon,  9  Iowa  407;  Taylor  vs.  King,  6  Munf.  358;  Id. 
367;  5  Leigh  370;  13  Gratt.  601;  2  Patt.  &  Heath.  240,  676; 
2  Jones  (Eq.)  156;  7  Ired.  (Law)  418;  8  Leigh  271;  10  Leigh 
188;  16  Ala.  414;  2  Blatchf.  62;  4  Wash.  C.  C.  R.  38;  5  Gill- 
man  236;  1  Dev.  Eq.  541 ;  2  Ired.  (Law)  129 ;  1  Jones  (Law)  169 ; 
Newman  vs.  Jackson,  12  Wheat.  570. 

But  such  title  is  a  defeasible  one  :  Taylor  vs.  King,  supra,  and 
other  casea.  And  is  subject  to  be  defeated  by  the  payment  of  the 
money,  in  accordance  with  the  terms  of  the  deed  of  trust :  Cook 
^  Sargent  vs.  Dillon,  supra;  King  ve.  Merch.  Ex.  Co.,  1  Seld. 
547.  Payment  of  the  debt  extinguishes  power  of  sale,  even  as 
against  a  subsequent  bond  fide  purchaser  as  the  trustee's  sale: 
Camenm  vs.  Irwin,  5  Hill  272 ;  Id.  246 ;  2  Id.  566 ;  21  Mo.  320. 

1  As  a  consequence  of  this  doctrine,  it  is  held  that  the  legal  title  of  the  trustee 
18  not  extinguished  by  an  absolute  conveyance  from  the  trustor  to  the  cestui  que 
tnut,  the  Court  declaring  that  the  doctrine  of  merger  would  not  apply  to  such  a 
case :  Brown  ¥8.  Bartee,  10  Sm.  &  Mar.  268,  275 ;  18  Id.  108. 
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Sec.  11.  What  right  remains  in  the  grantor — ffotv  vendible,  ^e. 
The  interest  of  the  grantor  or  bargainor  in  a  deed  of  trust,  he 
haying  the  right  to  his  lands  again  after  payment  of  the  debts,  is 
in  effect  an  equity  of  redemption.  And  as  such  it  may  be  conveyed 
by  the  debtor,  subject  to  the  deed  of  trust ;  and  in  those  states 
where  such  equities  are  liable  to  execution,  the  resulting  equitable 
interest  of  the  grantor  in  a  deed  of  trust  may  be  seized  and  sold 
on  execution:^  Harrison  vs.  Battle,  1  Dev.  Eq.  541. 

And  this  interest  may  be  thus  sold,  even  before  the  trust  debt  is 
due,  and  consequently  before  the  trustee  is  authorized  to  sell  the 
legal  interest :  Poole  vs.  Glover,  2  Ired.  (Law)  129.  But  the  pur- 
chaser at  such  sale  by  the  sheriff  does  not  acquire  the  legal  estate, 
that  being  in  the  trustee,  and  hence  cannot  maintain  ejectment  by 
virtue  of  the  sheriff's  conveyance :  Anderson  vs.  Holloman,  1  Jones 
(Law)  169;  7  Ired.  (Law)  418. 

Sec.  12.  2%e  powers  are  appendant  to  the  estate — Effect  of 
alienation  by  Trustee,  ^c. — The  legal  estate  being  thus  in  the 
trustee  or  mortgagee,  the  power  of  sale  comes  under  those  powers 
which  are  appendant  to  the  estate,  and  takes  effect  out  of  it.^  The 
total  alienation  of  the  estate  to  which  the  power  is  appendant  or 
annexed,  operates  at  least  at  law  as  an  extinguishment  of  the 
power :  1  Sugd.  on  Pow.  54.  It  is  accordingly  held  that  a  quit 
claim  from  the  trustee  to  the  creator  of  the  trust,  even  in  fraud  of 

1  In  Mississippi,  Ohio,  Arkansas,  and  perhaps  some  other  States,  the  Engliah 
rule  is  adopted,  and  the  interest  of  the  grantor  in  a  deed  of  trust  is  not  subject  to 
execution  at  law  (see  note  to  section  8,  wpra),  the  remedy  of  the  creditor  being  in 
equity.  But  "the  preyalent  doctrine  in  the  States  of  this  Union  is,  that  such 
interests  may  be  leTied  on  and  sold  by  execution  at  law McGregor  ys.  Hall,  S 
Stew.  &  Port.  897.  So  Kent,  who  says  that  "  in  this  country  the  rule  has  exteo- 
siTely  prevailed  that  an  equity  of  redemption  was  Tendible  as  real  property  on  an 
execution  at  law 4  Kent's  Com.  161, 160, 195,  n.  So  if  the  trustee  makes  a  sale 
and  there  is  a  surplus,  this  represents  the  equity  of  redemption,  and  the  widow  of 
the  grantor  is  dowable  in  it.  As  to  the  turplw  arising  on  such  sales,  the  rights  of 
the  grantor  and  of  creditors  and  lienholders  thereto,  more  will  be  said  hereafter. 

>  See  Hill  on  Trust.  471,  for  illustrations  of  the  distinction  between  powers 
appendant  and  those  simply  collateral,  not  being  accompanied  by  any  legal  estate. 
Though  a  trustee  may  not  take  the  fee,  he  may  yet  have  power  to  conyey  the  fee: 
Alffer  Ts.  Fay,  12  Pick.  822. 
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the  rights  of  the  eeitui  que  truit,  reinvests  the  grantor  in  the  deed 
of  trust  with  the  legal  title,  and  a  subsequent  sale  by  the  trustee 
will  not  give  his  purchaser  the  legal  title.  But  equity  would,  in  a 
proper  case,  doubtless  relieve  against  the  fraud  of  the  trustee: 
Huckahee  vs.  Billtngshtfj  16  Ala.  414. 

But  if  the  power  of  sal  is  extinguished  by  a  conveyance  of  the 
estate  to  which  it  is  appendant,  it  may  be  revived  by  a  reconvey- 
ance to  the  trustee:  8aluhury  vs.  Sigelotp^  20  Pick.  174.  So 
where  the  first  sale  made  by  a  trustee  was  abandoned  by  the 
parties,  and  afterwards  a  second  sale  was  made  by  the  same  trustee, 
without  any  renewal  of  authority,  both  sales  were  disregarded,  and 
the  debtor  permitted  to  redeem:  Hogan  vs.  Lepretre^  1  Port.  (Ala.) 
392;  Doe  vs.  Eobinson,  24  Miss.  688. 

Sec.  13.  Nature  of  the  trust  and  of  the  cestui  que  trust's  intS' 
rest. — The  trustee  or  a  mortgagee  with  power  of  sale,  holds  the 
land  in  trust,  first,  for  the  payment  of  the  specified  debts,  and, 
secondly,  for  the  benefit  of  the  grantor  or  owner  of  the  equity  of 
redemption,  if  anything  should  be  left.  But  the  interest  of  the 
beneficiary  in  a  deed  of  trust,  or  of  a  mortgagee  with  a  power  of 
sde,  is  not  such  an  interest  in  the  land  as  to  be  subject  to  execu- 
tion at  law  before  foreclosure,  or  at  least  before  entry 

^  The  nature  of  deeds  of  trust,  and  of  the  respeotiye  rights  and  interests  of  the 
parties  thereto,  came  under  discussion  in  North  Carolina  not  many  years  ago  in  a 
contested  election  case,  which  excited  considerable  attention  at  the  time.  The 
Constitution  of  that  State,  among  other  qualifications  to  entitle  a  person  to  Tote 
for  a  member  of  the  Senate,  requires  the  Toter  to  be  **pot8etied  of  a  freehold  of  fifty 
acres  of  land  for  six  months  before  and  at  the  day  of  election."  A  contest  axoae, 
and  the  Senate  submitted  three  questions,  under  this  proTision  of  the  Constitution, 
to  the  Supreme  Court: — 

<*  Ist.  Is  the  TOie  of  a  bargainor  or  grantor  in  a  deed  of  trust  (to  a  trustee  to 
secure  debts  to  other  persons  with  power  of  sale  on  default)  legal  ?" 

2d.  Is  the  Yote  of  such  trustee  legal  ? 

3d.  Is  the  vote  of  the  cestui  gue  trust  legal  ? 

BurriN,  C.  J.,  noted  for  his  reyerence  of,  and  inflexible  adherence  to,  the  com- 
mon law,  communicating  the  opinion  of  the  Court,  holds : — 

1st.  That  a  bargainor  or  mortgagor  is  not  a  freeholder,  and  cannot  therefore 
TOte — the  execution  of  such  an  instrument  destroying  his  freehold  estate. 

2d.  The  same  as  to  the  beneficiary,  because  he  has  neither  a  legal  or  equitable 
right  to  the  land,  but  only  a  right  to  have  his  debt  raised  out  of  it.'' 

Vol.  XL— 42 
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Mclntyre  vs.  Agricul.  Bank^  1  Freem.  Ch.  R.  105 ;  1  Johns. 
Cas.  160;  4  Kent's  Com.  159,  160;  3  Stew.  4  Port.  408.  Fur- 
ther  as  to  nature  of  the  trast:  Harruon  vs.  Battle^  1  Dev.  £q. 
541;  Leonard  vs.  Ford^  8  Ire.  (Law)  418;  Jenk9  vs.  Alexander^ 
11  Paige  619,  624. 

In  our  next  we  propose  to  consider  the  mode  of  executing  the 
power;  and  herein  of  notices  of  sale;  when  equity  will  enjoin 
and  when  set  aside  sales;  effect  of  saks  in  barring  equity  of  re- 
demption and  cutting  off  subsequent  lienholders;  trustee's  deed; 
of  the  right  to  the  surplus^  &c.y  &c. 

J.  F.  D. 

Davenport,  Iowa. 


RECENT  AMERICAN  DECISIONS. 
MOSES  WELLS  V9.  SOMERSET  A  KBNJ^EBEC  RAILRaAD  COMPACT. 

It  is  proTided  by  {  5,  c.  81,  of  R.  S.  of  1840,  that  in  locating  railroads,  "no 
corporation  shall  take  any  meeting-house,  dwelling-house,  or  public  or  privAte 
burying-ground,  without  the  consent  of  the  owners  thereof."  Htld^  that  the 
term  dwelling-house,  as  here  used,  means  only  the  house,  and  includes  no  part 
of  the  garden,  orchard,  or  curtilage. 

The  right  of  eminent  domain  confers  upon  the  Legislature  authority  to  take  pri- 
Tate  property  for  public  uses,  when  the  public  exigencies  require  it,  subject 
only  to  that  proTision  of  our  Constitution  which  exacts  just  compensation ;  uoJ 
a  dwelling-house  is  no  more  exempt  than  any  other  species  of  real  estate,  wLoa 
the  Legislature,  in  the  exercise  of  that  right,  determines  that  the  public  ti> 
genoies  require  it. 

Exceptions  from  the  ruling  of  Rice,  J. ;  aho,  on  motion  "f  dt- 
fendants  to  set  aside  the  verdict 

This  was  an  action  of  the  case  for  entering  the  plaintiff's  close 
and  erecting  thereon  a  bridge.    The  various  questions  of  law,  upon 

8d.  That  a  mortgagee  or  trustee  may  Tote  if  actually  in  poasestion  for  the  requi- 
"  site  period,  but  not  otherwise :  Appendix  to  5  Ired.  Eq. 

Tested  by  ancient  common  law  principles,  this  decision  was  nndonbtedly  right. 
Kent's  criticism  of  Judge  TsowBBn>ai*s  doctrines  on  mortgages  would  apply  to  it. 

It  is  in  the  rear  of  the  improTements  of  the  age  In  this  branch  of  science ;  it  is 
an  affront  to  common  sense  to  hold  that  the  mortgagor,  even  of  a  freehold  intere^^' 
18  not  the  real  owner  i**  4  Com.  196. 
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which  the  Judge  at  iVm  Pritis  gave  instractions  to  the  jury,  were 
argued  by 

Bradbury f  Morrill  ^  Meserve,  for  the  defendants,  and  by 
J.  Bakerj  for  the  plaintiff. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  the  in- 
struction that  the  defendants  could  not  so  locate  upon  the  plaintiff's 
land  connected  with  his  dwelling-house  as  necessarily  to  deprive  him 
of  the  reasonable  use  thereof  as  a  dwelling-house,  was  correct.  It 
was  a  necessary  part  of  the  dwelling-house.  R.  S.  of  1840,  c. 
81,  §  5 ;  also  c.  51,  §  1.  Instructions  more  favorable  would  render 
the  Statute  provision  nugatory.  The  word  is  used  either  in  its  proper 
or  technical  sense,  and  either  will  carry  with  it  the  land  necessary 
to  its  use.  Bouvier's  Law  Die,  Souse;*'  R.  S.,  c.  1,  §  4;  13 
Met.  109;  2  Greenleaf's  Cruise  642;  27  Maine  857,  860;  3 
Mason  280  and  284 ;  1  Sumner  500. 

From  the  view  taken  by  the  Court  of  this  instruction,  further 
reference  to  the  other  questions  of  law,  the  evidence  reported,  and 
the  arguments  of  counsel  relating  thereto,  becomes  unnecessary. 

The  opinion  of  the  Court  was  delivered  by  * 

Cutting,  J. — The  defendants,  on  the  trial,  contended  that  the 
premises  in  controversy,  at  the  time  their  road  was  located,  were 
owned  by  one  Frederick  Wingate,  to  whom  they  have  paid  the  land 
damages  ;  that  the  whole  width  of  their  road  was  located  north  of 
the  northerly  line  of  the  plaintiff's  land  ;  consequently  the  dividing 
line  of  the  two  lots  became  a  question  of  fact,  and  much  evidence, 
touching  that  point,  was  submitted  to  the  jury.  The  case  finds 
that  several  deeds,  plans,  and  locations  used  at  the  trial  are  submitted, 
but  none  have  been  furnished,  and,  from  the  view  taken,  they  become 
unnecessary.' 

It  was  claimed  by  the  plaintiff  that  a  portion  of  the  road  was  lo- 
cated on  his  lot,  and  so  near  to  his  dwelling-house  as  seriously  to 
incommode  him  in  its  occupancy.  Upon  this  point  the  Judge  in- 
structed the  jury,  "  that  the  defendants  could  not  take  the  plaintiff's 
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dwelling-hoose,  nor  so  locate  upon  his  land  connected  therewitlii 
as  necessarily  to  deprive  him  of  the  reasonable  use  thereof  as  a 
dwelling-housey  and,  whether  they  had  so  done,  was  a  question  for 
them  to  determine/*  This  ruling  raises  a  question  as  to  the  con- 
struction of  R.  S.  of  1840,  c.  81,  §  5,  under  which  the  location  was 
made,  and  which  provides  that  no  corporation  shall  take,  u 
aforesaid,  any  meeting-house,  dwelling-house,  or  public  or  private 
burying-ground,  without  the  consent  of  the  owners."  The  correct- 
ness of  that  part  of  the  instruction  which  related  to  the  dwelling- 
house  is  not  controverted,  but  only  the  subsequent  part  which  refers 
to  the  inconvenient  proximity  of  the  road  to  the  house. 

It  is  contended,  by  the  plaintiff's  counsel,  that  the  word  house" 
is  used  either  in  its  popular  or  technical  sense,  and  will  carry  with 
it  the  land  necessary  for  its  use  ;  and,  to  this  point,  is  cited  B<mvier'% 
definition,  sustained  by  numerous  authorities,  that  in  a  grant  or 
demise  of  a  house,  the  curtilage  and  garden  will  pass,"  and  hence, 
it  is  argued,  that  whatever  passes  under  the  term  house  is  not 
within  the  defendants'  control  by  force  of  their  charter  or  any  law 
of  the  State.  And,  further  to  sustain  this  view,  R.  S.,  c.  1,  §  4, 
is  referred  to,  which  provides  that  words  and  phrases  are  to  be 
construed  according  to  the  common  meaning  of  the  language. 
Technical  words  and  phrases,  and  such  as  have  a  peculiar  meaning, 
are  to  be  construed  as  conveying  such  technical  or  peculiar  meaning." 

If  the  word  dwelling-house  have  a  technical  meaning,  it  has  also 
a  common  meaning, — such  as,  a  building  inhabited  by  man." 
Bouvier.  The  house  in  which  one  lives."  Webster.  We  think 
the  Legislature,  in  the  enactment  of  our  statutes,  must  have  under- 
stood the  term  dwelling-house  as  having  a  common  and  not  a  pecu- 
liar or  technical  meaning ;  otherwise  burglary  may  be  committed 
by  a  felonious  breaking  and  entry  in  the  night  time  into  a  garden 
or  curtilage,  or  a  civil  process  may  be  served,  by  leaving  a  copy  m 
the  debtor's  garden  or  door  yard,  as  his  last  and  usual  place  of 
abode.  Indeed,  the  plaintiff  cannot  contend  for  a  technical  con- 
struction without  impeaching  the  ruling  which  he  attempts  to  up- 
hold. His  doctrine  would  prohibit  the  defendants  from  locating 
upon  the  curtilage,  the  garden,  and,  according  to  Bacon' e  definitioo. 
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the  orchard  of  the  plaintiff,  a  doctrine  which  might  exclude  any 
raikoad  track  from  entering  or  passing  through  cities,  villages,  or 
any  densely  populated  place.  Such  has  never  been  the  cotempo- 
raneoos  construction  of,  or  practice  under,  the  Act. 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty,  and 
confers  upon  the  Legislature  authority  to  take  private  property  for 
public  uses,  when  the  public  exigencies  require  it,  subject  only  to  ' 
that  provision  in  our  Constitution  which  exacts  just  compensation. 
By  this  fundamental  law  a  dwelling-house  is  no  more  exempt  than 
any  other  species  of  real  estate,  when  the  Legislature  shall  resolve 
that  the  public  exigencies  require  it.  Hence  the  statute  author- 
izing the  pulling  down  or  demolishing  any  building  to  prevent 
the  spread  of  fires,"  &c.  Hence,  any  railroad  corporation  may 
take  and  hold  so  much  real  estate  as  lAay  be  necessary  for  the  lo- 
cation, construction,  and  convenient  use  of  said  road,*'  without  the 
consent  of  the  owner,  except  a  meeting-house,  dwelling-house,  or 
public  or  private  burying-ground.  And,  we  have  seen  that  the 
term  dwelling-house,  as  used  in  the  statute,  means  only  the  house, 
and  includes  no  part  of  the  garden,  orchard  or  curtilage.  But  the 
ruling  excepted  to  not  only  excludes  the  house,  but  also  so  much 
of  the  adjoining  land  as  is  necessary  for  its  reasonable  use ;  whereas 
the  statute  makes  no  such  exemption.  Our  neighbor's  land-marks 
may  be  as  readily  removed  by  an  erroneous  construction  of  a  statute 
as  by  physical  force,  and,  should  the  law  be  settled  in  conformity 
with  the  instruction,  every  railroad  corporation  would  be  left  to  the 
mercy  of  the  owners  of  dwelling-houses  situated  in  the  vicinity  of 
the  locations  ;  for,  if  the  company  have  taken  land  without  consent, 
necessary  for  the  reasonable  use  of  the  house,  it  has  exceeded  its 
authority,  as  much  so  as  though  it  had  taken  the  house  itself,  and 
its  daily  use  is  a  daily  trespass,  subjecting  the  corporation  even  to 
an  indictment  for  erecting  and  continuing  a  nuisance.  Every  in- 
dividual whose  land  has  thus  been  taken  might  institute  suits,  and 
raise  issues  of  fact  for  the  jury,  as  to  whether  too  great  encroach- 
ments had  been  made  upon  their  dwellings.  The  right  of  eminent 
domain,  thus  exercised,  would  become  a  farce,  and  a  railroad,  to  be 
permanent,  should  be  located  in  a  wilderness.    And,  hence,  we  per- 
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ceive  the  wisdom  of  the  Legislature  in  making  no  such  exemp- 
tions— creating  no  such  nncertainties,  and  laying  no  such  founda- 
tion for  endless  litigation  ;  while,  on  the  other  hand,  ample  provision 
is  made  to  obtain  indemnity  for  such  encroachments,  and  it  has 
been  the  uniform  practice,  if  we  mistake  not,  of  the  County  Com- 
missioners, having  jurisdiction  over  the  subject-matter,  to  assess 
damages  proportionate  to  the  injury  sustained.  Vide  Dodge  vs. 
County  Oommissioners  of  Ussez^  3  Met.  382. 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 


The  foregoing  case,  which  we  have 
receiyed  through  the  courtesy  of  Mr. 
Justice  Cutting,  involyes  a  question  of 
some  practical  interest;  how  far  such 
public  or  priyate  structures  as  meeting- 
houses and  dwelling-houses  may  be  said 
to  include  adjoining  lots  sufficient  to 
make  their  use  convenient  or  comfort- 
able. In  a  popular  sense,  these  terms 
may  be  used  to  designate  not  only  the 
structures,  and  the  land  upon  which 
they  stand,  but  the  ac(}oining  lot  and 
such  conyenient  accessory  out-buildings 
as  were  constructed  exclusiyely  for  use 
in  connection  with  the  principal  bmild- 
ings.  But  in  a  strict  legal  sense,  we 
should  neyer  haye  expected  these  terms 
to  receiye  so  extended  a  construction. 

The  statute  upon  which  the  principal 
case  arose  is  one  which  we  should  not 
expect  many  of  the  states  would  adopt. 
It  abridges  the  power  of  these  public 
works  in  regard  to  the  adoption  of  the 
most  eligible  route,  in  a  manner  which 
has  not  been  common  in  other  countries. 
The  same  result  is  attained  in  the  Eng- 
lish statute,  by  providing  that  when  a 
railway,  or  other  company  possessing 
the  power  of  eminent  domain,  desires 


to  tAke  any  portion  of  the  lot  or  gardens 
belonging  to  a  dwelling-house  or  other 
building,  of  the  several  classes  enume- 
rated in  the  statute,  they  shall  take  the 
whole  of  the  connected  premises,  if  the 
owner  shall  so  elect :  8  and  9  Vict.  ch. 
18,  2  192.  The  terms  of  the  English  sta- 
tute are  house,  garden,  yard,  warehouse, 
building,  or  manufactory.  This  was 
held  not  to  extend  to  a  lumber  yard: 
Stone  V9.  Commercial  Railway,  9  Sim. 
621;  s.  0.,  1  Railw.  Gas.  875;  Begina 
v».  Sheriff  of  Middlesex,  8  Railw.  Cas. 
896. 

By  the  English  statute,  4t  has  been 
considered  that  the  owner  had  an  op- 
tion whether  the  company  should  take 
the  whole  or  a  part  of  the  connected 
premises,  when  the  whole  was  not  re- 
quired for  their  convenient  use :  Spar- 
row vt.  Oxford  W.  &  W.  RaUway  Co.. 
13  Eng.  Law  &  £q.  Rep.  88.  But  the 
company,  by  giving  notice  to  take  part, 
will  not  be  bound  to  take  the  whole, 
upon  the  owner  so  electing,  provided 
the  company  ultimately  prefer  waiving 
their  claim  altogether:  Queen  M.Lon- 
don &  8.  W.  Railway  Co.,  6  Railw.  Cas. 
669.  L  F.  R. 
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In  the  Court  of  Appeah  of  the  State  of  New  York. 

WHITE,  RECEIVER,  ETC.,  V8.  MADISON.' 

1.  WheneTer  a  person  enters  into  a  contract  as  agent  for  another,  he  warrant!  his 
own  authority,  unless  very  special  circumstances,  or  an  express  agreement,  relieye 
bim  from  that  responsibility. 

2.  Where  one  pretending  to  be  an  agent  has  contracted  as  such  without  authority 
from  the  principal,  the  party  contracted  with,  on  learning  the  facts,  has  the 
right  to  repudiate  the  contract  and  hold  the  assumed  agent  immediately  respon- 
sible for  damages,  without  waiting  for  the  time  when  an  action  might  be  main- 
tained on  the  contract  itself. 

3.  The  damages  in  such  a  case  are  measured  not  by  (he  contract,  but  by  the 
injury  resulting  ftrom  the  agent's  want  of  power. 

4.  If  special  damages  should  be  incurred  in  consequence  of  the  agent's  failure  to 
bind  hi3  principal,  such  as  the  costs  of  an  unsuccessful  action  against  the  prin- 
cipal to  enforce  the  contract,  they  might  be  recovered. 

5.  If  the  act  of  the  agent  be  fraudulent,  an  action  for  the  deceit  would  lie,  but  it 
would  be  a  concurrent  remedy  with  the  action  on  the  warranty. 

6.  It  is  competent  to  show  by  parol,  the  grounds  on  which  a  Terdiot  or  judgment 
was  rendered,  when  the  grounds  become  material  and  do  not  appear  on  the 
record. 

Appeal  from  a  judgment  of  the  Supreme  Court. 

This  action  was  by  the  Receiver  of  an  Insurance  Company^  to 
recover  the  amount  due  on  a  premium  note  made  by  the  defendant 
in  the  name  of  one  Snow,  and  which  note  was  signed  N.  D.  Snow, 
Sheriff  of  Ghau.  county,  by  A.  Z.  Madison,  Dep.  Shef.  The 
defendant,  at  the  time  of  the  execution  of  the  note,  was  the  deputy 
of  said  Snow,  who  was  then  the  sheriff  of  Ghautauque  county, 
and  as  such  deputy  had  seized  goods  in  transitu  from  New  York 
to  Indiana  on  attachment,  and  at  the  same  time  being  agent  of 
said  insurance  company,  caused  said  goods  to  be  insured  for  one 
year  in  said  company,  assuming  to  act  throughout  and  executing 
all  the  papers  as  deputy  sheriff,  signing  the  name  and  office  of  the 
sheriff  by  A.  Z.  Madison,  deputy  sheriff.  The  company  issued  Ji 
the  policy  upon  no  other  consideration  th^n  the  said  note  and  the 
advance  premium.    The  complaint,  among  other  things,  set  forth 
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the  proceedings  in  an  unsaccessfal  suit  against  said  Snow  on  said 
note,  and  demanded  jndgment  for  the  costs  of  that  suit,  together 
with  the  fall  amount  of  the  note,  and  claimed  that  the  assessments 
for  losses  were  equal  to  that  amount. 

The  Judge  at  the  Circuit  ordered  judgment  for  the  plaintiff, 
and  the  Supreme  Court,  at  General  Term,  affirmed  that  judgment, 
from  which  judgment  at  General  Term  an  appeal  was  had  to  the 
Court  of  Appeals. 

Benry  E,  Mygatty  for  the  plaintiff. 

John  Wait^  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Hekry  R.  Sblden,  J. — It  was  proved,  on  the  trial  in  this  case, 
that  the  defendant,  on  the  trial  of  the  former  action  against  the 
sheriff,  testified  that  he  had  no  authority  from  the  sheriff  to  exe- 
cute in  his  name  the  note  mentioned  in  the  complaint,  unless  that 
authority  was  within  his  general  powers  as  a  deputy  of  the  sheriff; 
and  the  counsel  on  both  sides  have  assumed  that  he  had,  as  deputy, 
no  such  authority.  It  seems  also  to  have  been  assumed  that  the 
sheriff  had  no  power  to  insure,  in  his  official  capacity,  the  goods 
attached,  and  that  consequently  the  deputy  could  not  insure  them 
in  his  name.  The  question  of  power  on  the  part  of  the  deputy 
to  execute  the  note  in  the  name  of  the  sheriff  does  not  depend 
upon  that  position.  If  the  deputy  had  power  to  insure  in  the 
name  of  the  sheriff,  he  could  not,  in  •  effecting  such  insurance, 
subject  the  sheriff  to  the  hazards  of  that  most  unsafe  of  partner- 
ships, a  mutual  insurance  company.  He  may  have  had  power  to 
insure  the  sheriff's  goods,  without  having  power  to  make  him  the 
insurer  of  other  people's  goods.  The  latter  power  was  attempted 
to  be  exercised  when  he  made  the  note  in  question,  and  this  was 
undoubtedly  beyond  his  general  authority. 

The  defendant  having  executed  the  note  in  the  name  of  Snow, 
without  authority,  would  be  held  liable,  according  to  several  deci- 
sions in  this  State,  as  the  maker  of  the  note :  Dusenburt/  vs.  EIU9, 
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S  Johns.  Cases  70;  Feeter  vs.  Meathj  11  Wend.  478;  White  vs. 
Skinner  J 18  Johns.  807 ;  Roesiter  vs.  Roesiter^  8  Wend.  494 ;  Meech 
vs.  Smithj  7  Id.  815 ;  Palmer  vs.  Stephens^  1  Denio  480 ;  Flumb 
vs.  Jft7Ar,  19  Barb.  74.  The  authority  of  these  cases  has  been  some- 
Trhat  shaken  by  the  remarks  of  the  Judges  who  delivered  opinions 
in  the  case  of  Walker  vs.  The  Bank  of  the  State  of  New  ¥orky  5 
Seld.  582 ;  and  in  England,  as  well  as  in  several  of  the  United 
States,  the  principle  upon  which  they  rest,  if  they  are  supposed 
to  present  the  only  ground  of  liability  of  the  agent,  has  been  sub- 
stantially repudiated :  Oollen  vs.  Wrighty  40  Eng.  L.  &  £.  182 ; 
Randell  vs.  Trimen,  87  Id.  275;  Lewis  vs.  Nichohon,  12  Id.  480; 
Smout  vs.  Ilhery,  10  M.  &  W.  1 ;  Folhill  vs.  Walter,  8  B.  &  Ad. 
114 ;  Jenkins  vs.  HiUchinson,  13  Ad.  &  Ellis,  fT.  S.  744;  Long  vs. 
Colburn,  11  Mass.  96;  BaUou  vs.  Talbot,  16  Id.  461;  Jefte  vs. 
York,  4  Cush.  871 ;  S.  C.  10  Id.  892 ;  Abbey  vs.  Chase,  6  Id.  54 ; 
Stetson  vs.  Fatten,  Greenl.  859 ;  Bank  vs.  Flanders,  4  N.  H.  239 ; 
Woodes  vs.  Dennett,  9  Id.  55 ;  Johnson  vs.  Smith,  21  Conn.  627 ; 
Ogden  vs.  Raymond,  22  Id.  379 ;  Taylor  vs.  Shelton,  80  Id.  122 ; 
Hopkins  vs.  Mehaffy,  11  S.  &  R.  126 ;  2  Smith's  Leading  Cases 
222 ;  Story  on  Agency,  §  264  a,  and  note  1. 

If  it  were  necessary,  in  disposing  of  the  present  case,  to  decide 
the  question  whether,  as  a  general  principle,  one  entering  into  a 
contract  in  the  name  of  another  without  authority,  is  to  be  him- 
self holden  as  a  party  to  the  contract,  I  should  hesitate  to  affirm 
such  a  principle.  By  that  rule,  Courts  would  often  make  contracts 
for  parties  which  neither  intended  or  would  have  consented  to 
make.  The  contract,  if  binding  upon  one  party,  must  be  binding 
upon  both,  and  where  burdensome  conditions  precedent  were  to  be 
performed  by  the  party  contracting  with  the  assumed  agent,  before 
performance  could  be  demanded  of  the  other  party,  or  where  the 
agent  should  undertake  to  sell,  lease,  or  mortgage  the  property 
of  the  assumed  principal,  or  where  credit  should  be  given,  which 
the  responsibility  of  the  agent  would  not  justify,  great  injustice 
might  result  from  such  a  rule.  In  those  cases,  and  I  think  in  all 
cases  where  one  pretending  to  be  an  agent  has  contracted  as  such 
without  authority  from  the  principal,  the  party  contracted  with,  on 
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learning  the  facts,  must  have  the  right  to  repudiate  the  contract, 
and  to  hold  the  assumed  agent  immediately  responsible  for  dam- 
ages, without  waiting  for  the  time  when  an  action  might  be  main- 
tained on  the  contract  itself;  and  the  damages  mast  be  measured, 
not  by  the  contract,  but  by  the  injury  resulting  from  the  agent's 
want  of  power.  Whenever  a  person  enters  into  a  contract  as 
agent  for  another,  he  warrants  his  own  authority,  unless  very  spe- 
cial circumstances,  or  express  agreement,  relieve  him  from  that 
responsibility :  Smout  vs.  Bbery,  10  M.  k  W.  9-10 ;  Polhill  vs. 
WaUer,  3  B.  &  Ad.  114 ;  Jenkifis  vs.  ffutchinsony  13  Ad.  k  Ellis, 
N.  S.  744 ;  Jefts  vs.  York,  10  Cush.  895 ;  6  Sold.  686 ;  Story  on 
Agency,  §  264.  An  action  upon  such  warranty  must  always  be 
appropriate  where  personal  liability  attaches  to  an  agent  in  conse- 
quence of  his  contracting  without  authority.  In  such  action  the 
plaintiff  would  be  relieved  from  the  necessity  of  showing  perform- 
ance of  conditions  precedent,  and  from  the  delay  whiqh  the  terms 
of  the  contract  might  require,  if  the  remedy  were  limited  to  an 
action  on  the  contract ;  and  if  special  damages  should  be  incurred 
in  consequence  of  the  agent's  failure  to  bind  his  principal,  such  as 
the  costs  of  an  unsuccessful  action  against  the  principal  to  enforce 
the  contract,  they  might  be  recovered.  If  the  act  of  the  agent  were 
fraudulent,  an  action  for  the  deceit  would  lie,  but  it  would  be  a 
concurrent  remedy  with  an  action  on  the  warranty,  and  so  I  ap- 
prehend must  be  the  action  on  the  contract  itself,  if  the  cases 
which  sustain  such  action  are  to  be  regarded  as  correctly  decided. 
In  Dusenbury  vs.  MliSj  3  Johns.  Cases  70,  the  leading  case  in  this 
State  sustaining  such  an  action,  it  does  not  appear  what  time  the 
note  executed  by  the  assumed  agent  had  to  run  at  the  time  when 
it  was  given.  Supposing  it  to  have  been  given  payable  at  a  very 
distant  day,  was  the  holder,  after  discovering  that  Dusenbury  had 
no  authority  from  Sharpe  (the  assumed  principal)  to  give  it,  bound 
to  wait  until  the  note  became  due,  and  then  sue  Dusenbury  on  the 
note  as  his  contract ;  or  could  he  repudiate  the  contract,  and  im- 
mediately sue  Dusenbury  on  the  warranty  of  authority,  implied, 
or  rather  as  I  think  expressed,  in  the  execution  of  the  note  ?  There 
can  be  but  one  answer  to  this  question,  and  that  is  in  favor  of  the 
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right  to  repudiate  the  principal  contract,  and  to  prosecute  on  the 
subordinate  contract  of  warranty,  whether  the  right  between  that 
course  and  an  action  on  the  principal  contract  existed  or  not. 
Whether  Ellis,  as  endorsee  of  the  note,  could  have  maintained  au 
action  on  the  warranty,  which  was  made  originally  to  Fish,  the 
payee,  might  be  doubtful,  unless  it  appeared  that  the  agent  knew 
he  was  acting  without  authority,  in  which  case,  according  to  Eng- 
lish decisions,  he  would  be  liable  on  the  warranty  to  any  one  re- 
ceiving the  paper,  the  representation  of  his  authority  being  in 
effect  made  to  all  to  whom  it  might  be  offered  in  the  course  of  cir- 
culation :  Polhill  vs.  Walter,  8  B.  &  Ad.  114. 

If  the  party  receiving  the  note  in  the  present  case  must  be 
charged,  as  claimed  by  the  defendant's  counsel,  with  knowledge 
of  the  extent  of  the  defendant's  ordinary  powers  as  a  deputy  of 
the  sheriff  (which  is  very  questionable),  the  want  of  special  autho- 
rity for  this  particular  act  was  not  communicated,  and  could  not 
be  known.  The  defendant,  therefore,  is  not  within  the  cases  in 
which  agents  have  been  held  excused  from  liability  for  acts  be- 
yond their  authority,  when  they  have  acted  in  good  faith,  and  the 
facts  affecting  their  authority  were  equally  well  known  to  both 
parties :  Smout  vs.  Bbery,  10  M.  &  W.  11 ;  Story  on  Agency, 
§§  265,  265  a. 

The  recovery  seems  to  have  proceeded  in  the  Court  below  upon 
the  ground  that  this  was  an  action  upon  the  note.  It  is  rather,  I 
think,  to  be  regarded  as  an  action  on  the  warranty.  The  com- 
plaint states  all  the  facts  in  respect  to  the  making  of  the  note  by 
the  defendant  in  the  name  of  Snow,  that  he  executed  it  without 
authority,  and  that  the  company  issued  the  policy  upon  no  other 
consideration  than  the  note  and  the  advance  premium,  relying  on 
the  authority  of  the  defendant  to  execute  the  note.  It  also  sets 
forth  the  proceedings  in  an  unsuccessful  suit  against  Snow  on  the 
note,  and  demands  judgment  for  the  costs  of  that  suit,  together 
with  the  full  amount  of  the  note,  the  assessments  for  losses  being 
equal  to  that  amount.  On  the  facts  stated,  the  law  implies  a  war- 
ranty of  authority  by  the  defendant  to  execute  the  note  for  Snow, 
and  it  was  unnecessary,  under  our  present  system  of  pleading,  to 
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allege  that  legal  inference :  Uno  vs.  Woodward^  4  Comst.  249,  253. 
In  an  action  on  the  note  as  the  contract  of  the*  defendant,  a  claim 
for  the  costs  of  a  suit  to  enforce  the  note  against  Snow,  would  be 
absurd.  The  amount  of  the  note,  less  the  assessment*  paid,  was 
made  the  measure  of  damages,  as  if  the  action  had  been  upon  the 
note;  but  the  allegations  and  proof  showed  that  the  share  of 
the  losses  of  the  company  chargeable  upon  the  note  during  the 
time  covered  by  the  policy  prior  to  its  surrender,  were  equal  to 
the  amount  of  the  note.  That  possibly  might  be  regarded  as  a 
proper  measure  of  damages  upon  the  breach  of  warranty,  but 
whether  that  be  so  or  not,  no  question  having  been  made  before 
the  jury  as  to  the  amount  of  the  recovery,  if  the  defendant  was 
liable  at  all,  none  can  be  made  now. 

I  think  the  sheriff  had  an  insurable  interest  in  the  goods,  and 
that  the  policy  was  valid.  The  sheriff,  by  the  seizure  on  the 
attachment,  acquired  a  special  property  in  the  goods,  which  would 
have  enabled  him  to  maintain  an  action,  and  to  recover  their  full 
value,  against  any  one  who  should  take  them  out  of  his  custody: 
2  Saund.  47,  note  1;  Story  on  Bailm.  §  125;  2  Mass.  514;  3 
Hill  215.  Such  special  property  gave  him  an  insurable  interest. 
It  was  his  duty  to  keep  the  property  safely  until  sold  or  released, 
and  he  was  chargeable  for  its  destruction  by  any  cause  against 
which  he  could  protect  it  by  ordinary  care,  if  he  was  not  subject 
to  a  more  stringent  rule  of  responsibility :  5  Hill  588 ;  21  N.  T. 
103.  Although  he  was  under  no  obligation  to  insure,  he  could,  if 
he  chose,  protect  himself  against  this  risk  by  insurance.  <<A 
bailee  or  depositary  being  liable  by  law  or  by  contract  for  certam 
risks,  whereby  the  subjects  bailed  or  deposited  may  be  damaged 
or  lost,  has  an  insurable  interest  in  it  in  respect  to  such  risks:"  1 
Phil,  on  Ins.,  4th  ed.  121,  §  191.  <tA  man  is  interested  in  a 
thing  to  whom  advantage  may  arise,  or  pre^'udice  happen  from  the 
circumstances  that  may  attend  it,  *  *  and  whom  it  importeth  that 
its  condition  as  to  safety  or  other  quality  should  continue :"  2  New 
Rep.  802 ;  1  Hall  84,  102-3. 

The  policy  having  been  obtained  in  the  name  of  the  sheriff,  he 
had  a  right  to  ratify  it  at  any  time  during  the  term  of  insurance : 
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2  M.  ft  S.  485;  Stoiy  on  Agency,  §  248;  althougli  doubtleas  by 
doing  so  he  would  have  ratified  the  giving  of  the  note  by  the 
defendant,  and  made  himself  liable  upon  it.  The  section  of  Story 
on  Agency,  above  referred  to,  shows  that  the  underwriters  bear 
the  risk  in  such  cases  until  there  is  a  disavowal  by  the  principal. 
This  risk  formed  a  consideration  for  the  undertaking  of  the 
defendant,  sufficient  to  sustain  the  recovery  either  upon  the  note 
or  the  warranty,  and  to  the  extent  of  that  recovery,  neither  party 
having  asked  the  Court  to  submit  the  question  of  damages  to  the 
jury. 

The  position  of  the  defendant's  counsel  is  doubtless  correct, 
that  if  the  sheriff  was  authorized  to  insure  the  goods,  the  deputy 
who  seized  them  might  insure  them  in  his  name,  but  this  power, 
for  the  reasons  given  above,  did  not  authorize  the  deputy  to  give 
the  note  in  question. 

It  is  unnecessary  to  determine  whether  the  expenses  of  insur- 
ance would  constitute  a  claim  in  favor  of  the  sheriff  against  the 
parties  or  either  of  them,  or  against  the  property.  If  the  attach- 
ment was  issued  under  the  provisions  of  chap.  5  of  the  Second 
Part  of  the  Revised  Statutes,  2  R.  S.  p.  8,  it  would  doubtless  be 
competent  for  the  officer  by  whom  the  attachment  was  issued  to 
allow  such  claim:  Laws  of  1880,  p.  411,  §  56;  8  R.  S.  3d  ed.  p. 
925-6 ;  but  without  some  special  provision  of  statute  on  tAe  sub- 
ject, it  is  presumed  that  the  claim  of  the  sheriff  for  seizing  and 
holding  goods  by  virtue  of  attachments  or  executions  must  be 
limited  to  the  specific  fees  provided  for  the  service  of  such  process, 
without  reference  to  the  expenses  to  which  he  might  be  subjected 
in  removing  them  to  a  place  of  reasonable  security  if  their  posi- 
tion were  hazardous,  or  in  such  care  of  them  as  the  law  required 
from  him,  21  N.  Y.  103,  whether  he  should  choose  to  remove  them, 
or  to  bestow  such  care,  or  to  protect  himself  against  the  possible 
consequences  of  neglect  by  insurance :  15  Wend.  44 ;  2  T.  R. 
148,  158;  7  M.  ft  W.  413;  11  Id.  620;  12  Id.  31;  14  Id.  802: 
Crocker  on  Sheriffs,  §§  1096-7, 1110-11;  Sewell  on  Sheriffs  252, 
480,  481. 

It  was  within  the  powers  of  the  company  to  issue  the  policy  to 
Snow,  and  to  take  security,  or  receive  the  premium  from  the 
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defendant,  and  to  prosecute  the  defendant  for  any  default  in  per- 
forming his  engagements.  The  provision  in  the  statute  authorizing 
the  corporation  to  maintain  suits  against  members  or  stockholders 
(Laws  of  1849,  p.  448,  §  16),  which  is  supposed  by  the  defendant's 
counsel  to  limit  the  right  of  action  of  such  corporation  to  suits 
against  members  or  stockholders,  was  not  designed  to  restrict  its 
power  to  maintaip  suits,  but  to  remove  a  possible  doubt  as  to  its 
right  to  maintain  suits  at  law  against  members  and  stockholders, 
arising  from  the  quasi  partnership  character  of  such  companies. 
By  §  17  these  corporations  are  clothed  with  all  the  powers  of  any 
corporations  to  maintain  suits. 

If  the  action  were  to  be  regarded  as  brought,  and  the  recovery 
had  upon  the  note,  it  might  be  doubtful  whether  the  judgment 
could  be  sustained,  because  the  plaintiff  has  neither  alleged  nor 
proved  enough  to  show  to  the  Court  that  the  defendant  was  in 
default  in  paying  the  note,  regarding  it  as  his  personal  obligation. 
By  the  terms  of  the  note  it  was  payable  at  such  time  or  times 
as  the  directors  of  said  company  may  agreeably  to  their  act  of 
incorporation  require."  The  act  of  incorporation  here  referred 
to  is  the  charter  of  the  company,  which  the  statute  requires  the 
original  corporation  to  make  and  file  in  the  office  of  the  Secretary 
of  State:  Laws  of  1849,  ch.  308,  §§  3,  10,  12,  16.  There  does 
not  seem  to  be  anything  in  the  statute  under  which  the  company 
was  organized  to  which  the  reference  could  be  held  applicable. 
Neither  the  pleadings  nor  the  proofs  show  what  the  provisions  of 
the  charter  of  the  Union  Insurance  Company  were,  and  conse- 
quently it  does  not  appear  whether  the  maker  of  the  note  was  in 
default  or  not.  The  allegations  in  the  complaint  of  notice  of  the 
assessment  by  publication  and  by  mail  are  put  in  issue  by  the 
answer,  and  if  we  could  assume  that  those  allegations  indicated 
correctly  what  was  required  by  the  charter  to  charge  the  parties 
assessed,  there  is  an  entire  want  of  proof  on  the  subject.  This 
objection  is  distinctly  presented  by  the  third  ground  of  the  de- 
fendant's motion  for  a  nonsuit,  and  if  the  plaintiff  was  confined 
to  a  recovery  on  the  note,  I  think  this  objection  would  be  fatal  ts 
his  action ;  but  regarding  the  liability  as  depending  on  the  war- 
ranty, no  assessment  or  notice  was  necessary. 
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Several  objections  were  taken  by  the  defendant  to  the  introduc- 
tion .of  testimony,  but  with  the  exception  of  those  relating  to  the 
action  against  Snow,  they  are  so  clearly  untenable  as  not  to 
require  notice.  If  this  action  was  to  be  regarded  as  an  action 
simply  to  charge  the  defendant  as  tlie  maker  of  the  note,  the 
record  in  the  case  of  Snow  would  not  have  been  admissible  against 
the  defendant.  Assuming  that  it  was  incumbent  upon  the  plain-  - 
tiff  to  show  that  the  defendant  was  not  authorized  to  make  the 
note  for  Snow,  19  Barb.  74,  this  record,  to  which  the  defendant 
was  a  stranger,  was  not  admissible  to  prove  that  fact,  or  as  having 
any  tendency  to  prove  it,  though  it  might  have  been  otherwise  if 
seasonable  notice  had  been  given  to  the  defendant,  that  his  autho- 
rity to  make  the  note  for  Snow  was  denied  in  that  suit,  and 
requiring  him  to  maintain  his  authority  on  the  trial:  2  Cow.  & 
Hill's  Notes  817.  If  the  record  was  inadmissible,  the  parol  evi- 
dence of  the  grounds  on  which  the  decision  proceeded  was  equally 
so.  Nor  was  the  record  necessary  to  authorize  the  introduction 
of  proof  of  what  the  defendant  testified  to  on  that  trial,  showing 
his  want  of  authority.  What  he  said  in  the  witness-box  was  ad- 
missible against  him,  as  declarations  made  at  any  other  time  would 
be,  without  reference  to  his  oath,  or  to  the  issues  in  the  record. 
But  resting  the  plaintiff's  right  of  recovery,  as  I  do,  upon  the 
warranty,  the  record  was  admissible  to  show  that  the  plaintiff  had 
been  subjected  to  the  expenses  of  an  action  in  attempting  to 
enforce  the  contract  against  the  principal  whom  the  defendant 
undertook  to  bind.  These  expenses,  the  action  being  brought  in 
good  faith,  were  a  legitimate  item  of  damages  in  the  present  action: 
Randell  vs.  Trimerhy  37  L.  &  E.  275 ;  s.  c.  86  Eng.  C.  L.  R.  786 ; 
Collen  vs.  Wright^  40  Eng.  L.  &  E.  182 ;  and  the  parol  evidence 
was  admissible  to  rebut  a  possible  inference  that  the  nonsuit  was 
granted  on  account  of  some  formal  defect  in  the  prosecution  of  the 
action.  It  is  always  competent  to  show  by  parol  the  grounds  on 
which  a  verdict  or  judgment  was  rendered,  when  the  grounds  be- 
come material  and  do  not  appear  in  the  record :  Wood  vs.  Jackson^ 
8  Wond.  10,  45;  Doty  vs.  Browny  4  Comst.  71,  75. 

~      The  judgment  should  be  affirmed. 
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United  States  Circuit  Court— Southern  District  of  New  York. 

WILLIAM  T.  0.  MORTON  VS.  THE  NEW  YORK  EYE  INFIRMARY. 

At  common  law  an  inyentor  has  no  exclusiye  right  to  his  inyention.  Such  right 
is  the  creature  of  the  statute  by  which  alone  the  right  claimed  in  any  given  cue 
must  be  determined. 

In  its  strict  sense  a  discoyery  is  not  patentable. 

The  discoyery  of  the  use  of  ether  in  surgical  operations,  though  of  inestimable 
benefit  to  the  human  race,  was  merely  the  discovery  of  a  more  perfect  effect  of 
the  action  of  well-known  agents,  operating  by  well-known  means  upon  well- 
known  subjects,  and  as  such  was  not  legally  entitled  to  be  patented. 

Motion  for  a  new  trial. 

Mr.  Cozzens  and  Mr.  Keller^  for  the  motion. 

Mr.  Owen  and  Mr.  B,  D.  Sillimany  contri. 

The  opinion  of  the  Court  was  delivered  by 

Shipman,  J. — This  is  an  action  at  law  brought  to  recover 
damages  for  the  infringement  of  a  well-known  patent.  The  case 
came  on  to  be  heard  at  a  prior  term  of  this  Court  before  a  jury, 
and  after  some  testimony  had  been  taken  tending  to  show  an  in- 
fringcnient  by  the  defendants,  the  Court,  having  doubts  as  to  the 
validity  of  the  patent,  arrested  the  hearing  of  the  evidence,  and 
directed  the  counsel  to  argue  the  question  of  law  arising  on  the 
face  of  the  specification.  This  question  is — as  will  be  at  once 
obvious  to  any  one  familiar  with  the  law  of  patents  who  reads  the 
specification — is  the  subject-matter  of  the  alleged  invention  patent- 
,  able  ?  The  question,  after  argument,  was  decided  in  the  negative, 
and  the  patent  declared  void.  The  same  question  is  now  again 
presented,  on  a  motion  for  a  new  trial,  before  a  full  Court.  The 
point  is  one  of  substance  and  not  of  form.  It  was  discussed  as 
such,  and  will  be  so  decided.  Any  criticisms  which  we  may  make 
on  the  language  of  the  specification  will  be  made  only  for  the  par- 
pose  of  dealing  with  the  subject  which  that  language  envelops; 
and  if  at  any  time  we  appear  to  discard  the  phraseology  of  the 
instrument,  it  will  not  be  because  we  complain  of  its  terms,  bat  only 
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for  the  reason  that  we  desire  to  strip  the  alleged  invention  and 
present  it  naked  for  consideration.  As  various  parts  of  the  specifi- 
cation were  referred  to  on  the  argument  as  having  a  bearing  on  the 
single  point  raised,  it  is  proper  to  give  the  whole  instrument,  which 
is  in  the  following  words : — 

The  Schedule  referred  to  in  these  Letters  Patent^  and  making  part 

of  the  same. 

To  all  persons  to  whom  these  presents  shall  come : 
''Be  it  known  that  we,  Charles  T.  Jackson  and  William  T.  G. 
Morton,  of  Boston,  in  the  county  of  Suffolk,  and  State  of  Massa- 
chusetts, have  invented  or  discovered  a  new  and  useful  improvement 
in  surgical  operations  on  animals,  whereby  we  are  enabled  to 
accomplish  many,  if  not  all,  operations  such  as  are  usually  attended 
with  more  or  less  pain  and  suffering,  without  any,  or  with  very  little, 
pain  to,  or  muscular  action  of,  persons  who  undergo  the  same ;  and 
we  do  hereby  declare  that  the  following  is  a  full  and  exact  descrip* 
tion  of  our  said  invention  or  discovery. 

It  is  well  known  to  chemists  that  when  alcohol  is  submitted  to 
distillation  with  certain  acids,  peculiar  compounds,  termed  ethers^ 
are  formed,  each  of  which  is  usually  distinguished  by  the  name  of 
the  acid  employed  in  its  preparation.  It  has  also  been  known  that 
the  vapors  of  some,  if  not  all,  of  these  chemical  distillations,  par- 
ticularly those  of  sulphuric  ether,  when  breathed  or  introduced  into 
the  lungs  of  an  animal,  have  produced  a  peculiar  effect  on  its 
nervous  system ;  one  which  has  been  supposed  to  be  analogous  to 
what  is  usually  termed  intoxication. 

"  It  has  never  (to  our  knowledge)  been  known,  until  our  discovery, 
that  the  inhalation  of  such  vapors  (particularly  those  of  sulphuric 
ether)  would  produce  insensibility  to  pain,  or  such  a  state  of  quiet 
of  nervous  action  as  to  render  a  person  or  animal  incapable,  to  a 
great  extent,  if  not  entirely,  of  experiencing  pain  while  under  the 
action  of  the  knife,  or  other  instrument  of  operation  of  a  surgeon 
calculated  to  produce  pain.  This  is  our  discovery ;  and  the  com- 
bining it  with,  or  applying  it  to,  any  operation  of  surgery,  for  the 
purpose  of  alleviating  animal  suffering,  as  well  as  of  enabling  a 
Vol.  XI.— 48 
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surgeon  to  conduct  his  operation  with  little  or  no  struggling  or 
muscular  action  of  the  patient,  and  with  more  certainty  of  success, 
constitutes  our  invention.    The  nervous  quiet  and  insensibility  to 
pain  produced  on  a  person  is  generally  of  short  duration ;  the  degree 
or  extent  of  it,  or  time  which  it  lasts,  depends  on  the  amount  of 
ethereal  vapor  received  into  the  system,  and  the  constitutional 
character  of  the  person  to  whom  it  is  administered.  *  Practice  will 
soon  acquaint  an  experienced  surgeon  with  the  amount  of  etheric 
vapor  to  be  administered  to  persons  for  the  accomplishment  of  the 
surgical  operation  or  operations  required  in  their  respective  cases. 
For  the  extraction  of  a  tooth,  the  individual  may  be  thrown  into 
the  insensible  state,  generally  speaking,  only  a  few  minutes.  For 
the  removal  of  a  tumor,  or  the  performance  of  the  amputation  of  a 
limb,  it  is  necessary  to  regulate  the  amount  of  vapor  inhaled  to  the 
time  required  to  complete  the  operation.    Various  modes  may  be 
adopted  for  conveying  the  etheric  vapor  into  the  lungs.    A  very 
simple  one  is  to  saturate  a  piece  of  cloth  or  sponge  with  sulphuric 
ether  and  place  it  to  the  nostrils  or  mouth,  so  that  the  person  may 
inhale  the  vapors.    A  more  effective  one  is  to  take  a  glass,  or  other 
proper  vessel,  like  a  common  bottle  or  flask.    Place  in  it  a  sponge 
saturated  with  sulphuric  ether.    Let  there  be  a  hole  made  through 
the  side  of  the  vessel  for  the  admission  of  atmospheric  air  (which 
hole  may  or  may  not  be  provided  with  a  valve  opening  down- 
wards, or  so  as  to  allow  air  to  pass  into  the  vessel),  a  valve  on  the 
outside  of  the  neck  opening  upwards,  and  another  valve  in  the 
neck  and  between  that  last  mentioned  and  the  body  of  the  vessel 
or  flask,  which  latter  valve  in  the  neck  should  open  towards  the 
mouth  of  the  neck  or  bottle.    The  extremity  of  the  neck  is  to  be 
placed  in  the  mouth  of  the  patient,  and  his  nostrils  stopped  or 
closed  in  such  manner  as  to  cause  him  to  inhale  air  through  the 
bottle,  and  to  exhale  it  through  the  neck  and  out  of  the  valve  on 
the  ouside  of  the  neck.    The  air  thus  breathed,  by  passing  in  con- 
tact with  the  sponge,  will  be  charged  with  the  etheric  vapors,  which 
will  be  conveyed  by  it  into  the  lungs  of  the  patient.  This  will  soon 
produce  the  state  of  insensibility  or  nervous  quiet  required. 

In  order  to  render  the  ether  agreeable  to  various  persons,  we 
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often  combine  it  with  one  or  more  essential  oils  baying  pleasant 
perfumes.  Tbis  may  be  effected  by  mixing  tbe  etber  and  essential 
oil,  and  washing  the  mixture  in  water.  Tbe  imparities  will  sub- 
side,  and  the  etber,  impregnated  with  the  perfume,  will  rise  to  the 
top  of  the  water.  We  sometimes  combine  a  narcotic  preparation, 
such  as  opium  or  morphine,  with  tbe  ether.  This  may  be  done  by 
any  ways  known  to  chemists  by  which  a  combination  of  etheric  and 
narcotic  vapors  may  be  produced.  After  a  person  has  been  put 
into  the  state  of  insensibility  as  above  described,  a  surgical  opera- 
tion may  be  performed  upon  him  without,  so  far  as  repeated  ex- 
periments have  proved,  giving  to  him  any  apparent  or  real  pain, 
or  so  little  in  comparison  to  that  produced  by  the  usual  process  of 
conducting  surgical  operations  as  to  be  scarcely  noticeable.  There 
is  very  nearly,  if  not  entire,  absence  of  all  pain.  Immediately,  or 
soon  after  the  operation  is  completed,  a  restoration  of  the  patient 
to  his  usual  feelings  takes  place,  without,  generally  speaking,  his 
having  been  sensible  of  the  performance  of  the  operation. 

From  the  experiments  we  have  made,  we  are  led  to  prefer  tbe 
vapors  of  sulphuric  ether  to  those  of  muriatic  or  other  kind  of 
ether,  but  any  such  may  be  employed  which  will  properly  produce 
the  state  -of  insensibility  without  any  injurious  consequences  to  the 
patient. 

We  are  fully  aware  that  narcotics  have  been  administered  to 
patients  undergoing  surgical  operations,  as  we  believe  always  by 
introducing  them  into  the  stomach.  This  we  consider  in  no  respect 
to  embody  our  invention,  as  we  operate  through  the  lungs  and  air- 
passageSj  and  the  effects  produced  upon  the  patient  are  entirely  or 
so  far  different  as  to  render  the  one  of  very  little,  while  the  other 
is  of  immense,  utility.  The  consequences  of  the  change  are  very 
considerable,  as  an  immense  amount  of  human  or  animal  suffering 
can  be  prevented  by  the  application  of  our  discovery. 

"  What  we  claim  as  our  invention  is  the  hereinbefore-described 
means  by  which  we  are  enabled  to  effect  the  above  highly  important 
improvement  in  surgical  operations,,  viz.,  by  combining  therewith 
the  application  of  ether  or  the  vapor  thereof  substantially  as  above 
specified. 
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In  teBtimonj  whereof  we  have  hereto  set  our  signatures,  this 
27th  day  of  October,  A.  d.  1846. 

(Signed)  Chables  T.  Jagksok. 

"  Witnesses :—  "  Wm.  T.  G.  Moeton. 

"R.  H.  Eddt. 
"W.  H.  Leighton." 

At  common  law  an  inventor  has  no  exclusive  right  to  his  inven- 
tion or  discovery.  That  exclusive  right  is  the  creature  of  the 
statute,  and  to  that  we  must  look  to  see  if  the  right  claimed  in  a 
given  case  is  within  its  terms.  The  Act  of  Congress  provides, 
"  That  any  person  or  persons  having  discovered  or  invented  any 
new  and  useful  art,  machine,  manufacture,  or  composition  of  matter, 
or  any  new  and  useful  improvement  on  any  art,  machine,  manu- 
facture, or  composition  of  matter,  not  known  or  used  by  others 
before  his  or  their  discovery  or  invention  thereof,  and  not  at  the 
time  of  his  application  for  a  patent  in  public  use  or  on  sale  with  Us 
consent  or  allowance  as  the  inventor  or  discoverer,"  shall  be  entitled 
to  receive  a  patent  therefor.  The  true  field  of  inquiry  in  the 
present  case  is  to  ascertain  whether  or  not  the  alleged  invention  set 
forth  in  this  specification  is  embraced  within  the  scope  of  the  Act. 
Very  little-light  can  be  shed  on  our  path  by  attempting  to  draw  a 
practical  distinction  between  the  legal  purport  of  the  words  dis- 
covery" and  invention."  In  its  naked,  ordinary  sense,  a  dis- 
covery is  not  patentable.  A  discovery  of  a  new  principle,  force, 
or  law,  operating,  or  which  can  be  made  to  operate,  on  matter,  will 
not  entitle  the  discoverer  to  a  patent.  It  is  only  where  the  explorer 
has  gone  beyond  the  mere  domain  of  discovery  and  has  laid  hold 
of  the  new  principle,  force,  or  law,  and  connected  it  with  some  par* 
ticular  medium  or  mechanical  contrivance  by  which,  or  through 
which,  it  acts  on  the  material  world,  that  he  can  secure  the  exclu- 
sive control  of  it  under  the  Patent  Act.  He  then  controls  his  dis- 
covery through  the  means  by  which  he  has  brought  it  into  practical 
action,  or  their  equivalent,  and  only  through  them.  It  is  then  an 
invention,  although  it  embraces  a  discovery.  Sever  the  force  or 
principle  discovered  from  the  means  or  mechanism  through  which 
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he  has  brought  it  into  the  domain  of  invention,  and  it  immediately 
falls  ont  of  that  domain  and  eludes  his  grasp.  It  is  then  a  naked 
discovery,  and  not  an  invention. 

These  remarks  are  not  made  for  the  purpose  of  laying  down 
sweeping  general  propositions.  We  are  too  well  aware  of  the 
futility,  or  we  might  say  mischief,  of  that  practice  of  expounding 
the  law  of  patents  to  embark  in  it.  But  these  suggestions  are  sub- 
mitted for  the  purpose  of  showing  the  relation  of  the  terms  dis- 
covery" and  invention,"  and  especially  the  dependence  of  the 
former  upon  the  latter,  as  used  in  the  statute.  Every  invention 
may,  in  a  certain  sense,  embrace  more  or  less  of  discovery,  for  it 
must  always  include  something  that  is  new ;  but  it  by  no  means 
follows  that  every  discovery  is  an  invention.  It  may  be  the  soul 
of  an  invention,  but  it  cannot  be  the  subject  of  the  exclusive  control 
of  the  patentee,  or  the  patent  law,  until  it  inhabits  a  body,  no  more 
than  can  a  disembodied  spirit  be  subjected  to  the  control  of  human 
laws. 

Now,  that  this*  patent  contains  the  record  of  a  discovery  there  can 
be  no  doubt.  And  it  is  equally  clear  that,  in  a  certain  sense,  it 
was  new  at  about  the  date  of  the  patent.  It  is  important  here  to 
ascertain  precisely  what  that  discovery  was.  It  is  described  in 
general  terms,  in  the  first  paragraph  of  the  specification,  to  be  ''a 
new  and  useful  improvement  in  surgical  operations  on  animals." 
This  is  at  best  vague — not  from  any  fault  of  the  person  who  drafted 
the  schedule,  but  from  the  inherent  difficulties  of  his  task,  and  the 
imperfect  nature  of  human  language  as  an  instrument  of  thought. 
But  we  can  clearly  gather  from  the  paper  itself  what  the  discovery 
was ;  and  we  are  aided  in  this  by  those  parts  of  the  specification 
which  state  what  was  old  and  well  known.  The  second  paragraph 
recites :  It  is  well  known  to  chemists  that  where  alcohol  is  sub- 
mitted to  distillation  with  certain  acids,  peculiar  compounds,  termed 
etherSj  are  formed,  each  of  which  is  usually  distinguished  by  the 
name  of  the  acid  employed  in  its  preparation."  The  origin  and 
existence  of  ethers,  those  wonderful  agents  that  produce  a  harmless 
insensibility  to  pain,  formed  no  part  of  the  discovery.  No  one  of 
them  was  brought  to  light  by  these  patentees,  for  they  were  all 
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well  known  before.  The  same  paragraph  farther  sets  forth  that 
It  has  also  been  known  that  the  vapors  of  some,  if  not  all,  of 
these  chemical  distillations,  particnlarly  those  of  sulphuric  ether, 
when  breathed  or  introduced  into  the  lungs  of  an  animal,  have  pro- 
duced a  peculiar  effect  on  the  nervous  system,  one  which  has  been 
supposed  to  be  analogous  to  what  is  usually  termed  intoxication." 
It  was  not,  then,  the  fact  that  these  vapors  could  be  introduced  into 
the  air-passages  and  lungs  that  was  discovered.  This  was  as  old 
as  respiration,  or  at  least  as  old  as  the  existence  of  the  vapors. 
Neither  was  it  discovered  that  when  inhaled  these  vapors  produced 
an  effect  like  that  of  intoxication,  exhilaration,  and  more  or  less 
stupefaction.    This  too  had  long  been  well  known. 

The  next  paragraph  distinctly  sets  forth  the  real  discovery  that 
was  made,  viz.,  that  this  well-known  inhalation  of  well-known 
agents  (in  increased  quantities)  would  produce  a  state  of  the  animal 
analogous  to  complete  intoxication,  accompanied  with  total  in- 
sensibility to  pain.  It  appropriately  adds :  "  This  is  our  discovery." 
It  is  not  important  to  inquire  here  whether  this  was  the  discovery 
of  an  increased  and  more  perfect  effect,  the  same  in  kind  with  that 
already  well  known,  or  whether  it  was  the  discovery  of  an  entirely 
new  effect.  The  effect  discovered  was  produced  by  old  agents, 
operating  by  old  means  upon  old  subjects.  The  effect  alone  was 
new,  and  to  that  only  can  the  term  discovery"  apply.  That  this 
mere  discovery,  however  novel  and  important,  is  not  patentable, 
needs  neither  argument  nor  authority  to  prove.  This  the  specifica- 
tion impliedly  concedes,  for  after  thus  clearly  setting  forth  the  dis- 
covery, a  struggle  is  made  to  grapple  it  to  something  in  active 
existence,  and  thus  make  the  two  in  this  new  special  relation  a 
patentable  invention.  This  is  done  by  combining  it  with  or 
applying  it  to  any  surgical  operation."  "This  is  our  invention." 
The  beneficial  effects  described  as  resulting  from  the  application, 
refer  merely  to  the  utility  of  the  alleged  invention,  which  is  not  in 
question,  and  may  therefore  be  laid  out  of  the  case.  The  object 
of  this  combining  the  discovery  with,  or  applying  it  to,  surgical 
operations,  is  apparent.  It  was  to  shelter  the  discovery  under 
those  terms  of  the  Patent  Act  which  protect  "  any  new  and  useful 
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improvement  on  any  art."  It  was  clearly  not  the  discoyery  or  in- 
vention of  an  "art,"  or  "machine,"  or  "manufacture,"  or  "com- 
position of  matter."  Nor  was  it  an  improvement'*  on  any  one  of 
the  last  three.  It  was  therefore  called,  in  substance,  an  improve- 
ment in  the  art  of  surgery.  But  we  cannot  change  a  thing  by  a 
name.  In  a  certain  general  sense  it  is  an  improvedient  in  the  art 
of  surgery.  So  would  the  invention  of  a  new  and  useful  lancet, 
saw,  forceps,  or  bandage,  be  an  improvement  on  the  same  art.  But 
the  patent  securing  the  exclusive  use  or  sale  of  such  an  instrument 
must  rest  exclusively  upon  the  novelty  of  its  construction.  It  could 
borrow  no  element  of  patentability  from  the  art  in  which  it  was 
designed  to  be  used,  except  merely  the  element  of  utility.  Of  this 
latter  the  art  would  furnish  the  test.  Now  this  discovery  of  the 
effect  of  ether  on  the  patient  in  holding  him  motionless  and  in- 
sensible during  the  operation,  has  the  same  legal  relation  to  the 
art  of  surgery  that  a  machine  or  other  mechanical  contrivance  for 
holding  him  would  have.  It  holds  him  better,  stiller,  and  with  less 
discomfort  and  danger  to  himself  than  any  mechanism  could ;  but 
its  office  is  to  hold  and  protect  the  patient.  It  has  no  other  rela- 
tion to,  or  connection  with,  the  art  of  the  surgeon.  We  use  the 
word  "protect"  as  applied  to  the  patient  in  the  largest  sense,  and 
as  including  not  only  exemption  from  pain  during  the  operation^ 
but  also  from  the  shock  which  such  operations  often  give  the 
system.  The  only  legal  quality  or  aid,  then,  which  this  alleged 
invention  can  draw  from  the  art  with  which  it  is  connected  in  the 
specification,  is  that  which  relates  to  its  utility.  Of  this  it  supplies 
undoubted  evidence.  The  eminent  surgeons  who  testified  on  the 
trial  concurred  in  stating  that  its  usefulness  could  not  be  overrated. 
We  must,  then,  leaving  the  art  of  surgery  to  supply  the  evidence 
of  its  utility,  contemplate  the  discovery  as  separated  from  the  use 
to  which  it  is  applied.  At  this  point  the  patent  breaks  down ;  for 
the  specification  presents  nothing  new  except  the  effect  produced 
by  well-known  agents,  administered  in  well-known  ways  on  well- 
known  subjects.  This^  new  or  additional  effect  is  not  produced  by 
'any  new  instrument  by  which  the  agent  is  administered,  nor  by 
any  different  application  of  it  to  the  body  of  the  patient.    It  is 
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simply  prodaced  by  increasing  the  quantittf  of  the  vapor  inhaled. 
And  even  this  quantity  is  to  be  regulated  by  the  discretion  of  the 
operator,  and  may  vary  with  the  susceptibilities  of  the  patient  to 
its  influence.  It  is  nothing  more,  in  the  eye  of  the  law,  than  die 
application  of  a  well-known  agent,  by  well>known  means,  to  a  new 
or  more  perfect  use,  which  is  not  sufficient  to  support  a  patent. 

But  it  was  insisted  on  the  argument  that  the  claim,  at  the  close 
of  the  specification,  when  properly  understood,  disclosed  the  true 
character  of  the  invention,  and  furnished  ground  upon  which  the 
patent  can  stand.  This  clause  declares,  that  what  we  claim  as 
our  invention  is  the  hereinbefore-described  means  by  which  we  are 
enabled  to  effect  the  above  highly  important  improvement  in  surgi- 
cal operations,  viz.,  by  combining  therewith  the  application  of 
ether,  or  the  vapor  thereof,  substantially  as  above  described." 
The  plaintiff's  counsel  insists  that  the  true  reading  of  the  claim,  in 
the  light  of  the  preceding  part  of  the  specification,  is  not  that 
which  asserts  a  combination  of  the  discovery  with  turgieal  opera- 
tions^ but  rather  an  application  of  the  discovery  to  surgical  opera- 
tions by  the  means  described;  ^^and  that  the  means  described,  and 
the  only  means  described,  are  the  process  of  rendering  the  system 
insensible  to  pain  by  the  inhalation  of  ether."  But  we  do  not  dis- 
cover that  this  exposition  of  the  claim  relieves  the  difficulty.  What 
is  the  process  which  is  here  set  forth  ?  The  process  of  inhalation 
of  the  vapor,  and  nothing  else.  To  couple  with  it  the  effect  pro- 
duced by  calling  it  a  process  of  rendering  the  system  insensible  to 
pain,  is  merely  to  connect  the  result  with  the  means.  The  means^ 
that  is  the  process  of  inhalation  of  vapors,  existed  among  the 
animals  of  the  geologic  ages  preceding  the  creation  of  our  race. 
That  process,  in  connection  with  these  vapors,  is  as  old  as  the  vapors 
themselves.  We  come,  therefore,  to  the  same  point,  only  by  a 
different  road.  We  have,  after  all,  only  a  new  or  more  perfect 
effect  of  a  well-known  chemical  agent,  operating  through  one  of 
the  ordinary  functions  of  animal  life. 

It  is  curious  and  instructive  to  observe  the  perpetual  struggle  in 
the  specification  to  draw  from  the  surgical  operation  some  support 
to  the  patent  beyond  that  of  its  utility.    "  We  are  fully  aware," 
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says  the  paragraph  immediately  preceding  the  claim,    that  nar- 
cotics have  been  administered  to  patients  undergoing  surgical 
operations,  and,  as  we  believe,  always  by  introducing  them  into  the 
itamach.    This  we  consider  in  no  respect  to  embody  our  invention, 
as  we  operate  through  the  lungs  and  air-pmsages.**    An  examina- 
tion of  this  single  passage  in  the  specification  will  demonstrate  the 
impossibility  of  sustaining  this  patent  on  any  grounds  known  to  the 
law.    Now  suppose  these  agents  had  been  fluids  instead  of  elastic 
vapors,  and  their  effect  had  been  known,  when  taken  into  the 
stomach,  to  be  the  same  as  that  now  long  known  to  have  resulted 
from  their  inhalation,  viz.,  a  state  of  partial  intoxication.  Would 
the  discovery  that  an  increased  quantity  of  the  fluid  produced  a 
more  perfect  effect,  by  rendering  intoxication  complete,  accompanied 
with  total  insensibility  to  pain,  have  rendered  the  discovery  patent 
able  ?    We  think  clearly  not.    In  this  view  of  the  subject,  we  here 
lay  out  of  the  case  the  application  of  the  new  effect  to  surgical 
operations.    We  will  allude  to  that  again  in  a  moment.    Now,  a 
precisely  parallel  case  is  presented,  by  the  actual  facts  before  us,  to 
the  one  just  supposed.    The  inhalation  of  the  ethers  had  long  been 
known.    By  increasing  their  quantity,  it  was  discovered  that  a  new 
or  more  complete  effect  was  produced,  by  which  the  subject  was 
rendered  wholly  insensible.    This  can  be  no  more  patentable  than 
the  discovery  that  the  increased  quantity  of  liquors,  taken  into  the 
stomach,  would  produce  a  like  result.    In  both  cases,  there  is  only 
a  naked  discovery  of  a  new  effect,  resulting  from  a  well-known 
agent,  working  by  a  well-known  process.    This  effect  is  a  tempo- 
rary suspension  of  sensibility  and  motion  in  the  animal  body* 
Here,  what  is  new  in  the  alleged  invention  begins  and  ends.  The 
fact  that  the  surgeon  can  operate  upon  the  body  in  the  condition 
to  which  it  is  thus  reduced,  forms  no  part  of  the  invention  or  dis- 
covery.   It  simply  furnishes  evidence  that  it  can  be  applied  to  at 
least  one  useful  purpose;  a  fact  quite  independent  of  the  other 
elements  necessary  to  make  a  discovery  patentable. 

Before  dismissing  this  case  it  may  not  be  amiss  to  speak  of  the 
character  of  the  discovery  upon  which  the  patent  is  founded.  Its 
value  in  securing  insensibility  during  the  surgical  operation,  and 
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thus  saving  the  patient  from  sharp  anguish  while  it  is  proceeding,  and 
mitigating  the  shock  to  his  system,  which  would  otherwise  be  much 
greater,  was  proved  on  the  trial  by  distinguished  surgeons  of  the 
city  of  New  York.  They  agreed  in  ranking  it  among  the  great 
discoveries  of  modern  times ;  and  one  of  them  remarked  that  its 
value  was  too  great  to  be  estimated  in  dollars  and  cents.  Its 
universal  use,  too,  concurs  to  the  same  point.  Its  discoverer  is 
entitled  to  be  classed  among  the  greatest  benefactors  of  mankind. 
But  the  beneficent  and  imposing  character  of  the  discovery  cannot 
change  the  legal  principles  upon  which  the  law  of  patents  is  founded, 
nor  abrogate  the  rule§  by  which  judicial  construction  must  be  gov- 
erned. These  principles  and  rules  are  fixed,  and  uninfluenced  by 
shades  and  degrees  of  comparative  merit*  They  secure  to  the 
inventor  a  monopoly  in  the  manufacture,  use,  and  sale  of  very 
humble  contrivances,  of  limited  usefulness,  the  fruits  of  indifferent 
skill  and  trifling  ingenuity,  as  well  as  those  grander  products  of  his 
genius  which  confer  renown  on  himself  and  extensive  and  lasting 
benefits  on  society.  But  they  are  inadequate  to  the  protection  of 
every  discovery,  by  securing  its  exclusive  control  to  the  explorer 
to  whose  eye  it  may  be  first  disclosed.  A  discovery  may  be  bril- 
liant and  useful,  and  not  patentable.  No  matter  through  what 
long,  solitary  vigils,  or  by  what  importunate  efforts,  the  secret  may 
have  been  wrung  from  the  bosom  of  nature,  or  to  what  useful  pur- 
poses it  may  be  applied.  Something  more  is  necessary.  The  new 
force  or  principle  brought  to  light  must  be  embodied  and  set  to 
work,  and  can  be  patented  only  in  connection  or  combination  with 
the  means  by  which,  or  the  medium  through  which,  it  operates. 
Neither  the  natural  functions  of  an  animal  upon  which  or  through 
which  it  may  be  designed  to  operate,  nor  any  of  the  useful  par- 
poses  to  which  it  may  be  applied,  can  form  any  essential  parts  of 
the  combination,  however  they  may  illustrate  and  establish  its  use- 
fulness. 

Motion  for  new  trial  denied. 


Nelson,  J.,  concurred. 
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Court  of  Appeals  of  New  York. 

JAMES  MOORE  V8.  JOHN  J.  V.  WESTSRVELT,  SHERIFF  OF  THE  OITT 
AND  COUNTY  OF  NEW  YORK. 

When  a  sheriff  takes  goods  in  execution  or  by  attachment,  or  in  an  action  where 
the  plaintiff  seeks  to  recover  possession  of  them,  he  becomes  a  bailee  for  the 
benefit  of  all  parties  interested. 

In  such  ease  his  duties  are  analogous  to  those  of  a  bailee  where  the  bailment  is 
beneficial  to  both  parties,  as  in  case  of  hiring,  and  he  is  therefore  responsible 
only  for  such  loss  or  damage  to  the  goods  as  results  from  his  want  of  ordinary 
em,  which  is  such  care  as  a  man  of  common  prudence  takes  of  his  own  affairs. 

This  acti9n  was  brought  in  the  Superior  Court  of  New  York 
City,  to  recover  damages  for  the  alleged  neglect  of  the  defendant, 
as  sheriff  of  that  city,  to  keep  in  a  secure  place  and  deliver  to  the 
plaintiff,  a  cargo  of  anthracite  coal,  which  was  taken  possession 
of  on  board  the  schooner  Calcutta  at  a  wharf  on  East  river  in  said 
city,  by  the  defendant  as  such  sheriff,  by  virtue  of  papers  delivered 
to  him  in  an  action  brought  to  recover  the  possession  of  such  coal 
by  the  plaintiff  in  this  action  against  one  Lewis  Hoffman,  who  was 
the  master  of  the  said  schooner.  The  schooner  was  fastened  to 
the  wharf.  The  sheriff  did  not  remove  the  coal  from  the  schooner, 
but  left  a  person  on  board  in  charge  of  the  coal  with  the  assent  of 
the  master.  Within  three  days  after  the  sheriff  thus  took  posses- 
sioD  of  the  coal  the  schooner  and  coal  were  sunk  in  East  river 
daring  a  gale  of  wind ;  which  sinking  damaged  the  coal  that  was 
not  lost,  and  the  plaintiff  was  put  to  considerable  expense  in  raising 
that  portion  of  the  coal  not  lost. 

Hoffman  did  not  take  any  steps  to  have  the  coal  re-delivered  to 
him,  and  the  plaintiff  became  entitled  to  the  same  at  the  expiration 
of  three  days  from  the  time  it  was  seized  by  the  sheriff,  according 
to  sections  209,  &c.  of  the  Code.  The  plaintiff  recovered  a  judg- 
ment in  his  action  against  Hoffman  entitling  him  to  the  possession 
of  the  coal ;  and  he  subsequently  brought  this  action  against  the 
defendant  as  sheriff,  &c.  Evidence  was  given  by  both  parties  as 
to  whether  the  schooner  was  properly  fastened  or  duly  taken  care 
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of,  and  as  to  whether  the  schooner  or  coal  was  sunk  by  reason  of 
any  negligence  on  the  part  of  the  defendant  or  the  persons  having 
charge  of  the  same  after  the  defendant  seized  the  coal  and  claimed 
to  have  possession  of  it. 

The  action  has  been  tried  several  times  (see  decisions  in  tbe 
same,  1  Bosworth  857,  2  Daer  59).  On  the  last  trial  Charles  H. 
Hallenback,  a  witness  for  the  defendant,  testified  that  he  had  been 
in  freighting  establishments  seven  years  where  they  had  yessels 
running  from  Hudson  to  New  York ;  that  he  had  been  a  clerk  on 
board  of  a  steamboat  some  three  years ;  that  he  had  charge  of 
mooring  the  vessel  when  the  captain  was  ofi*,  though  he  did  not 
leave  that  altogether  to  his  charge,  but  to  his  and  the  pilots ;  and 
that  he  thought  he  (the  witness)  understood  it.  He  described  the 
situation  of  the  schooner,  and  testified  that  it  was  fastened  at  the 
bow  and  stern  with  hawsers,  and  that  he  had  charge  of  the  coal  bj 
direction  of  the  defendant.  He  also  stated  the  hawsers  were  a 
large  rope  and  the  kind  usually  used  for  fastening  vessels.  The 
defendant's  counsel  put  this  question  to  this  witness :  "  Please  state 
what  was  the  condition  of  the  fastenings  of  this  vessel  as  to  safety!" 
It  was  objected  to  on  the  ground  that  it  was  not  a  question  of 
science,  and  that  the  jury  were  just  as  competent  to  judge  of  it  as 
the  witness.  The  objection  was  overruled,  and  the  plaintiff's  counsel 
excepted.  The  witness  answered,  I  should  judge  that  she  was 
safely  moored."  By  the  Court :  "  Tou  mean  to  say  that  the 
fastenings  were  proper  fastenings  for  a  vessel  in  that  condition." 
Answer :  Yes,  sir ;  I  have  seen  vessels  time  and  time  moored  in 
the  same  way."  By  the  Court:  "In  ordinary  times?"  Answer: 
"  Yes,  sir."  Question :  "  With  reference  to  a  storm,  how  was  it?" 
Answer :  « I  could  not  say ;  it  would  depend  upon  how  severe  the 
storm  would  be ;  sometimes  our  ships  have  broken  them,  and  at 
other  times  with  a  storm  not  quite  so  heavy  they  would  not  part 
them." 

Evidence  was  given  that  the  schooner  was  leaky;  as  to  the 
severity  of  the  gale ;  and  as  to  the  manner  the  schooner  was  taken 
care  of;  and  as  to  the  circumstances  under  which  she  was  sunk. 

The  Judge  charged  the  jury  that  the  great  question  in  the  case 
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was  whether  the  sheriff,  after  having  taken  the  coal  into  his  posses- 
sion, was  guilty  of  such  negligence  in  regard  to  its  care  and  pre- 
servation, as  occasioned  its  injury  and  consequent  loss  to  the 
plaintiff.  That  it  was  the  duty  of  the  sheriff  to  take  such  steps  to 
insure  the  safety  of  the  coal,  as  a  careful,  prudent  man  of  good 
sense  and  judgment,  well  acquainted  with  the  condition  of  the  vessel 
and  her  location  with  regard  to  exposure  to  storms,  and  having  all 
the  power  of  the  sheriff  in  the  matter,  might  reasonably  have  been 
expected  to  take,  had  the  coal  belonged  to  himself. 

That  if  the  jury  came  to  the  conclusion  the  sheriff  did  not  take 
that  degree  of  care  for  the  preservation  of  the  coal  he  had  thus 
indicated,  and  that  the  injury  was  occasioned  by  the  negligence  of 
the  defendant  or  his  officers,  the  plaintiff  would  be  entitled  to  a 
verdict.  The  plaintiff's  counsel  interposed :  «  I  ask  the  Court  to 
charge  that  the  sheriff  is  responsible  for  the  negligence  of  the 
master  and  crew  after  he  took  possession."    The  Judge  then  said, 

The  sheriff  was  bound  to  do  this.  If  such  an  owner  as  I  have 
indicated  would  have  taken  the  coal  from  the  vessel  as  it  lay  at  the 
wharf  in  the  first  instance,  the  sheriff  was  bound  to  do  it.  He  was 
bound  to  know  .the  condition  of  the  vessel,  whether  it  leaked, 
whether  it  was  seaworthy  for  the  place  in  which  it  lay,  how  deeply 
laden,  everything  in  regard  to  it,  and  he  was  bound  to  put  on  board 
the  vessel  if  necessary,  such  men  as  would  pump  her  out,  and  keep 
her  in  a  condition  to  insure  the  safety  of  the  coal."  The  defend- 
ant's counsel  interposed :  I  ask  the  Court  to  charge  the  jury, 
that  if  a  prudent  man  in  a  case  of  his  own  vessel,  would  not  have 
removed  her  in  the  storm,  the  sheriff  would  not  be  bound  to."  By 
the  Court:  "  Certainly  he  would  not."  To  which  the  counsel  for 
the  plaintiff  excepted.  The  following  requests  of  the  plaintiff's 
counsel  to  charge  the  jury  were  presented  to  the  Court  before  the 
charge  was  made,  viz :  « 1st.  That  the  sheriff  was  bound  to  take 
more  than  ordinary  care  of  this  property,  and  if  for  the  want  of 
more  than  ordinary  care  the  property  was  lost,  he  is  responsible. 
2d.  That  if  the  sinking  happened  from  the  want  of  due  caution 
either  by  the  sheriff,  deputy  sheriff,  captain,  master,  or  hands  of 
the  vessel,  then  the  sheriff  is  responsible."  The  plaintiff's  counsel 
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separately  excepted  to  the  refusal  of  the  Court  to  charge  the  jvy 
as  firstly,  secondly,  and  lastly  requested  to  charge.  The  jury 
rendered  a  verdict  in  favor  of  the  defendant.  Plaintiff's  counsel 
made  a  motion  for  a  new  trial  on  the  minutes  of  the  Court,  which 
was  denied,  and  judgment  was  entered  on  the  verdict  in  favor  of 
the  defendant  for  costs.  The  general  term  of  the  Superior  Court 
affirmed  the  judgment,  and  the  plaintiff  appealed  to  this  Court. 

The  decision  of  this  Court  when  the  cause  was  here  the  first 
time,  is  reported  in  21  N.  Y.  Reports,  page  108. 

H.  H.  Burloeky  for  plaintiff. 

A,  J.  Vanderpoely  for  defendant. 

June  1863.  The  opinion  of  the  Court  was  delivered  by 
Balcom,  J. — The  witness,  Hallenbeck,  had  had  some  experience 
in  mooring  vessels,  and  said  he  thought  he  understood  it ;  he  stated 
how  the  schooner,  having  the  coal  in  question  on  board,  was 
moored ;  and  I  am  of  the  opinion  he  was  competent  to  answer  the 
question,  «What  was  the  condition  of  the  fastenings  of  this 
schooner  as  to  safety?"  The  business  of  mooring  vessels  requires 
skill  to  do  it  properly ;  but  Hallenbeck  possessed  enough  to  render 
his  opinion,  as  to  whether  the  schooner  was  safely  moored,  com- 
petent evidence,  though  it  certainly  was  not  entitled  to  much 
weight,  and  probably  did  not  have  much  influence  with  the  jury. 

When  the  cause  was  in  this  Court  the  first  time,  Judge  Selden 
intimated  an  opinion  that  the  sheriff  was  responsible  for  more  than 
ordinary  diligence  in  taking  care  of  the  coal ;  but  the  Court  did 
not  so  decide. 

According  to  section  209  of  the  Code,  it  was  the  duty  of  the 
sheriff  to  take  the  coal,  and  retain  it  in  his  custody ;  and  section 
215  required  him  to  keep  it  in  a  secure  place,  and  deliver  it  to 
the  party  entitled  thereto,  who  was  the  plaintiff,  after  the  expiration 
of  three  days,  as  Hoffman  did  not  take  any  steps  for  its  re-delivciy 
to  him  pursuant  to  section  211.  But  the  defendant,  as  sherifT,  did 
not,  under  the  circumstances,  become  an  insurer  of  the  coal :  21 
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N.  Y.  Reports  103.  In  JennerYs.  Joliffe^  6  Johns.  9,  Thompson, 
J.,  in  delivering  the  opinion  of  the  Court,  said :  If  the  loss  of 
the  timber  happened  while  it  was  held  under  the  attachment,  and 
without  the  negligence  of  the  officer,  the  defendant  ought  not  to 
be  responsible  for  it.*'  In  Browning  vs.  Hanfard^  5  Hill  588, 
CowEN,  J.,  was  of  the  opinion  Justice  Story  was  right  in  putting 
the  general  liability  of  officers  having  the  charge  of  property  on 
the  same  footing  as  that  of  bailees  for  hire.  See  Story  on  Bail- 
ments §  130,  3d  ed.  Edwards  says:  «<A  sheriff  levying  upon 
goods,  must  use  due  diligence  to  keep  them  safely  to  satisfy  the 
execution.  But  he  is  not  an  insurer,  and  is  not,  like  a  common 
carrier,  answerable  for  a  loss  of  the  goods  by  fire.  His  capacity 
as  an  officer,  is  not  considered  as  fixing  a  more  rigorous  measure 
of  liability  upon  him  than  if  he  were  a  private  person."  It  seems 
that  the  views  of  this  learned  author,  in  regard  to  the  liability  of 
sheriffs  having  the  charge  of  property,  coincide  with  those  of 
Justice  Stort.    See  Edwards  on  Bailments  59. 

When  a  sheriff  takes  goods  in  execution,  or  by  attachment,  or 
in  an  action  where  the  plaintiff  seeks  to  recover  possession  of  them, 
he  becomes  a  bailee  for  the  benefit  of  all  parties  interested — cer- 
tainly for  the  benefit  of  the  party  who  sets  him  in  motion ;  and 
c(  where  the  bailment  is  beneficial  to  both  parties,  as  in  case  of 
pledging  or  letting  to  hire,  the  bailee  must  answer  for  ordinary 
neglect:"  1  Cowen  Tr.,  2d  ed.,  56.  A  bailee  for  hire,  or  where 
the  bailment  is  beneficial  to  both  parties,  must  exercise  ordinary 
diligence  in  taking  care  of  the  property  he  has  in  trust ;  which  is 
the  care  that  every  person  of  common  prudence,  and  capable  of 
governing  a  family,  takes  of  his  own  concerns.  The  converse  of 
this  is  the  omission  of  that  care  which  such  a  person  takes  of  his 
own  concerns,  and  is  termed  ordinary  'neglect.  Edwards  on  Bail- 
ments 44. 

I  am  unable  to  see  why  a  sheriff  should  be  required  to  exercise 
any  greater  diligence  in  taking  care  of  property  in  his  custody, 
than  a  bailee  for  hire :  and  I  am  of  the  opinion  the  degree  of  dili- 
gence each  is  bound  to  exercise  is  the  same. 

If  I  am  right  in  this  conclusion,  the  charge  was  as  favorable  to 
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.the  plaintiff  as  it  Bhould  have  been.  The  charge  was,  that  it  wu 
the  duty  of  the  sheriff  to  take  such  steps  to  insure  the  safety  of 
the  coal,  as  a  careful,  prudent  man  of  good  sense  and  judgment, 
well  acquainted  with  the  condition  of  the  schooner,  and  her  location 
with  regard  to  exposure  to  storms,  and  having  the  power  of  the 
sheriff  in  the  matter,  might  reasonably  have  been  expected  to  take, 
had  the  coal  belonged  to  himself. 

The  subsequent  remarks  of  the  Judge,  that  if  a  prudent  man  in 
a  case  of  his  own  vessel,  would  not  have  removed  her  in  the  storm, 
the  sheriff  was  not  bound  to,  did  not  make  the  charge  exception- 
able. If  the  sheriff  did  as  the  Judge  charged  it  was  his  duty  to 
do,  he  certainly  exercised  ordinary  care  in  taking  care  of  the  coal : 
and  his  omission  to  remove  the  schooner,  if  a  prudent  man  would 
not  have  done  so  in  the  storm,  provided  she  had  been  his  own,  was 
not  ordinary  neglect.  The  jury  had  previously  been  instructed 
that  the  sheriff  was  bound  to  know  the  condition  of  the  schooner, 
whether  it  leaked,  whether  it  was  seaworthy  for  the  place  in  which 
it  lay,  how  deeply  laden,  everything  in  regard  to  it ;  and  that  he 
was  bound  to  put  on  board  of  the  schooner,  if  necessary,  such  men 
as  would  pump  her  out,  and  keep  her  in  a  condition  to  insure  the 
safety  of  the  coal.  This  is  all  a  careful,  prudent  man  could  have 
known,  or  would  have  done,  if  he  had  owned  the  schooner.  And 
as  I  understand  the  charge,  it  made  the  sheriff  responsible  for  the 
alleged  negligence  of  the  master  and  crew  of  the  schooner  after 
he  took  possession,  so  far  at  least  as  they  had  anything  to  do  with 
the  schooner  or  coal ;  and  in  this  view  of  the  charge,  the  refusal 
of  the  Judge  to  repeat  or  state  to  the  Jury  the  second  request  of 
the  plaintiff's  counsel,  was  not  error:  for  he  had  already  charged 
the  same  proposition  in  legal  effect. 

The  first  request  of  the  plaintiff's  counsel  to  charge  the  jury 
was  rightfully  refused,  because  it  was  a  proposition  that  the  sheriff 
was  bound  to  take  more  than  ordinary  care  of  the  coal,  and  that 
if  for  the  want  of  more  than  ordinary  care  the  same  was  lost,  be 
was  responsible. 

We  have  nothing  to  do  with  the  question  whether  the  verdict 
of  the  jury  was  against  evidence.  The  decision  of  the  Court  below 
that  it  was  not,  is  conclusive  upon  that  point. 
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These  views  lead  to  the  conclusion  that  the  judgment  of  the 
Superior  Court  should  be  affirmed. 

Da  VIES,  J.,  read  an  opinion  for  affirming  the  judgment. 

All  the  Judges  were  in  favor  of  affirming  the  judgment  of  the 
Superior  Court  with  costs. 

Decision  accordingly. 


LEQAL  MISCELLANY. 

The  authority  of  counsel  in  the  management,  and  more  especially 
in  the  settlement  of  a  cause,  has  been  the  subject  of  much  doubt 
in  England  since  the  famous  case  of  Swiften  vs.  SmnfeUj  4  L.  T. 
Rep.  N.  S:  194,  and  the  more  general  opinion  has  been,  that  such 
authority  does  not  extend  to  the  settlement  of  a  case  without  express 
authority  from  the  client.  The  case  of  Choun  vs.  Parrotty  however, 
recently  decided  by  the  Court  of  Common  Fleas,  (8  Law  T.  Rep« 
N.  S.  391),  has  decided  in  favor  of  the  Gounsel's  power  to  settle  an 
action,  provided  he  acts  reasonably,  skilfully,  and  bond  fide^  and 
unless  there  is  an  express  command  of  the  client  to  the  contrary. 
This  is  in  accordance  with  common  sense,  and  has  long  been  re- 
garded as  the  settled  law  in  the  United  States. 

.The  mistakes  of  foreigners  in  speaking  of  our  institutions,  are 
always  amusing,  though  not  often  as  harmless  as  that  of  Baron 
Bbamwbll,  very  recently  in  Waller  vs.  S.  E.  Railway  Co.j  8  L. 
T.  Rep.  N.  S.  328,  where  he  refers  to  the  late  venerable  Ch.  J.  of 
Massachusetts  as  Lord  Chief  Justice  Shaw.  Of  course  it  was  a 
slip  of  the  tongue  with  the  learned  Saron,  or  perhaps  the  reporter 
alone  is  responsible  for  it,  but  the  language  as  well  as  the  learning 
and  feeling  of  the  legal  profession  in  England  and  this  country  are 
BO  much  in  common,  that  we  almost  forget  that  the  former  are 
foreigners  to  us,  until  reminded  of  the  fact  by  some  little  incident 
like  the  above.   

In  the  last  number  of  the  London  Law  Magazine  and  Law  Re- 
view, we  have  an  article  on  the  case  of  the  Alabama,  in  which  the 
VoIm  XI — 44 
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whole  subject  is  treated  with  a  falness,  ability,  and  candor,  as  un- 
expected as  it  is  gratifying.  The  writer  pays  a  strong  tribute  to 
the  manner  in  which  Mr.  Adams  conducted  the  affair  on  his  part, 
the  invincible  grounds  upon  which  he  rested  his  case,  and  his  dig- 
nified and  manifest  good  faith  in  comparison  with  the  trickery  and 
the  uncandid  and  evasive  speeches  of  Earl  Russell  and  the  Solicitor- 
General.  The  latter,  in  particular,  receives  a  scorching  rebuke  for 
the  gross  and  unworthy  inconsistency  between  his  public  statements 
in  the  House  of  Commons,  and  the  published  correspondence  on 
the  subject  between  Minister  Adams  and  Earl  Russell.  Truly  with 
the  Solicitor-Oenerars  misstatements  in  the  Alabama  case,  and 
the  more  recent  case  of  Mr.  Roebuck  and  the  Emperor  Napoleon, 
it  would  seem  that  veracity  in  the  House  of  Commons  is  not  of  the 
highest  standard.  Our  readers  will  pardon  us  if  we  give  them  a 
very  apposite  quotation  from  a  speech  of  Mr.  Canning,  in  the  days 
when  British  statesmanship  was  honest  and  manly  at  least,  which 
is  used  with  great  effect  by  the  writer  of  the  article  on  which  we 
have  been  commenting.  Said  Mr.  Canning  (Speeches,  vol.  5,  p.  51, 
8  Hansard  N.  S.  1057),  "  I  do  not  now  pretend  to  argue  in  favor 
of  a  system  of  neutrality ;  but  it  being  declared  that  we  intend  to 
remain  neutral,  I  call  upon  the  House  to  abide  by  that  declaration, 
so  long  as  it  shall  remain  unaltered.  No  matter  what  ulterior 
course  we  may  be  inclined  to  adopt ;  no  matter  whether,  at  some 
ulterior  period,  the  honor  and  interests  of  this  country  may  force 
us  into  a  war ;  still  while  we  declare  ourselves  neutral,  let  us  avoid 
passing  the  strict  line  of  demarcation.  When  war  comes,  if  come 
it  must,  let  us  enter  into  it  with  all  the  spirit  and  energy  which 
become  us  as  a  great  and  independent  nation.  That  period,  how- 
ever, I  do  not  wish  to  anticipate,  much  less  desire  to  hasten.  If 
a  war  must  Come,  let  it  come  in  the  shape  of  sn  \  .action  to  be  de- 
manded for  injuries,  of  rights  to  be  asserted,  of  interests  to  be 
protected,  of  treaties  to  be  fulfilled.  But  in  God's  name  let  it  not 
come  in  the  paltry,  pettifogging  way  of  fitting  out  ships  in  our 
harbors  to  cruise  for  gain. 

«At  all  events  let  the  country  disdain  to  be  sneaked  into  a  war. 
Let  us  abide  strictly  by  our  neutrality  as  long  as  we  mean  to  ad- 
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here  to  it,  and  by  so  doing  we  shall,  in  the  event  of  any  necessity 
of  abandoning  that  system,  be  the  better  able  to  enter  with  effect 
upon  any  other  course  which  the  policy  of  this  country  may  require." 


Few  subjects  hare  within  the  past  year  or  two  so  much  occupied 
the  best  minds  of  the  legal  profession  in  England,  as  the  discipline 
of  the  Bar.  The  law-magazines  haye  discussed  it  in  various  lights, 
and  recently  we  have  had  an  elaborate  address  upon  it  by  Mr.  6. 
Shaw  Lefevre  before  a  meeting  of  the  Society  for  Promoting  the 
Amendment  of  the  Law,  to  which  we  are  much  indebted  for  the 
facts  mentioned  in  the  remarks  we  are  about  to  make. 

The  confidence  of  the  English  people  and  of  the  Bar  itself,  in 
its  honorable  character  and  reputation,  the  growth  of  centuries  of 
faithful  and  arduous  labor  of  its  members,  received  a  heavy  blow 
when  it  became  known  that  Mr.  Edwin  James,  one  of  its  leaders, 
a  Queen's  Counsel  and  a  member  of  Parliament,  had  been  dis- 
barred and  compelled  to  retire  from  the  practice  of  his  profession, 
and  ultimately  to  leave  the  country.  But  the  shock  was  still 
greater  when,  after  a  brief  interval,  Mr.  James's  case  was  followed 
by  the  trial  of  Mr.  Digby  Seymour,  likewise  a  Queen's  Counsel, 
by  his  Inn,  and  the  various  actions  that  arose  out  of  it,  so  full  of 
unseemly  scandal,  not  only  to  Mr.  Seymour  but  to  the  Society  of 
the  Middle  Temple.  Still  more  recently  we  have  had  the  time- 
honored  etiquette  of  the  profession  violated  by  a  suit,  by  another 
barrister  of  distinguished  abilities  and  position,  against  his  client 
for  compensation  for  professional  services:  Kennedy  vs.  Brmn 
and  Wife^  11  Am.  Law  Register  357. 

As  the  case  of  Mr.  Seymour  is  less  known  on  this  side  of  the 
Atlantic  than  the  others,  a  few  words  about  it  may  not  be  unin- 
teresting. 

The  only  mode  of  admission  to  the  Bar  in  England  has  been 
for  centuries  a  call  by  one  of  the  four  Inns  of  Court.  These 
ancient  and  exclusive  associations,  whose  aggregate  income  was 
stated  in  1854  at  57,957  pounds  sterling,  have  almost  from  time 
immemorial  claimed  and  exercised  the  privilege  not  only  of  saying 
in  the  first  place  who  shall  be  admitted  to  the  practice  of  the  law 
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before  the  superior  Courts  of  the  kingdom,  but  also  of  continuing 
a  supervision  over  the  professional  conduct  of  their  members  after 
admission,  and  the  authority,  through  their  governing  councils, 
called  Benchers,  to  censure,  suspend,  and  even  to  entirely  disbar 
such  of  their  members  as  they  judge  to  have  disqualified  themselves 
by  their  character  or  conduct,  for  the  practice  of  an  honorable 
profession.  From  the  decision  of  the  Benchers  upon  the  question 
of  admission  to  the  Inn  as  a  student  there  is  no  redress,  and  upon 
&  call  to  the  Bar  and  subsequently  a  censure  or  disbarment,  none 
but  an  appeal  to  the  judges  who  by  right  of  ancient  custom,  or,  as 
is  claimed  by  some  writers,  by  virtue  of  their  inherent  powers  as 
Courts  of  Justice,  claim  and  exert  the  right  of  revision  over  the 
judgments  of  the  Benchers,  upon  an  appeal  by  the  student  or 
barrister  who  thinks  himself  aggrieved. 

During  the  last  winter  the  Benchers  of  the  Middle  Temple 
entered  into  an  examination  of  charges  against  the  integrity  of 
their  fellow-member,  Mr.  Digby  Seymour,  which  lasted  for  a  con- 
siderable time,  and  was  followed  by  a  severe  vote  of  censure  upon 
his  professional  conduct,  which  was  published,  or,  as  the  phrase  is, 
« screened"  in  the  Hall  of  the  Society.  There  were  some  cir- 
cumstances attending  the  trial  that  were  not  unfairly  open  to  just 
animadversion.  In  the  first  place  the  charges  related  to  events 
alleged  to  have  taken  place  six  or  seven  years  before  the  trial, 
and  which  were  known  to  many  members  of  his  circuit  for  the 
whole  of  that  time,  and  yet  no  notice  was  taken  of  them,  until 
shortly  after  the  elevation  of  Mr.  Seymour  to  the  dignity  of 
Queen's  Counsel.  Again,  the  trial  was  had  in  an  exceedingly 
informal  manner,  and  it  was  made  an  objection  by  Mr.  Seymour 
that  in  the  fifteen  meetings  which  the  trial  occupied,  the  number 
of  Benchers  present  varied  from  seven  to  eighteen,  and  that  only 
two  attended  them  all.  It  was  very  apparent,  moreover,  that  the 
powers  of  the  Court  of  Benchers  were  entirely  inadequate  to  the 
necessities  of  such  cases*  They  possessed  no  authority  to  compel 
tho  attendance  of  witnesses,  or  to  have  compulsory  answer  under 
oath  to  their  questions. 

For  these^  as  well  as  for  other  reasons,  this  case  produced  great 
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excitement  in  the  legal  profession,  and  much  discussion  upon  the 
exact  nature  and  extent  of  the  authority  exercised  by  the  Inns 
of  Court,  though  the  truth  of  the  charges  against  Mr.  Seymour 
are  not  formally  denied,  and  there  seems  to  be  no  dissatisfaction 
or  cause  for  it,  in  the  profession,  'i^ith  the  verdict  of  the  Benchers. 

But  it  was  merely  another  spur  to  the  conviction  that  had  been 
for  a  long  time  forcing  itself  upon  the  minds  of  those  who  have 
had  the  best  interests  of  the  profession  at  heart,  that  the  present 
organization  of  the  Bar  of  England  is  not  effectual  in  supporting 
the  honor  and  dignity  of  the  profession,  and  that  the  discipline  of 
the  Inns  of  Court  and  their  mode  of  enforcing  it,  does  not  provide 
sufficient  guarantees  to  the  public  or  the  Bar  itself. 

From  this  same  conviction  has  arisen  the  movement  so  resolutely 
made  during  the  last  few  years,  for  the  establishment  of  more 
secure  means  of  preventing  the  admission  to  the  Bar  of  any  but 
properly  qualified  persons.  The  Inns  of  Court  require  only  that 
the  student  should  have  been  admitted  to  his  Inn  for  three  years, 
during  which  he  must  have  been  present  at  a  certain  number  of 
dinners  in  each  term,  and  have  attended  a  certain  number  of  lec- 
tures, and  even  the  latter  may  be  dispensed  with  if  he  prefer  to 
stand  an  examination  before  his  call.  With  this  exception  there 
is  no  qualification  in  legal  or  even  scholarly  attainments,  required 
for  admission  to  the  Bar. 

The  advocates  of  reform,  however,  have  proposed  two  restric- 
tions upon  this  looseness  of  discipline — the  demand  of  a  university 
education  as  preliminary  to  admission  to  the  Inn  as  a  student,  or 
the  passage  of  a  public  examination  before  a  call  to  the  Bar. 
The  advocates  of  these  two  reforms  have  as  usual  fallen  into 
almost  greater  hostility  to  each  other  than  to  the  present  system, 
and  perhaps  with  much  greater  reason.  For  precisely  at  this 
point  do  two  great  contending  forces  meet,  the  aristocratic  con- 
servatism of  the  ancient  bar,  and  the  free,  democratic  tendencies 
of  the  present  commercial  age ;  and  upon  the  adoption  of  one  or 
other  of  these  qualifications  will  depend  very  greatly  the  character 
of  the  English  Bar  for  the  future. 

To  the  Bar  of  America  this  cannot  be  an  uninteresting  question 
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The  profession  of  the  law  in  this  country,  though  from  its  inherent 
arduous  character,  and  perhaps  even  jet  somewhat  from  its  tradi- 
tional conservatism,  more  difficult  of  access  than  business  of  other 
kinds,  is  nevertheless  practically  free  and  open  to  all  comers.  So 
far  there  is  perhaps  no  reason  to  complain  of  the  results  of  the 
experiment,  for  the  tone  of  the  American  Bar  is  still  as  high  and 
as  honorable  as  that  of  the  English,  and  whether  that  were  so  or 
not,  it  would  be  neither  possible  nor  desirable  to  give  it  those 
exclusive  features  which  have  always  been  its  distinctive  character 
in  England.  Moreover,  the  examination  which  is  most  strenuously 
advocated  there,  has  in  more  or  less  public  manner,  and  with 
greater  or  less  stringency,  long  obtained  in  all  the  States  of  the 
Union ;  and  it  is  perhaps  to  this,  as  much  as  to  anything  else,  that 
we  owe  the  learning  and  character  of  our  Bar. 

But  it  is  matter  of  grave  thought  whether  a  more  definite  or- 
ganization of  the  Bar,  both  State  and  National,  could  not  be  devised, 
which,  without  interfering  with  individual  liberty  of  action,  might 
yet  be  of  service  in  increasing  and  perpetuating  its  reputation  and 
character  as  an  honorable  profession.  In  this  view  the  experience 
of  our  brethren  in  England  is  worthy  of  careful  observation  and 
discussion.  J.  T.  M. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OP  MICHIGAN.* 

Rdeast  of  Mortgaged  Premises  hy  Holder  of  first  Jncumhrance — Notke 
of  subsequent  Incumbrance. — Where  a  mortgagee,  with  knowledge  of  • 
subsequent  mortgage  on  a  part  of  the  premises  mortgaged  to  him,  releases 
a  part  or  the  whole  of  the  premises  not  covered  by  the  subsequent  mort- 
gage, and  the  remaining  property  is  not  sufficient  to  pay  both,  equity  will 
postpone  the  payment  of  the  first  mortgage  out  of  the  proceeds  of  a  sale 
of  the  remaining  property  to  the  extent  of  the  injury  done  the  subsequent 
mortgagee  by  the  release  :  James  vs.  Brown, 

But  the  rule  of  notice  in  such  case  is  different  from  the  rule  equitj 


^  From  Hon.  T.  M.  Cooley,  Reporter,  to  appear  in  11  Michigan  Reports. 
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acts  on  to  protect  bond  fide  purcliaflers.  Where  one  purchases  property 
which  was  subject  to  an  equity  in  the  seller's  hands,  it  b  enough  that  he 
have  knowledge  of  such  facts  and  circumstances  indicating  the  equity  as 
would  have  led  a  prudent  man  to  inquire  in  regard  to  it,  and  that  he 
omitted  to  do  so;  while  in  the  case  of  mortgageSi  the  existence  of  the 
second  mortgage  should  be  clearly  brought  home  to  the  knowledge  of  the 
first  mortgagee,  in  such  a  way  that  any  act  injuriously  affecting  the  inte- 
rests of  the  subsequent  mortgagee  will  show  an  intentional  disregard  of 
the  interests  of  such  subsequent  mortgagee :  Id. 

Assignment  for  benefit  of  Creditors. — A  clause  in  a  general  assignment 
for  the  benefit  of  creditors,  empowering  the  assignee  to  sell  the  assigned 
property  on  credit,  renders  it  void  :  Sutton  vs.  Cleveland. 

Constitutional  Law — "  Dm  Process  of  Law^ — The  provision  in  the 
Constitution  that  No  person  shall  be  deprived  of  life,  liberty,  or  pro- 
perty without  due  process  of  law,*'  as  applied  to  proceedings  of  a  judicial 
character,  was  intended  to  secure  to  the  citizen  the  right  to  a  trial,  accord- 
ing to  the  forms  of  law,  of  the  questions  of  his  liability  and  responsibility 
befi>re  his  person  or  his  property  shall  be  condemned :  Parsons  vs.  Rusaeli. 

The  trial  must  be  by  an  impartial  tribunal,  and  judgment  must  precede 
the  deprivation  of  property :  Id. 

Under  the  Boat  and  Vessel  Law  of  this  State,  a  vessel  may  be  seized 
and  sold  upon  the  mere  assertion  of  a  debt  or  demand,  without  any  proof 
to  substantiate  the  claim  being  made  before  a  judicial  tribunal,  and  with- 
out any  judgment  or  decree  of  any  such  tribunal  allowing  the  sale.  It 
is  therefore  in  conflict  with  the  constitutional  provision  above  quoted^  and 
void:  Id, 

Statute  of  Frauds — Promise  to  answer  for  the  Debt,  <fec.,  of  another. 
— A  written  undertaking  to  answer  for  the  debt  or  default  of  another 
must  show  the  terms  of  the  contract  without  a  resort  to  parol  evidence, 
or  it  is  invalid :  Ball  vs.  Soule. 

A  parol  promise  to  pay  the  debt  of  another,  being  void,  cannot  constitute 
a  legal  consideration  for  a  subsequent  promise  in  writing :  Id. 

False  Assertion  of  Value  may  be  the  Subject  of  a  Suit — Bill  of  Sale 
does  not  exclude  Parol  Evidence. — A  mere  assertion  of  value  made  by  the 
seller,  when  no  warranty  is  intended,  is  no  ground  of  relief  to  a  purchaser, 
because  the  assertion  is  a  matter  of  opinion  which  docs  not  imply  know- 
ledge, and  in  which  men  differ.    Every  person  reposes  at  his  peril  in  the 
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opinions  of  others,  when  he  has  equal  opportunity  to  form  and  exercise 
his  own  judgment:  Picard  vs.  McCormick. 

But  it  cannot  he  laid  down  as  a  rule  of  law  that  yalue  is  never  a  mate- 
rial fact :  Id, 

And  when  the  purchaser  expressly  relies  upon  the  knowledge  of  the 
seller  as  to  quality  or  value,  the  seller  is  hound  to  act  honorably  and  deal 
fairly  with  the  purchaser.  When  confidence  is  reposed  in  him  he  is 
bound  not  to  abuse  it,  and  the  rule  of  caveat  emptor  does  not  apply :  Id, 

A  jeweller,  knowing  the  purchaser's  ignorance,  deliberately  and  de- 
signedly availed  himself  of  it  to  defraud  him  by  false  statements  of  the 
value  of  articles  in  his  trade  which  none  but  an  expert  could  reasonably 
be  expected  to  understand.  Held^  that  an  action  would  lie  for  the  ^ud: 
Id. 

Yalue  may  be  the  subject  of  a  warranty  in  a  contract  of  sale :  Id. 

A  simple  bill  of  sale  does  not  embody  the  preliminaries  nor  Uie  essen- 
tial terms  of  a  contract  in  such  a  way  as  to  exclude  parol  evidence.  It  is 
designed  merely  to  show  the  transfer  of  title :  Id. 

And  when  a  contract  of  sale  is  in  writing,  if  the  seller  has  been  dis- 
honest in  the  transaction,  the  purchaser  may  disregard  the  writing,  and 
sue  directly  for  the  fraud  :  Id, 

Right  of  a  Married  Woman  to  engage  generaUi/  in  Businei$. — D.,  a 
married  woman,  being  the  owner  of  a  grist-mill,  her  husband,  as  her 
agent,  entered  into  the  business  of  buying,  flouring,  and  selling  wheat  on 
a  large  scale,  which  was  carried  on  mostly  on  the  credit  of  the  business, 
and  with  money  derived  therefrom.  The  husband  being  indebted,  one 
of  his  creditors  levied  upon  some  of  the  personal  property  in  the  business 
as  his.  The  wife  having  brought  suit  against  the  oflBcer  for  this  property, 
it  waa  held^  that  the  Statute  of  1855,  empowering  a  married  woman  to 
contract,  sell,  and  dispose  of  her  property  the  same  as  if  she  were  unmar- 
ried, did  not  empower  her  to  engage  generally  in  a  business  of  this  cha- 
racter, so  as  to  make  the  proceeds  her  own  :  Glover  vs.  Afcott. 

License  Fee  not  a  Tax. — An  ordinance  of  the  city  of  Detroit  pro- 
hibited the  sale  of  meats  at  other  places  than  the  public  market  withoat 
first  obtaining  a  license,  for  which  a  fee  of  five  dollars  was  charged.  This 
ordinance  was  attacked  as  void,  because  imposing  a  tax  not  apportioned 
as  provided  by  the  Constitution.  Ileldy  that  the  license  fee  was  not  a 
tax,  but  a  reasonable  compensation  demanded  by  the  city  from  those  not 
selling  in  the  public  markets,  for  the  additional  labor  of  its  officers,  and 
expense  thereby  imposed :  Ash  vs.  People. 
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Seduction  of  a  Woman  who  had  been  seduced  before, — An  act  of  illicit 
mtercouTse  to  which  the  womaD  submits  solely  in  consequence  of  a  pro- 
mise of  marriage  then  made,  constitutes  the  statutory  crime  of  seduction, 
notwithstanding  the  woman  had  been  before  seduced  on  a  similar  promise : 
People  vs.  MilUpaugh. 

Stare  decisis— Notice  he/ore  Suit  to  one  who  continues  a  Nuisance. — 
The  Court  is  not  bound  to  follow  as  precedents  adjudications  outside  the 
State — except  the  adjudications  of  the  Federal  Courts  on  questions  aris- 
ing under  the  Constitution  and  laws  of  the  Federal  Govern  men  t — any 
further  than  appear  to  the  Court  to  be  warranted  by  the  fundamental 
principles  of  the  common  law :  Caldwell  vs.  Gale. 

The  question  discussed,  whether,  where  one  erects  a  dam  on  his  own 
land  which  causes  the  land  of  another  to  be  flowed,  and  then  conveys  the 
land  on  which  the  dam  is  situated,  a  suit  can  be  brought  against  his 
grantee  for  the  nuisance  before  he  has  been  served  with  notice  of  it  and 
requested  to  remove  it :  Id. 

If  such  notice  be  necessary,  and  has  once  been  given  by  the  owner  of 
the  land  flowed,  it  will  enure  for  the  benefit  of  his  grantee,  or  of  any  one 
claiming  title  under  or  through  the  person  giving  the  notice :  Id, 

Heading  Books  of  Reports  to  a  Jury. — On  a  question  whether  a  draft 
was  presented  for  payment  within  a  reasonable  time,  counsel  was  allowed 
to  read  to  the  jury,  and  comment  upon,  books  of  reports.  Held  to  be 
erroneous :  Phoenix  Ins.  Co.  vs.  AUen. 

SUPREME  COURT  OP  MASSACHUSETTS.^ 

Administrator — Relation  to  Heirs  at  Law. — The  administrator  of  an 
estate,  the  personal  property  of  which  is  more  than  sufficient  for  the  pay- 
ment of  debts,  stands  in  no  fiduciary  relation  to  the  heirs  at  law;  and 
they  cannot  maintain  a  bill  in  equity  to  compel  him  to  give  to  them  the 
benefit  of  a  purchase  of  real  estate  by  him  from  one  who  had  orally  agreed 
to  sell  the  same  to  the  intestate  :  Gay  and  Others  vs.  Gay  and  Another. 

Estate  of  Husband — Claim  of  Widow — Ante-nuptial  Agreement. — It 
is  no  answer  to  the  claim  of  a  widow  to  a  distributive  share  in  the  personal 
estate  lefl  by  her  husband,  to  show  that  she  made  an  ante-nuptial  agree- 
ment with  him,  by  which  she  covenanted  to  accept  certain  provisions 
therein  undertaken  to  be  made  for  her  by  him,  in  the  place  of  and  as  a 


1  From  Charles  Allen,  Esq.,  Beporter,  to  appear  in  Vol.  6  of  his  Reports. 
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substitute  for  dower  in  bis  estate,  and  as  a  bar  and  estoppel  to  any  and 
every  otber  claim  by  ber  upon  bis  estate :  SuUings  ts.  Richnwad  and 
Anotlier. 

Trust  Estate — Continuance  of  Business  ly  Trustees — All  the  Profiu  of 
Business  not  Income —  Construction  of  Intention, — If,  under  a  bequest  of 
the  residue  of  tbe  testator's  property  to  trustees,  with  a  general  direction 
to  keep  the  same  safely  invested,  and  distribute  the  income  to  certain  per- 
sons for  life,  with  remainder  over,  an  investment  made  by  tbe  testator  in 
a  limited  partnership  has  been  allowed  by  the  trustees  to  continae,  the 
profits  arising  therefrom  after  bis  death  are  not  to  be  treated  exclusively 
as  income ;  but  so  much  thereof  is  to  be  treated  and  invested  as  princi- 
pal, as,  if  received  and  invested  at  the  testator's  death,  would  amount, 
with  interest  and  making  annual  resta,  to  the  profits  actually  received  at 
the  time  they  were  received,  and  the  residue  is  to  be  distributed  as  in- 
come :  Kinmonth  vs.  Brigham  and  Another. 

An  intention  on  th€  part  of  a  testator  that  an  investment  made  by  him 
in  a  limited  partnership  should  be  continued  after  his  death,  and  the 
share  of  tbe  profits  belonging  to  his  estate  should  be  distributed  as  in- 
come, under  a  general  direction  that  his  property  should  be  kept  safely 
invested,  and  the  income  thereof  distributed  to  certain  persons  for  life, 
with  remainder  over,  will  not  be  inferred  from  a  clause  in  his  will  direct- 
ing his  executors  not  to  avail  themselves,  unless  they  should  see  fit,  of  a 
provision  in  the  partnership  articles,  authorizing  him  or  his  representatives 
to  assume  the  management  of  the  business,  in  case  of  the  death  of  either 
of  the  general  partners :  Id, 

Partners — Guarantee  of  Private  Debt. — The  guarantee  by  a  firm  of  a 
private  debt  of  one  of  the  partners,  if  made  in  contemplation  of  insol- 
vency, is  not  a  debt  which  can  be  proved  against  the  joint  estate,  by  a 
creditor  who  knew  that  the  firm  was  insolvent :  Phillips  vs.  Ames  and 
Another, 

Note —  Whether  of  Company  or  of  Officer  signing  it. — A  note  in  this 
form,—*'  *631.46.  Boston,  Nov.  12,  1860.  Six  months  after  date,  we 
promise  to  pay  to  the  order  of  A.  B.  six  hundred  and  thirty-one  doUarB, 
value  received.  Mass.  Steam  Heating  Co.  L.  L.  F.,  Treasurer," — is  the 
note  of  the  company,  and  does  not  bind  L.  L.  F.  personally:  Draper 
and  Another  vs.  Mass.  Steam  Heating  Co.  and  Another. 

Draft — Husband  and  Wife — Personal  Liability. — An  indorsement  of 
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a  draft  by  a  husband  to  his  wife,  and  her  snbsequent  indorsement  of  it, 
with  his  assent,  to  a  third  person,  are  sufficient  to  vest  in  the  latter  a  yalid 
title :  Slawson  ys.  Loring, 

A  draft  in  this  form,— Office  of  the  P.  L.  Manuf.  Co.,  Hancock, 
Mich.,  Jane  5th,  1861.  E.  T.  L.,  agent.  At  four  months'  sight,  pay, 
ka.j  and  charge  the  same  to  account  of  this  company,"  signed  I.  B.  J., 
agent,"  and  accepted  by  "  E.  T.  L.,  agent," — binds  the  acceptor  personally  : 
/(/.. 

»  Note  payable  by  Imtalments — Urace — Mortgage — When  Condition 
broken, — The  maker  of  a  note  which  is  payable  by  instalments,  at  future 
times  certain,  with  interest,  is  entitled  to  grace  both  on  the  principal  and 
interest ;  and  the  condition  of  a  mortgage  given  to  secure  the  payment 
of  the  same  sums  and  interest  at  the  same  times,  is  not  broken  until  the 
expiration  of  the  grace  which  is  allowed  upon  the  note :  Coffin  vs.  Lo- 
ring. 

Trespass — Erection  of  Bay- Window — Highway. — An  owner  of  land 
may  maintain  an  action  for  the  erection  of  a  bay-window  which  extends 
over  his  line,  by  the  adjoining  owner,  although  that  portion  of  his  land 
which  is  covered  by  the  bay-window  has  been  laid  out  and  is  used  as  a 
highway ;  and  evidence  of  a  custom  so  to  erect  bay-windows  is  inadmissi** 
ble :  Codman  and  Others  vs.  Evans, 

Equity  Jurisdiction — General  Statutes,  c.  145,  §  16 — Discretion  in 
Locatiofi  of  Road —  What  may  he  included  in  Authority  to  Construct  a 
Road. — ^The  remedy  under  Gen.  Sts.,  c.  145,  §  16,  by  an  application  for 
leave  to  file  an  information  in  the  nature  of  a  guo  warranto  to  redress  an 
injury  to  private  rights  or  interests  by  the  exercise  by  a  private  corpora- 
tion of  a  franchise  or  privilege  not  conferred  by  law,  does  not  deprive  this 
Court  of  its  jurisdiction  in  equity  in  case  of  a  private  nuisance :  Fall 
River  Iron  Works  Co,  vs.  Old  Colony  and  Fall  River  Railroad, 

Under  a  charter  which  fixes  one  terminus  of  a  railroad  at  or  near  a 
certain  point,  a  large  discretion  is  conferred  upon  the  railroad  company  in 
locating  their  road,  the  exercise  of  which  will  not  be  revised  by  this  Court 
unless  they  have  clearly  exceeded  its  just  limits  or  acted  in  bad  faith ; 
and  where  a  charter  authorized  a  railroad  company  to  extend,  locate,  con- 
struct, and  maintain  a  railroad  from  a  point  at  or  near  the  present  ter- 
minus of  its  track  in  Fall  River,  in  a  southerly  direction,  to  the  line  of 
the  State  of  Rhode  Island,"  a  location  starting  at  a  point  2475  feet,  by 
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the  line  of  the  railroad,  northerly  from  the  termination  of  die  old  track, 
is  authorized :  Id, 

An  unrestricted  grant  of  authority  to  construct  a  railroad  irom  one 
designated  point  to  another  carries  with  it  the  authority  to  cross  a  oavi- 
gable  stream,  if  the  railroad  cannot  reasonably  be  constructed  without 
doing  so :  Id, 

Corporation — Stockholder — Equity — Statute  of  1861,  c.  156. — A 
stockholder  in  a  corporation,  the  charter  of  which,  by  Stat.  1831,  c.  81, 
is  subject  to  alteration,  amendment,  or  repeal,  at  the  pleasure  of  the 
Jjegislature,  cannot  maintain  a  bill  in  equity  to  restrain  the  oorporataon 
from  engaging  in  a  new  enterprise,  in  addition  to  that  contemplated  by  the 
charter,  but  of  the  same  kind,  if  it  is  sanctioned  by  an  express  legisktiTe 
gi^nt,  and  by  a  Tote  of  the  majority  of  the  stockholders :  Durfte  ys.  (M 
Colontf  and  Fall  River  Railroad  Co, 

A  lease  by  the  Newport  and  Fall  River  Railroad  Company,  a  corpon- 
tion  established  under  the  laws  of  Rhode  Island,  to  the  Old  Colony  and 
Fall  River  Railroad  Company,  a  corporation  established  under  the  laws 
of  this  Commonwealth,  of  the  unfinished  railroad  of  the  former  corpo- 
ration, situated  in  Rhode  Island,  for  a  term  of  years,  at  an  annual  rent, 
after  the  same  shall  have  been  completed,  with  a  stipulation  for  the  paj- 
ment  in  advance  of  the  rent  for  the  whole  term,  to  be  used  for  the  pur- 
pose of  building  the  road  and  putting  it  in  order  for  use,  is  not  a  viola- 
tion of  Stat.  1861 9  c.  156,  which  authorizes  the  latter  corporation  to 
extend  their  railroad  to  the  line  of  Rhode  Idand,  to  connect  with  a  rail- 
road to  be  constructed  from  Newport,  Rhode  Island,  to  the  line  of  Massa- 
chusetts, and  provides  that  no  part  of  their  present  reserved  ftmds  shall 
be  appropriated  to  build  any  portion  of  the  road  in  Rhode  Island :  Id. 

SUPREME  COURT  OF  NEW  YORK.* 

Lease  and  Suh4ease — Right  to  Re-^enter, — ^An  under  lease,  by  the  lessee 
of  premises,  fbr  the  whole  unexpired  term,  reserving  the  right  to  re-enter, 
is  a  sub-lease,  and  not  an  assignment;  and  the  party  giving  the  sub-lease 
can  re-enter  for  a  breach  of  the  condition,  although  there  is  no  reversioii 
remaining  in  him :  People  ex  rel,  Ehton  vs.  Robertton, 

A  lease  was  for  the  term  of  ten  years,  to  commence  on  the  1st  day  of 
May,  1852,  and  to  end  on  the  \st  day  of  May ^  1862.  W.,  the  assignee 
of  the  lessee,  underlet  the  premises  to  E.,  from  the  1st  day  of  May,  1856, 


1  From  Hon.  0.  L.  Barbour,  to  be  reported  in  Vol.  89  of  his  Reports. 
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to  the  Ist  day  of  May,  1862.  W.  then  aflBifroed  the  original  to  R.  Bdd, 
that  the  original  lease  was  to  be  constiued  as  expiring  at  12  o'clock  M. 
of  the  lat  of  May,  1862,  and  the  sub-lease  as  expiring  at  12  o'clock  at 
night  of  the  30th  of  April,  1862.  And  that  oonsequently  there  was  a 
period  of  time  between  the  end  of  the  30th  of  April  and  12  m.  of  the  1st 
of  May,  during  which  R.  had  the  right  of  re-entry  and  of  possession  of 
the  premises :  Id. 

Jurisdiction  —  CosH  on  Dumissal — Injunction-  Undertaking, — The 
want  of  jurisdiction  in  the  Court  over  the  subject-matter  of  the  action 
will  not  prevent  the  defendant  from  recovering  costs,  on  the  dismissal  of 
the  complaint;  nor  will  it  deprive  the  defendant  of  the  right  to  damages 
upon  the  injunction-undertaking,  when  the  injunction  is  dissolved :  The 
Cumberland  Coal  and  Iron  Co.  vs.  The  Hoffman  Steam  Coal  Co, 

The  undertaking  given  on  the  issuing  of  an  injunction  is  for  the  bene- 
fit of  all  the  defendants  that  are  enjoined,  whether  served  or  not.  Hence, 
if  a  party,  without  any  service  of  the  summons  or  injunction  upon  him, 
obeys  the  injunction,  he  may,  without  any  appearance,  have  a  reference 
to  ascertain  the  amount  of  damages  sustained  by  him,  by  reason  of  Ihe 
injunction:  Id, 

Guardians — Their  Commissions, — It  is  not  an  inflexible  rule  that  the 
commissions  of  a  guardian  cover  everything  which  can  be  allowed  to  him 
for  his  services  respecting  the  estate  of  his  ward :  Morgan  vs.  Morgan. 

The  rule  is  not  so  narrow  and  restricted  that  it  denies  all  compensation 
to  a  guardian  for  services  of  a  personal  or  professional  nature,  rendered 
by  him  for  the  benefit  of  the  ward,  and  in  doing  which  he  has  bestowed 
personal  labor  and  incurred  actual  expenses,  and  which  have  been  useful 
and  serviceable  to  the  estate :  Id. 

Promissory  Notes, — ^Where,  after  two  persons  had  signed  a  promissory 
note,  not  negotiable,  a  third  person  wrote  his  name  across  the  back,  and 
it  was  thereupon  transferred  to  the  payee,  who  paid  value  for  it :  Held^ 
that  the  person  so  writing  his  name  upon  the  back  of  the  note  was  not 
an  indorser,  nor  a  guarantor,  but  was  a  joint  promissor  with  the  other 
signers ;  the  precise  locality  of  his  signature  upon  the  note  being  imma- 
terial :  Richards  vs.  Warring. 

Landlord  and  Tenant — Evictum — Apportionmeni  of  Rent — Reamjh 
meni, — Where  a  lessee  has  been  evicted  from  a  portion  of  the  privileges 
granted  by  the  lease,  by  a  paiamouat  title  in  a  stranger,  he  is  diseharged 
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from  the  rent  pro  tantOy  and  is  entitled  to  an  apportionment,  by  which  rent 
shall  be  paid  only  in  respect  to  the  residue :  Carter  vs.  £urr. 

But  in  an  action  for  rent,  the  lessee  is  not  entitled  to  recoup  the  Talne 
of  the  lease  over  and  above  the  rent,  nor  for  rents  he  might  have  received, 
or  for  special  damages  incurred  by  reason  of  being  evicted  from  a  portion 
of  the  privileges  granted :  Id. 

A  lease  in  fee  or  in  perpetuity  is  a  "  conveyance  of  real  estate/'  within 
the  provisions  of  the  statute  forbidding  the  implication  of  covenants: 
and  if  it  contains  no  covenants  of  seisin,  warranty,  or  quiet  enjoyment, 
none  can  be  implied  :  Id. 

Sheriff- — Liability  for  neglecting  to  return  an  Execution — Measure  of 
Damages. — Where  a  sheriff  neglects  to  collect  and  return  an  execntion 
within  the  time  prescribed  by  law,  he  is  liable  to  the  plaintiff  for  the 
damages  sustained  by  his  neglect ;  unless  he  can  show  that  the  defendant 
in  the  execntion  had  no  property  out  of  which  he  could  have  collected 
the  debt :  Bowman  vs.  Cornell,  Sheriff,  dhc. 

The  action  against  the  sheriff,  in  such  a  case,  is  founded  upon  his  neg- 
lect to  return  the  execution,  and  the  amount  of  the  execution  is  the  mea- 
sure of  damages :  Id, 

When  a  right  of  action  has  accrued  against  a  sheriff,  for  neglecting  to 
return  an  execution,  such  right  cannot  be  divested  by  an  appeal  being 
taken  from  the  judgment  by  the  defendant  therein,  even  though  the 
appeal  be  brought  prior  to  the  commencement  of  the  action  :  Id. 

Recognisance  in  a  Criminal  Ca^e. — A  recognisance,  taken  in  a  crimi- 
nal case,  conditioned  that  the  prisoner  shall  appear  at  the  next  Court  of 
Oyer  and  Terminer,  to  answer  to  an  indictment;  that  he  shall  *^DOt 
depart  without  leave  of  the  Court and  that  he  shall  abide  its  order 
and  decision  by  its  terms  requires  his  appearance  on  the  first  day  of 
term,  and  de  die  in  diem  during  its  continuance,  unless  discharged  by 
the  Court:  The  People  vs.  McCoy. 

If  the  prisoner  appears  in  Court,  answers  when  called,  and,  without 
having  been  surrendered  by  his  bail  or  ordered  into  the  custody  of  the 
sheriff,  enters  upon  his  trial,  but  before  the  same  is  finished  he  departs 
from  the  Court  without  leave,  and  does  not  return  again  to  abide  the  order 
and  decision  of  the  Court,  his  recognisance  is  forfeited :  Id. 

A  recognisance  returnable  "  at  the  next  Court  of  Oyer  and  Terminer," 
is  not  void  for  uncertainty.  The  next  Court  of  Oyer  and  Terminer  in 
the  county  where  the  indictment  was  found  and  is  triable,  and  in  which 
the  recognisance  was  taken,  will  be  deemed  the  one  intended :  Id. 
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HcPOBTs  OF  Cases  determined  in  the  Supreme  Court  of  the  State  of  Illinois, 
at  April  Term,  1862.  By  E.  Peck,  Counsellor  at  Law.  Volume  XXVIII. 
Chicago :  E.  B.  Myers.  1868. 

We  have  had  occasion  to  state  the  merits  of  these  reports  so  frequently, 
of  late,  that  it  will  not  be  necessary  to  repeat  what  we  have  before  said. 
This  volume  has  a  less  number  of  pages  than  most  of  the  preceding 
volumes  of  Mr.  Peck,  but  it  contains,  if  we  have  not  been  misled  by  our 
hasty  examination,  an  unusual  proportion  of  important  questions,  most 
of  which  are  decided,  as  we  should  judge,  in  conformity  with  established 
precedents.    To  this,  however,  there  are  some  few  marked  exceptions. 

In  the  case  of  Harris  vs.  Mills,  p.  44,  it  is  decided  that  where  a 
promissory  note  is  secured  by  mortgage,  and  has  become  barred  by  the 
Statute  of  Limitations,  that  no  foreclosure  of  the  equity  of  redemption  will 
be  allowed  in  a  court  of  equity,  unless  the  mortgage  contains  a  covenant 
for  the  repayment  of  the  money.  This  is  at  variance  with  several 
decisions  of  the  highest  respectability  in  different  states,  and  is  not,  so 
far  as  we  now  recollect,  supported  by  any  authority,  except  the  dictum 
of  Mr.  Justice  Sutherland  in  Jackson  vs.  Saclcett,  7  Wendell  R.  94, 
which  was  never  followed  in  that  state.  The  cases  where  the  contrary 
doctrine  is  maintained,  so  far  as  now  in  mind,  are  Belknapp  vs.  Gleason, 
11  Conn.  R.  160, 166;  Aet/ex  vs.  Pruyw,  7  Paige  465;  Keid  vs.  Shejjhy, 
6  Vt.  Rep.  602. 

We  should,  without  examination,  have  said  that  the  rate  of  interest 
allowable,  for  tlie  non-payment  of  money  at  the  time  it  fell  due,  was  the 
legal  rate  of  interest  of  the  place  of  payment,  independent  of  all  special 
contract,  as  to  the  rate  of  interest  before  the  time  of  payment,  where  the 
law  allows  the  parties  to  stipulate  for  a  higher  rate  of  interest  than  the 
common  rate.  But  in  Angre  vs.  AfcDaniel,  p.  201,  it  was  decided  that 
the  stipulated  rate  will  continue  until  judgment. 

The  decision  in  Stone  vs.  Atiooody  p.  30,  that  a  court  of  equity  will 
correct  a  mistake  in  an  award  of  arbitrators  so  as  to  make  it  what  the 
arbitrators  intended  it  should  be,  strikes  us  as  stating  the  general  prin- 
ciple too  broadly.  In  the  case  before  the  court  the  real  meaning  of  the 
award  was  apparent  from  the  papers  in  the  case,  so  that  the  result  was 
matter  of  construction  merely.  But  we  should  hesitate  about  applying 
that  principle  to  cases  where  the  intent  of  the  arbitrators  was  to  be  made 
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out  by  extraneous  evidence.  In  such  cases  we  should  not  be  willing  to 
allow  that  a  court  of  equity  could  reform  the  award  and  make  it  conform 
to  the  alleged,  or  proved,  intent  of  the  arbitrators.  The  chief  ground 
of  the  jurisdiction  for  reforming  contracts,  in  courts  of  equity,  is  not  the 
mistake  in  making  such  contracts,  but  the  fraud  in  the  party  in  attempt* 
ing  to  enforce  them ;  and  that  seems  in  a  measure  to  be  wanting  in  the 
case  of  awards  of  arbitrators.  It  is  unquestionable  that  a  mistaken  award 
may  be  set  aside  in  a  court  of  equity ;  but,  without  examining  precedents, 
we  could  not  subscribe  to  the  doctrine  of  the  dictum  of  this  case,  that 
after  setting  aside  the  mistaken  award,  a  court  of  equity  might  set  up  the 
award  intended  to  have  been  made.  The  arbitrators  must  make  their  own 
award,  and  not  a  court  of  equity,  as  it  seems  to  us. 

This  volume  contains  many  important  decisions  in  regard  to  the  duties 
and  liabilities  of  railway  companies,  the  powers  and  duties  of  courts 
of  equity,  and  as  to  the  duties  arising  from  commercial  guarantees  and 
other  commercial  paper.  It  would  be  impossible  to  refer  to  even  the 
most  important  of  the  questions  here  determined.  I.  F.  R. 

Thi  Statutks  at  Lasoi,  Tbiatibs,  and  Pboolamations  of  thb  Unitbd  Stars 
or  AMsaiCA,  from  December  6,  1859,  to  March  8,  1868,  arranged  in  cbrono- 
logical  order,  and  oareftiUy  colUted  with  the  originals  at  Washington.  With 
references  to  the  matter  of  each  act  and  to  the  subsequent  acts  on  the  same 
subject.  Edited  by  QaoBoa  P.  Savobe,  CouaseUor  at  Law.  Volume  XIL 
Boston :  Little,  Brown  &  Co.  1868. 

This  volume,  just  issued  by  this  well-known  law-publishing  house,  and 
done  up  in  their  usual  neat  and  thorough  style  of  law-book  making,  is 
before  us.  It  will  be  found  indispensable  to  those  who  have  availed 
themselves  of  the  former  volumes  of  the  work,  which  is  regarded  as  the 
only  reliable  source  of  learning  the  true  state  of  the  statute  law  of  Con- 
gress, with  convenient  references  to  the  decisions  of  the  courts  in  regard 
to  them.  This  edition  of  the  Acts  of  Congress  has  been  made  authori- 
tative in  all  the  courts  of  the  country  by  special  act,  and  has  become 
nearly  indispensable  in  all  well-ordered  law  libraries.  I.  F.  R 
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Sec.  39.  When  injunction  will  issue  to  restrain  sales  under  powers. 
Sec.  40.  Surplus — To  whom  distributed — ^Rights  of  debtor  and  subsequent  lien- 
holders. 

Seo.  14.  Who  mu9t  execute  the  power — Acceptance  and  re^ignor 
tion  of  trusts — Death  of  trustee  or  donee  of  power. — ^Where  the 
power  of  sale  is  executed  by  the  person  named,  no  question  can 
arise.  Questions  more  frequently  occur  where  vacancies  have  been 
occasioned  by  removal,  death,  resignation,  or  refusal  to  act. 

The  law  will  not  compel  any  person  to  accept  the  office  of  a 
trustee ;  and  before  acceptance,  he  may  refuse  or  disclaim  the  office 
at  will.  But  after  acceptance  (which  may  be  shown  by  any  evi- 
dence showing  his  assent  to  the  trust :  supra^  sec.  6),  he  cannot 
^  resign  or  lay  it  down  without  the  assent  of  the  beneficiary  or  the 
decree  of  a  Court  of  equity :  Drane  vs.  Chantery  19  Ala.  781 ;  3 
Yerg.  257.  And  will  be  compelled  to  concur  in  ministerial  acts 
requisite  for  the  proper  discharge  of  the  trust :  Hill  on  Trust.  307, 
545,  551;  21  111.  148. 

A  naked  power  to  sell,  not  coupled  with  an  interest,  must  be 
executed  by  all,  and  does  not  survive.  But  when  coupled  with  an 
interest  or  a  trust  (see  sec.  9,  suprd)^  it  does  survive ;  and  if 
a  portion  of  the  trustees  renounce  or  refuse  to  execute  the  trust, 
or  from  any  cause  be  duly  discharged  under  a  power  in  the  deed 
or  under  a  decree  of  Court,  the  legal  title  to  the  estate,  as  well  as 
the  office  of  trustee,  will  devolve  upon  the  others  who  do  accept  the 
trust,  and  these  may  execute  it :  Williams  vs.  Otej/j  8  Humph. 
562  ;  2  Id.  367 ;  Hill  on  Trust.  175 ;  3  Paige  420.  If  all  decline 
but  one,  he  may  execute  it:  Taylor  vs.  Benham^  6  How.  (U.  S.) 
233 ;  Scull  vs.  Reeves^  2  Green  Ch.  84.  So  on  the  death  of  part 
of  the  trustees,  the  survivors  take  the  entire  legal  estate,  and  may 
execute  the  trust.  And  this  though  it  is  not  expressly  so  provided 
in  the  deed :  Hannah  vs.  Carringtonf  18  Ark.  104 ;  Parsons  vs. 
Bojfd,  20  Ala.  118  ;  12  Ala.  672;  10  Peters  632;  Franklin  vs. 
Osgoody  14  Johns.  B.  527.  On  the  death  of  the  last  trustee,  his 
interest  vests  in  his  executor  or  heir,  according  to  the  nature  of 
the  property:  in  the  heir,  if  real  property,  in  the  executor,  if  per- 
sonal estate.  And  this  although  the  statute  may  give  to  the  Courts 
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a  cumulative  right  to  appoint  trustees  in  the  place  of  those  deceased : 
Mauldin  vs.  Armiateady  14  Ala.  708,  and  cases;  Hill  on  Trust. 
175. 

On  the  death  of  the  trustee  named,  a  substituted  trustee  does 
not  take  the  legal  estate,  but  it  passes,  according  to  the  opinion 
of  the  Supreme  Court  of  the  United  States,  to  the  heirs  at  law  of 
the  first  trustee,  and  hence,  such  heirs  must  be  parties  to  proceed- 
ings in  Court  relative  to  the  execution  of  the  trust  and  the  con- 
veyance of  the  estate :  Chreenleaf  vs.  QueeUy  1  Peters  188.  Other 
Courts  hold  that  on  the  appointment  of  a  new  trustee  (even  where 
the  statute  and  decree  making  the  appointment  are  silent  as  to  any 
change  or  transfer  of  the  title),  the  title  or  estate  vests  by  implicO' 
tian  in  the  new  trustee  appointed  by  the  court,  so  as  to  enable  him 
to  perform  the  trusts :  Woolridge  vs.  Planters'  Banky  1  Sneed 
297 ;  Gh%B  vs.  Singleton,  2  Head  67 ;  Qibbe  vs.  Marsh,  2  Met. 
243,  253 ;  Dufft/  vs.  Calvert,  6  Gill  487. 

If  the  power  of  sale  is  given  to  the  creditor,  his  adminis- 
tratars  and  assigns,"  the  power,  not  being  destroyed  by  death  of 
the  donee  thereof,  may  be  carried  into  effect  by  his  administrator : 
Doolittle  vs.  Lewis,  7  Johns.  Gh.  45 ;  Turner  vs.  Johnson,  7  Ohio 
216,  220,  part  2 ;  Collins  vs.  Hopkins,  AdmW.,  7  Iowa  463 ;  supra, 
sec.  9.  And  if  the  mortgagee,  in  such  a  case,  dies  non-resident, 
his  administrator,  by  virtue  of  his  foreign  appointment,  may  legally 
execute  the  power  of  sale :  Doolittle  vs.  Letvis,  supra.  The  admin- 
istrator of  mortgagee  may  sign  notices  of  sale :  4  Minn.  25. 

The  power  of  sale,  being  an  irrevocable  part  of  the  security 
{supra,  sec.  9),  is  not  destroyed  by  an  assignment  of  the  debt,  but 
the  benefit  of  the  power  passes  to  the  assignee,  who  has  a  right  to 
call  upon  the  trustee  to  sell.  If  part  of  the  notes  are  assigned, 
the  security  passes  pro  tanto:  Sargent  vs.  Eowe,  21  HI.  148; 
Keyes  vs.  Wood,  21  Verm.  331,  550;  20  111.  162 ;  1  Paige  48 ;  11 
Iowa  211 ;  Id.  580 ;  Anderson  vs.  Bumgartner,  27  Mo.  80,  where 
nature  of  assignee's  interest,  and  how  it  may  be  lost,  are  discussed ; 
Wood  vs.  Snow,  1  Mich.  128  ;  29  Miss.  46 ;  4  Kent's  Com.  147 ; 
Slee  vs.  Manhattan  Company,  1  Paige  48.  See  Wilson  vs.  Troup^ 
2  Cow.  195;  s.  c,  7  Johns.  Ch.  25,  holding  that  partial  assignee 
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of  mortgagee  with  power  of  sale,  cannot  sell,  the  power  being 
indivisible. 

Sec.  15.  When  all  the  trustees  must  concur. — Where  no  differ- 
ent provision  is  made  by  the  author  of  the  trust,  the  general  rule 
is  that  all  the  trustees  must  join  in  executing  the  trust ;  but  not, 
of  course,  those  who  have  renounced  or  been  discharged.  The 
concurrence  of  a  co-trustee  is,  however,  sometimes  presumed: 
Vandeuer't  Appeal,  8  W.  *  S.  406;  Hill  on  Trust.  805,  et  segr., 
and  note.  When  concurrence  is  necessary,  or  otherwise,  see,  in 
addition,  9  Sm.  &  Mar.  389;  18  Id.  597. 

Where  empowered  to  act  separately,  yet  if  they  elect  to  act 
jointly,  as  by  giving  a  joint  notice  of  sale,  one  cannot  afterwards 
deny  the  authority  of  his  co-trustee,  and  act  alone, — certainly  not 
where  there  is  no  room  to  presume  the  concurrence  of  the  co- 
trustee :  White  vs.  Watkim,  28  Mo.  423.  The  power  to  sell  must 
be  pursued  with  precision.  And  the  rule  may  be  stated  generally 
thus :  where  the  act  to  be  done  requires  discretion,  or  joint  de- 
liberation, or  united  judgment,  all  must  act,  unless  otherwise  spe- 
cially provided.  It  was  accordingly  held  in  Pmell  vs.  TuttU, 
8  Comst.  896,  overruling  King  vs.  Stone,  6  Johns.  Ch.  823, 
where  loan  commissioners  were  authorized  to  advertise  and  sell  on 
default,  that  a  sale  by  one  (there  being  no  provision  that  a  less 
number  might  act),  without  the  presence  and  concurrence  of  both, 
was  for  that  reason  void,  and  not  capable  of  being  rendered  valid 
by  a  conveyance  in  which  both  commissioners  subsequently  unite. 
See,  also,  Sherwood  vs.  Reade,  7  Hill  431 ;  Vandever's  Appeal,  8 
W.  *  S.  405. 

Sec.  16.  New  trustees,  how  created — by  chancery  and  under  ths 
power. — When,  from  any  cause,  a  vacancy  in  the  office  of  a  trustee 
occurs,  it  may  be  filled,  1st.  By  the  appointment  of  a  Court  of 
Chancery ;  2d.  Under  a  power  contained  in  the  trust  instrument. 
Where  the  trustees  named  die,  neglect  or  refuse  to  act,  or  remove 
from  the  State,  or  from  any  cause,  such  as  lunacy  (2  Barb.  Ch. 
881),  confirmed  intemperance  (1  Halst.  Ch.  518),  become  incapable 
of  acting,  or  where  they  have  been  guilty  of  breaches  of  trust,  or 
have  combined  to  defraud  the  creditor.  Courts  of  equity  freely 
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exercise  their  jarisdiction  to  appoint  new  trastees :  White  vs. 
Hampton,  10  Iowa  288  ;  &ale  et  ux,,  R.  M.  Charlt.  109  ;  3  Green 
Ch.  18 ;  2  Story  Eq.  627 ;  Lewin  on  Trust.  697 ;  Gamble  vs. 
Dabney,  20  Texas  69 ;  14  Ala.  708 ;  Drane  vs.  Chanter,  19  Id. 
781;  Oullum  vs.  Bank  of  Mobile,  28  Id.  797;  Hill  on  Trust. 
191,  note  and  cases ;  2  Bland  Gh.  167,  822,  484 ;  Sturgea  vs. 
Knapp,  81  Verm.  1.  Or  will  compel  the  trustees  named  to  proceed 
and  sell:  Sarpent  vs.  Bowe,  21  HI.  148;  Hill  on  Trust.  807. 

If  there  is  a  power  contained  in  the  trust  instrument  authorizing 
it,  new  trustees  may  be  created  or  appointed  by  those  persons  or 
officers  to  whom  the  power  is  expressly  given,  and  in  the  manner 
therein  pointed  out,  but  not  otherwise. 

In  many  instruments  which  have  fallen  under  our  observation, 
the  power  of  appointment  in  case  of  the  death  or  refusal  of  the 
trustee  to  act,  is  conferred  upon  the  county  or  probate  judge,  or 
some  other  permanent  officer.  Where  the  power  exists,  and  is 
properly  exercised,  the  appointment  is  valid,  even  when  made  by 
the  creditor  himself.  The  designated  mode  must  be  followed  ;  but 
it  is  sufficient  if  the  intent  of  the  author  of  the  power  is  fairly 
executed.  Thus,  where  creditors  have  the  power  to  substitute  a 
trustee,  and  are  not  required  to  unite  in  the  same  instrument,  they 
may  make  the  appointment  by  separate  instruments,  executed  at 
different  times,  if  this  does  not  contravene  any  expressed  intent 
of  the  grantor :  Croeby  vs.  Huston,  1  Texas  226.  So  if  the  deed 
gives  the  cestui  que  trust  power,  on  the  failure  or  refusal  of  the 
trustee  to  act,  to  appoint  another,  without  requiring  it  to  be  in 
writing,  such  appointment,  where  the  property  to  be  sold  is  per- 
sonal, maybe  by  parol;  and  where  the  debts  are  due  in  instal- 
ments, the  power  is  not  exhausted  by  one  appointment :  Foster  vs» 
Goree,  4  Ala.  440. 

Sec.  17.  Liability  for  acts  of  co-trustee. — This  liability  is  not  so 
stringently  enforced  in  this  country  as  it  would  seem  to  be  in 
England.  In  the  absence  of  agreement  or  fraud,  one  trustee  is 
not  generally  liable  for  the  act  of  his  co-trustee.  In  a  case  arising 
under  an  instrument  such  as  we  are  now  considering,  G.  J.  Mar- 
shall stated  the  rule  in  this  wise : — In  a  fair,  regular  transaction 
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one  trustee  is  not  liable  for  money  received  by  his  co-trustee 
merely  because  he  joined  in  the  receipt.  But  if  the  transaction  is 
not  fair  and  regular,  as  where  the  trustee  who  receives  the  money 
had  no  right  to  receive  it,  the  co-trustee  who  joins  in  the  receipt 
and  thus  co-operates  in  a  breach  of  the  trust,  will  be  liable  for  the 
failure  of  the  trustee  thus  receiving  it  to  pay  it  over  to  the  bene- 
ficiary.^   Wallis  vs.  Thornton,  2  Brockenb.  422 ;  2  Ala.  86. 

The  rule  as  stated  by  Mr.  Story  (£q.  Jurisp.  sec.  1280)  is  very 
generally  followed.  This  subject  not  being  entirely  within  the 
scope  of  this  article,; we  refer  generally  for  full  discussion  both  as 
to  directory  and  discretionary  trusts,  to  Touniley  vs.  Sherbumej  2 
Lead.  Gas.  Eq.  806;  Wharton's  note  to  Hill  on  Trust.  309; 
Deaderick  vs.  Cantrell,  10  Yerg.  263 ;  McMurray  vs.  Mantgomeiyy 
2  Swan  374;  1  H.  &  G.  11;  7  Gill  &  J.  157;  3  Gill  366; 
Oriffin  vs.  Macaulay,  7  Gratt.  476 ;  Worth  vs.  McAdden^  1  Dev. 
k  Batt.  (Eq.)  199. 

Sec.  18.  Compensation  of  trustees^  and  who  liable  therefor. — 
While  the  subject  of  the  compensation  of  trustees  does  not  strictly 
come  within  the  purpose  of  this  article,  a  brief  reference  to  some 
of  the  cases  arising  under  deeds  of  trust  may  be  useful.  If  the 
instrument  provides  for  compensation,  that  governs.  But  if  no 
such  stipulation  is  made,  the  trustee  is  not  entitled  to  compensa- 
tion for  responsibility  assumed  or  to  commissions  for  making  sale. 
He  will  be  allowed  necessary  expenses,  including  in  proper  cases 
attorney's  fee,  auctioneer's  and  clerk's  hire,  but  the  court  will 
guard  the  fund  with  jealous  care  even  as  to  these  :  Constant  vs. 
Matteson,  22  111.  646 ;  Allen  vs.  Bobbins,  Am.  L.  Reg.,  VoL  2 
(N.  S.)  442. 

Where  the  trust  deed  provided  no  compensation,  and  the  trustee 
performed  no  service  and  the  debtor  voluntarily  paid  the  debt,  the 

1  As  to  liability  to  beneficiary,  see  generally,  Lewin  on  Trusts,  2  Law  Lib.  186. 
If  the  trustee  in  making  the  sale  is  guilty  of  a  flagrant  breach  of  trust,  and  the 
property  is  sold  to  a  third  person  bond  fide^  the  trustee  may  be  charged  with  the 
full  yalue  of  the  property  sold.  Hunt  ys.  Bast,  2  Dev.  (£q.)  292;  Johtuon  ts. 
Eason,  3  Ire.  (Eq.)  830. 

Liability  of  mortgagee  to  debtor  for  improper  exercise  of  the  power  to  sell,  see 
infra,  Sec.  20  and  note. 
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trustee  has  no  claim  for  commissions  or  compensation  against  the 
latter :  Wetmare  ts.  Brofffn^  Am.  Law  Reg.,  Vol.  2  (N.  S.)  126. 
If  the  trastee,  by  direction  of  the  creditor,  advertises  the  premises 
and  incurs  expenses  improperly,  as  when  nothing  is  due  or  pay- 
able by  the  terms  of  the  conveyance,  he  must  look  for  payment 
for  such  services  and  expenses,  to  the  creditor,  and  net  the 
borrower:  Id. 

Merely  being  named  as  trustee  in  a  deed  of  trust — ^no  service 
being  performed— does  not  raise  an  implied  promise  on  the  part 
of  the  beneficiary  to  pay  him  commissions  or  otherwise:  C<Ulin 
vs.  Q-laver^  4  Texas  151. 

If  a  much  larger  sum  is  claimed  in  the  published  notice  of  sale 
than  is  due,  the  court  will  not  compel  the  debtor  to  pay  the 
expense  of  advertising :  Vechte  vs«  Broumellj  8  Paige  212. 

For  proper  charges  and  allowances  the  trust  property  is  liable : 
Constant  vs.  Mattesmj  22  111.  546 ;  Allen  vs.  Bobbins^  2  Am.  Law 
Beg.  (N.  S.)  442.  But  the  employee  of  trustee  has  no  lien  on 
the  trust  estate :  Jones  vs.  Dawson^  19  Ala.  672.  So  a  promise 
of  extra  compensation  made  by  the  debtor  to  the  trustee  at  the 
sale,  is  a  personal  claim  against  the  promissor,  and  cannot  be  taken 
out  of  the  proceeds  of  sale  :^  8  Md.  823. 

Sec.  19.  Trustees  must  act  in  person — What  duties  they  may 
delegate. — The  trustee  must  act  personally,  and  cannot  delegate 
any  substantial  part  of  his  duties  unless  an  express  authority  for 
that  purpose  is  conferred  in  the  instrument  creating  the  trust: 
Doe  vs.  Bobinson^  24  Miss.  688 ;  Hill  on  Trust.  175.  He  is  in- 
capacitated from  delegating  any  duty  (unless  the  power  is  expressly 
given)  which  involves  the  exercise  of  any  discretion  or  judgment. 
But  if  a  particular  thing  is  specially  directed  to  be  done  in  a  pre- 
scribed manner,  not  requiring  the  exercise  of  judgment  or  discre- 
tion, he  may  as  to  this  act  by  another:^  Singleton  vs.  Scotty  11 

1  On  the  general  sabject  of  compensation  of  trustees,  see  leading  case  of  Robm' 
•on  Ys.  Pett,  and  note  by  Mr.  Rawle,  L.  Cas.  in  £q.,  Vol.  2,  pt.  1,  p.  801 ;  Schwarit 
T8.  Wendell,  Walk.  Ch.  R.  267;  25  Ala.  426;  Burr  ts.  McEwm,  1  Bald.  164,  168; 
2  Stockt.  Ch.  263;  4  Harr.  154;  Miller  yb.  Beverly,  4  Hen.  &  Munf.  415;  2  Der. 
(Eq.)  196;  Id.  829;  8  Ire.  (Eq.)  62;  Id.  222;  6  Id.  187;  9  Rich.  Eq.  474. 

s  Singleton  ys.  Scott,  aboYe  cited,  which  goes  as  far  perhaps  as  can  properlj  be 
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Iowa  589 ;  Pearson  vs.  JamUon,  8  McLean  197 ;  Id.  69.  Mere 
mechanical  or  miniBterial  datieSy  as^  for  example,  caoBing  adrer- 
tiBements  of  sale  to  be  fixed  up,  may  be  done  by  others :  Powell 
vs.  Tuttle,  3  Comst.  396. 

SsG.  20.  Trustee  mutt  act  in  good  faiths — impartially y  and  with 
diligence  and  reaeonahU  diseretion. — The  trustee,  or  mortgagee 
with  power  of  sale,  is  bound  to  act  in  good  faith  and  take  care  of 
and  look  to  the  interests  of  both  parties,  in  the  execution  of  the 
power.  Trustees  should  consider  themselves  impartial  agents 
for  both  parties,  and  act  in  all  sales  for  the  interest  of  the  debtor 
as  well  as  the  creditor."  If  a  discretion  is  left  with  the  trustee 
he  must  exercise  it  in  a  reasonable  manner.  If  he  unnecessarily 
or  unfairly  prejudices  the  rights  or  interests  of  the  debtor,  the  sale 
will  be  set  aside  (as  to  which  see  infra^  sees.  82-38)  or  he  will  be 
personally  responsible  for  the  injury.  He  should  not  permit  the 
creditor  to  force  the  sale  at  an  inadequate  price  in  the  absence  of 
other  bidders,  and  should  postpone  the  sale  {infra  sec.  29)  if 
necessary  to  obtain  a  fair  price :  Quarlee  vs.  Lacy,  4  Munf.  251 ; 
Boesett  vs.  Fisher,  11  Grat.  492 ;  Lane  vs.  Tidball,  1  Gilmer  (Va.) 
182 ;  11  Leigh  556 ;  Hunt  vs.  Bass,  2  Dev.  (Eq.)  292 ;  Johnson 
vs.  Eason,  8  Ire.  Eq.  830 ;  Singleton  vs.  Scott,  11  Iowa  589,  597; 
Jenks  vs.  Alexander,  11  Paige  619 ;  Outwater  vs.  Berry,  2  Halst. 
(Gh.)  63 ;  Bichards  vs.  Holmes,  18  How.  148.  Not  only  must  he 
use  good  faith,  but  the  same  authorities  teach  that  he  must  use 
every  requisite  degree  of  diligence  to  bring  the  property  to  sale 
under  the  best  possible  circumstances,  at  least  so  far  as  required 
by  his  powers.  Of  course  if  the  instrument  directs  how  he  shall 
proceed,  and  he  has  no  discretion,  it  is  sufficient  if  he  fairly  and 
fully  complies  with  its  requirements.    Still  as  to  the  time  and 

done,  well  illustrates  the  rule.  Here  the  holder  of  the  note,  without  consultation 
with  or  prior  authority  from  the  trustee,  published  a  notice  of  sale,  selected  the 
newspaper,  and  fixed  the  time  of  sale.  The  trustee  was  informed  of  this  a  daj  or  ^ 
two  before  the  sale,  and  was  present  and  made  the  sale  in  person.  As  the  instm- 
ment  expressly  fixed  the  place  of  sale,  the  terms,  the  length  of  notice,  the  coort 
held  that  the  trustee  had  no  discretion  except  to  select  the  newspaper  and  fix  the 
time,  and  that  his  subsequent  adoption  of  the  selection  made  and  time  fixed, 
placed  the  case  upon  the  same  footing  as  if  the  trustee  had  acted  in  person  from 
the  beginning.    11  Iowa  589. 
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manner  of  sale,  inolading  the  right  to  postpone  when  necessary, 
fie,  there  is  nsnally  some  inherent  or  implied  discretion,  and  this 
must  be  exercised  with  fair  and  impartial  attention  to  the  interests 
of  all  parties  concerned.  This  subject  wOl  receive  constant  illus- 
tration as  we  proceed.  We  therefore  dismiss  it  here  by  briefly 
quoting  from  two  illustrious  Judges,  one  in  England  and  the  other 
in  this  country.  The  Vice-chancellor  in  the  quite  recent  case  of 
Mathie  vs.  JSdwardiy  2  Coll.  465  (a.  d.  1846),  holds  this  language, 
and  it  is  equally  applicable  where  the  power  of  sale  is  exercised 
by  a  third  person :  ^  A  mortgagee  having  a  power  of  sale  cannot 
as  between  him  and  the  mortgagor  exercise  it  in  a  manner  merely 
arbitrary,  but  as  between  them  is  bound  to  exercise  some  discre- 
tion ;  not  to  throw  away  the  property,  but  to  act  in  a  prudent  and 
business-like  manner  with  a  view  to  obtain  as  large  a  price  as  may 
fairly  and  reasonably,  with  due  diligence  and  attention,  be  under 
the  circumstances  obtainable."  See,  also,  ffobson  vs.  Belly  2 
Beav.  17. 

The  mortgagee,  says  the  late  G.  J.  Shaw,  3  Met.  311,  <<in 
exercising  the  power  becomes  the  trustee  of  the  debtor  and  is 
bound  to  act  bond  fide  and  to  adopt  all  reasonable  modes  of  pro- 
ceeding in  order  to  render  the  sale  the  most  beneficial  to  the 
debtor."^  See,  also,  Ooldmith  vs.  Osbamey  1  Edw.  Ch.  561; 
Driver  vs.  Fortnery  5  Port.  (Ala.)  9.  When  equity  will  interfere 
to  control  discretion  of  trustee,  see  Prewett  vs.  Laudy  36  Miss. 
495;  11  Gratt.  848;  Hill  on  Trust.  716,  726. 

Sec.  21.  Powers  of  sale  strictly  construed  and  must  be  precisely 
pursued. — "Those,"  says  Harris,  J.,  in  Powell  vs.  Tuttle,  3 
Comst.  396,  "  who  are  invested  with  the  power  of  transferring  one 
man's  property  to  another  must  pursue  their  authority  with  preci- 

1  Where  after  power  of  sale  has  been  exercised  by  the  mortgagee  he  brings  suit 
for  the  balance  due  on  the  note,  it  is  a  good  defence  to  show  that  the  sale  was 
fraudulently  managed,  and  that  with  proper  management  the  pledged  property 
would  hare  been  sufficient  to  pay  the  whole  debt :  Howard  tb.  Ames,  8  Met.  308. 
And  this  defence  is  not  avoided  by  the  fact  that  the  mortgagor  has  the  right  of 
redemption:  Lowell  ys.  Norths  4  Minn.  82.  Bui  if  he  acts  fairly  he  is  only 
accountable  for  what  he  realises  at  the  sale,  and  may  sue  for  and  reooYer  balance 
of  his  debt :  Sabin  vs.  Stickney,  9  Verm.  164. 
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sion,  or  what  they  do  will  be  inyalid."  Indeed  the  principle  is 
undisputed  and  fundamental,  that  directions  in  powers  of  sale  must 
be  strictly,  literally,  and  precisely  pursued,  and  admit  of  no  equir- 
alent  or  substitution,  however  unessential  they  might  otherwise 
have  been:  Waldron  vs.  ChoBteny,  2  Blatchf.  62;  Orosby  vs. 
Suston,  1  Texas  225 ;  Taylor  vs.  Akins^  1  Burr.  60 ;  Ghinter  vs. 
Janesj  9  Gal.  643;  Hawkins  vs.  Kemp,  3  East  410;  10  Mo.  75; 
1  Id.  520 ;  4  Kent  Com.  147 ;  tnfra,  sec.  25.  So  strict  is  this 
rule  that  the  trustee  cannot  pursue  any  other  mode  than  the  desig- 
nated one,  though  he  thereby  promotes  the  interest  of  those  for 
whom  he  acts :  Qreenleaf  vs.  QweUy  1  Pet.  188.  Trustees  derive 
their  power  solely  from  the  deed  {supra^  sec.  8),  and  if  the  power 
is  not  thus  strictly  pursued  the  debtor  is  not  barred  of  his  equity 
of  redemption  by  the  sale.  See,  in  addition,  Ormsby  vs.  Tarascon, 
8  Litt.  405 ;  Bush  vs.  Stamps^  26  Miss.  463 ;  (}ray  vs.  Soward^ 
14  Mo.  341 ;  Beehe  vs.  Be  Baunij  3  Eng.  510 ;  Foster  vs.  Qoree^ 
4  Ala.  428. 

If  the  mode  is  not  defined  and  the  power  is  general^  it  is  an 
authority  to  act  in  any  mode  which  the  law  would  sanction  or  give 
effect  to :  1  Sugd.  on  Pow.  266 ;  Foster  vs.  Qoree^  4  Ala.  441 ; 
Id.  483. 

.  But  where,  as  is  usually  the  case,  the  manner  is  particularly 
prescribed  in  the  deed,  or,  as  in  some  of  the  states,  by  statute, 
this  must,  as  we  have  shown  above,  be  followed.  A  negative  upon 
any  other  mode  of  executing, the  power  is  implied  by  the  designa- 
tion of  a  specific  mode. 

Sec.  22.  Same  subject — The  principle  applied  and  illustrated. — 
It  follows  that  a  power  to  sell  on  default  will  not  include  the  power 
to  lease  or  mortgage  :^  4  Kent  Com.  148 ;  Walker  vs.  Brungardy 
13  Sm.  &  Mar.  723.  So  if  there  are  conditions  precedent,  these 
must  be  complied  with  or  the  sale  will  not  be  valid :  Roarty  vs. 
Mitchell,  7  Gray  243 ;  Button  vs.  Cotton^  10  Iowa  408.  So,  if  the 
trust  is  to  sell  partly  for  cash  and  partly  on  credit,  a  sale  wholly 


1  So  if  the  trust  property  is  slayes  and  the  trastee  is  authoriied  to  seU  only,  he 
eanuot  apprentice  them,  and  if  he  does  he  must  account  for  the  Talue  of  thdr 
services:  Sparkt  ts.  Kearney^  2  Jones  (Eq.)  481. 
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for  cash  will  be  set  aside  and  a  resale  ordered :  Norman  vs.  J7t7/, 
2  Patton  k  Heath  676.  Where  the  power  is  to  sell  for  sufficient 
to  pay  the  amount  "then  due  at  the  time  of  such  sale/'  a  sale  for 
an  instalment  due  and  for  one  not  then  due,  is  void  and  will  be  set 
aside  even  where  a  stranger  purchases  :^  Ormaby  vs.  TarascMj  3 
Litt.  405.  But  if  the  trustee  is  empowered  to  sell  on  default  of 
the  payment  of  interesty  the  sale  will  be  valid  though  the  principal 
is  not  jet  due :  Richard  vs.  ffolmeSy  18  Howard  (U.  S.)  143.  If 
the  prescribed  mode  is  a  public  sale,  the  trustee  cannot  sell  at  pri- 
vate sale :  Chtenleaf  vs.  Queen^  1  Pet.  188.  Sureties  if  so  autho- 
rized by  the  power  may  sell  before  being  damnified,  but  if  they 
become  the  purchasers  the  debtor  may  redeem  from  them  or  their 
grantees  with  notice :  Thurston  vs.  Prentiss^  1  Mich.  194 ;  s.  c. 
Walk.  Gh.  B.  529.  Further  as  to  rights  of  sureties  indemnified 
by  deed  of  trust,  see  HawkinB  vs.  May,  12  Ala.  673 ;  5  Port.  (Ala.) 
191;  15  Ala.  563;  Roden  vs.  Jaco^  17  Ala.  344;  Wheeler  y^. 
SUmCy  4  Gill  88 ;  euproj  sec.  7. 

As  to  powers  of  sale  to  secure  future  advances,  see  Curling  vs. 
Shuttleworthy  6  Bing.  121.  See  Bedfield's  valuable  article  in 
Am.  Law  Beg.,  Vol.  2  (N.  S.),  p.  1,  as  to  validity,  &;c.,  of  mort- 
gages, for  this  purpose. 

Sec.  23.  A  valid^  eubnating  power  lies  at  the  foundation  of  the 
purchaser's  title. — Trustees  and  mortgagees  with  power  of  sale 
deriving  their  power  as  we  have  seen  {supra^  sees.  8,  15)  solely 
from  the  deed  under  which  they  act,  it  follows  that  a  valid  power 
is  necessary  and  lies  at  the  very  foundation  of  the  purchaser's 
title.  If,  therefore,  the  power  has  been  extinguished  by  payment 
or  otherwise,  no  title  will  pass  at  a  sale  under  it  even  to  a  bond 
fide  purchaser :  Cameron  vs.  Irwin^  6  Hill  (N.  Y.)  272 ;  Id.  246 ; 
2  Id.  566 ;  21  Mo.  320 ;  Ledyard  vs.  Chapin^  6  Port.  (Ind.)  320 ; 
Sherman  vs.  Sherman^  3  Port.  (Ind.)  337 ;  Wade  vs.  Harper j  3 
Yerg.  383 ;  eupra,  sec.  10.    And  because  payment  of  the  debt 

^  Mode  of  proceeding  on  saloB  where  Bome  of  the  iDstalmenU  are  not  due  or  fall 
due  at  different  times:  Cox  ts.  Wkeeler,  7  Paige  248;  Muuina  yb.  Barthtty  8  Port. 
(Ala.)  277;  9  Id.  647;  1  Ala.  880;  1  Rand.  466;  1  Hopk.  Ch.  Rep.  669;  Eolden 
vs.  Gilbert,  7  Paige  208. 


716  SALES  AND  TITLES  UNDER  DEEDS  OF  TBUST. 


renders  the  instrument  functu9  officio  and  ipBo  facto  extinguishes 
the  power  of  sale,  such  bond  fide  purchaser  takes  no  tide  even 
though  there  has  been  no  release,  reconveyanee,  or  other  discharge 
of  the  instrument  of  record.^  See,  in  addition  to  cases  last  cited, 
Francu  vs.  Porter,  7  Port.  (Ind.)  218 ;  18  Johns.  7, 12 ;  21  Wend. 
483;  26  Id.  541;  21  111.  149;  20  111.  165;  Wilhird's  Eq.  483; 
Perkins  vs.  Dibble,  10  Ohio  483,  439 ;  Tavemer  vs.  Robinson,  2 
Rob.  (Va.)  280 ;  Furbish  vs.  Goodwin,  5  Foster  426.  So  if  the 
trustee  has  once  sold  enough  to  pay  the  debt,  the  power  being 
thereby  extinguished,  he  cannot  legally  sell  more:  Charter  y^. 
Stevens,  3  Denio  33.  And  if  the  sale  is  a  nullity,  this  may  be  set 
up  even  against  a  purchaser  for  value :  The  State,  ^c.  vs.  Hie 
Bank,  ^c,  5  Ind.  353.  But  no  mere  delay,  even  for  ten  years, 
if  the  debt  be  still  enforceable,  will  discharge  the  trust :  Gralt  vs. 
Dibbrell,  10  Yerg.  146.  And  a  deed  of  trust  to  sell  to  pay  a  note, 
if  suit  be  brought  on  it,  may  be  executed  though  the  note  is  turned 
into  a  judgment,  and  more  than  six  years  have  elapsed :  Bank, 
vs.  Quttsehliek,  14  Pet.  19. 

The  power  exists,  and  may  be  executed  by  a  sale  although  the 
creditor  has  a  bill  to  foreclose  pending  at  the  time :  Brisbane  vs. 
Stoughton,  17  Ohio  482 ;  Wilson  vs.  Troup,  2  Cow.  195 ;  s.  c.  7 
Johns.  Gh.  25.  But  if  (as  it  seems  he  may  do)  he  proceeds  con- 
currently by  suit  at  law  and  by  proceedings  under  the  power,  a 

1  But  a  trustee  can  only  receive  payment  (where  the  note  is  payable  to  the 
beneficiary)  when  so  authorized  by  the  deed  of  trust.  If  by  the  instrument  he  is 
ftuthorized  to  receive  money  only  when  due  and  upon  iaU  being  made,  payment  to 
him  before  due  and  without  sale,  the  beneficiary  not  consenting,  will  not  be  good, 
nor  discharge  the  lien  in  equity :  WaUU  vs.  ThonUon^  2  Brockenb.  422.  If  in- 
trusted with  possession  of  the  note  this  might  give  an  independent  authority  to 
receive  payment. 

Whether  reconveyanoe  is  necessary ;  mode  of  release  and  satisfkotion ;  by  whom 
to  be  made,  &c.,  see,  in  addition  to  authorities  in  the  text,  Wolfe  va.  DormeU^  13 
Sm.  &  Mar.  108 ;  Smith  vs.  Doe,  26  Miss.  291 ;  1  Freem.  Ch.  105 ;  HouKo-d  vs. 
Oruham,  27  Geo.  S47 ;  3  Id.  845;  Ferkina  vs.  Sterne,  28  Texas  561 ;  Harruon  vs. 
Heek9,  1  Port.  (Ala.)  428;  16  Ala.  738;  Lawrence  vs.  Farmer^  Jna.  Co.,  8  Kern, 
214;  22  Mo.  459;  EyanYS.  Dunlap,  17  111.  40;  Hannah  y%,  Carrinffton,  18  Ark. 
106 ;  Magee  vs.  Carpenter,  4  Ala.  469 ;  8  Stew.  &  Port.  897 ;  1  Texas  239  ft  eeq. ; 
4  Kent  Com.  193 ;  Bnggt  vs.  Davix,  20  N.  Y.  15 ;  1  Jones  (Law)  169 ;  7  Ire.  (Law) 
418. 
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subsequent  judgment  and  collection  of  the  amount  on  execution 
irill  be  held  to  be  an  election  to  abandon  all  prior  proceedings 
under  the  trust  deed :  Yourt  vs.  HopkinSj  24  Dl.  826.  Further 
as  to  election  of  remedies,  see  Fay  ts.  Valentine,  6  Pick.  418. 

Sec.  24.  Same  subject — Exception  in  favor  of  bond  fide  pur- 
chasers under  usurious  and  fraudulent  securities. — There  is  an 
important  exception  to  the  rule  stated  in  the  last  section  as  to  th^ 
necessity  of  a  valid  power.  It  is  held  that  a  purchaser  for  a  valu- 
able consideration,  without  notice,  at  a  sale  made  under  a  power, 
has  a  good  title  notwithstanding  the  mortgage  is  usurious,  and  the 
statute  declares  the  usurious  contract  and  security  uttsrlt^  void : 
Jackson  vs.  Menry^  10  Johns.  185;  Monell  vs.  Lawrenccy  12 
Johns.  521 ;  Thurston  vs.  Frentiss^  1  Mich.  197. 

But  it  is  otherwise  if  the  usurious  creditor  himself  becomes  the 
purchaser,  or  if  the  purchaser  though  a  stranger  to  the  usurious 
contract  has  notice  :^  Jackson  vs.  Dominicky  14  Johns.  4S5. 

So  a  bond  fide  purchaser  for  value  and  without  notice  under  a 
deed  of  trust  not  void  on  its  face,  is  not  affected  by  any  intended 
fraud  of  the  grantor  in  the  deed  of  trust :  Ewing  vs.  Cargillj  18 
8.  &  M.  79 ;  3  Mason  465;  Blair  vs.  Bass,  4  Blackf.  539. 

Sbo.  25.  Of  the  notice  of  sale — Necessity — Object — Directions 
of  power  to  be  strictly  complied  with — Fraudulent  notices^  ^c. — 
The  grantor  may  authorize  a  valid  private  sale  without  notice,  but 

1  The  leading  case  is  Jackton  tb.  Henrys  tupra.  Although  there  is  a  statute  in 
New  York  protecting  b<m&  fide  purchasers,  yet  Kbmt,  C.  J.,  puts  the  decisioUf 
which  has  ever  since  been  adhered  to,  upon  genersA  principles  of  public  policy 
and  the  security  ot  titles.  He  says — 10  Johns.  196~if  the  party  instead  of  ar- 
resting the  sale  suffers  it  to  go  on  and  an  innocent  party  to  purchase,  uncon- 
scious of  the  latent  defect  and  without  any  means  of  knowing  it,  the  purchaser 
has  the  preferable  claim  in  equity  to  protection."  The  principle  of  Jaekton  ts. 
Ifeary,  which  is  that  a  power  to  sell  under  an  nsarioua  seourity  is  not  Toid  to  all 
intents  and  purposes,  should  not,  in  the  opinion  of  Mr.  Justice  Cowen  (5  Hill  276)/ 
be  extended.  See  also  14  Johns.  441 ;  2  HiU  566.  Hence  it  is  held  that  if  the 
purchaser  at  the  mortgage  sale  is  not  hwi&fide,  and  he  has  not  obtained  possession, 
lie  can  convey  no  better  title  than  he  acquired,  and  therefbre  the  grantee  of  sueh 
purchaser,  although  for  value  and  without  notice,  is  not  protected  from  th«  plea 
of  usury  by  the  creator  of  the  power.  And  posseision  by  the  latter  in  such  a 
ease,  is,  it  seem,  sufficient  constructire  notice  to  third  pefsons  of  bis  rights: 
Myland  TS.  Stafford,  10  Barb.  568. 
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this  right  is  held  to  be  impliedly  abolished  by  statutes  which  direct 
and  regulate  puilic  sales  under  powers :  Lawrence  ys.  The  Far- 
mers\  ^c.y  Co.,  3  Kern.  200,  210.  The  object  of  notice  is  that  the 
property  may  be  advantageously  sold.  If  proper  notice  is  not 
gireuy  whether  directed  by  the  power  or  not,  Chancery  will  set 
aside  the  sale :  4  Kent  190;  An<m,^  6  Madd.  15.  But  if  the  kind 
of  notice  is  prescribed  no  other  will  do,  and  no  further  notice  is 
necessary.  Hence  if  the  power  simply  directs  the  trustee  to  ad- 
vertise in  a  newspaper,  he  is  not  required  to  give  any  other  kind 
of  notice  or  personally  to  notify  the  grantor  or  his  assigns :  Ormsby 
vs.  TaraeoUy  3  Litt.  405,  411.  So  if  the  statute  points  out  a  par- 
ticular mode  of  notice,  as,  for  example,  that  they  be  posted  in  a 
particular  place,  no  other  mode,  even  though  it  be  a  better  one, 
can  be  substituted.  Literal  and  precise  conformity  is  required. 
If  this  is  impossible  the  remedy  is  in  Chancery  to  foreclose  by  bill : 
Button  vs.  Cotton^  10  Iowa  408 ;  supra,  sees.  21,  22. 

If  no  particular  form  is  prescribed,  then  no  particular  form  is 
required  :^  Newman  vs.  Jackem,  12  Wheat.  570.  If  mortgagee  is 
deceased  his  administrator  may  sign  notice  of  sale :  Baldwin  vs. 
Allison,  4  Minn.  25;  supra,  sec.  3,  and  note  citing  Minnesota 
decisions. 

In  the  absence  of  specific  directions  the  trustee  is  invested  with 
a  discretion  which  must  be  fairly  exercised  {supra,  sec.  20).  Thus 
if  the  direction  is  to  give  notice  for  a  specified  time  in  the  news- 
paper'* (not  naming  what  paper,  or  where  published),  the  trustee 
has  a  discretion  to  select  the  paper,  and  if  he  acts  fairly  he  may 
make  a  valid  sale :  Singleton  vs.  Scott,  11  Iowa  589 ;  12  Wheat. 
570,  supra.  If  he  has  a  discretion  as  to  where  notices  shall  be 
posted  he  must  act  in  good  faith  (see  above,  section  20),  and  if  he 
fraudulently  post  them  in  remote  places  the  sale  will  be  avoided  or 
the  trustee  made  personally  responsible:  Johnson  vs.  Easim,  3 

1  Notice  as  foUows: — "By  Tirtae  of  a  deod  of  trust  to  the  eubsoriber"  (not 
stating  by  whom  made)  "  for  the  security  of  certain  moneys  therein  mentioned, 
wiU  be  exposed  at  public  sale  on,"  &o.,  (naming  the  day)  "  the  following  described 
property.  Sale  to  take  place  on  the  premises.  T.  M.  G.,  Trustee : — ^held,  suffi- 
cient, 12  Wheat.  670.  Sufficiency  of  notice  under  New  Tork  Statute,  see  Judd  tb. 
(TBrim,  21  N.  T.  186;  2  Cowen  196. 
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Ired.  (Eq.)  880.  So  where  the  notice  is  fraudulently  advertised 
in  a  remote  paper:  Jencki  vs.  Alexander^  11  Paige  619.  The 
writer  at  Ni9i  Prius  set  aside  a  sale  where  the  notice  was  in  the 
English  language,  but  inserted  in  a  paper  printed  in  the  German 
language.  This  was  almost  no  notice  at  all,  and  gave  less  pub- 
licity than  if  it  bad  all  been  in  the  latter  tongue,  as  those  among 
whom  the  paper  circulated  could  not  read  the  notice,  while  those 
who  could  read  the  latter  generally  did  not  and  could  not  read  the 
former.^ 

Where  the  length  of  time  is  regulated  by  statute  the  legislature 
may  constitutionally  reduce  the  time,  as  from  24  to  12  weeks,  even 
as  to  existing  mortgages :  James  vs.  Stuil,  9  Barb.  482 ;  but  no 
subsequent  law  can  be  made  which  will  injuriously  affect  the  sub- 
stantial rights  of  the  creditor:  Branson  vs.  Kinsiej  1  How.  (U.  S» 
811 ;  7  Blackf.  618 ;  Id.  154 ;  supra^  sec.  8  and  note. 

Sec.  26.  Notice — Oertainty  and  requisites  as  to  Place — Time — 
Description. — The  notice  should  be  certain  as  to  place  of  sale 
(Burnet  vs.  Denniston^  6  Johns.  Ch.  85)  and  time  of  sale  {Or ay 
vs.  Howardy  14  Mo.  841 ;  4  Minn.  487),  and  the  description  of  the 
land  must  be  sufficient  reasonably  to  apprise  the  public  of  the 
property  intended  to  be  sold :  Newman  vs.  Jackson^  12  Wheat. 
570.  Omissions  or  inaccuracies  in  these  respects,  not  calculated 
to  mislead  and  working  no  prejudice,  will  be  disregarded.  Thus 
a  sale  was  sustained  where  the  notice  of  sale  was  for  the  28th 
of  December  next,"  not  naming  the  year  :*  14  Mo.  341.  So  the 
Court  refused,  under  special  circumstances,  the  town  being  small 
and  no  injury  being  shown,  to  set  aside  a  sale  where  the  property 
was  advertised  to  be  sold  at  <<the  town  of  St.  Joseph:"'  Beattie 

1  Where  notice  of  sale  was  giTen  for  the  28d  of  May  and  the  notice  was  after- 
wards changed  to  the  26th  of  May  without  debtor's  knowledge,  he  attending  at 
the  time  first  fixed,  it  was  held  that  a  sale  on  the  day  last  named  conferred  no 
title :  Dana  ys.  Farriniftfm,  4  Minn.  488 ;  tn/ro,  sees.  28,  29. 

>  It  is  better  to  specify  the  precise  hour,  but  a  notice  specifying  a  certain  day 
between  12  and  b  clock  was,  in  the  absence  of  fraud  or  unfair  practice,  sustained : 
Coz  TS.  IlaUtead,  1  Green  Ch.  R.  811. 

s  Notice  of  sale  at  **  City  Hall"  or  **  Merchant's  Exchange"  is  good,  as  by  usage 
such  sales  take  place  at  the  rotunda  of  those  buildings;  but  to  be  good  they  must 
take  place  at  the  rotunda:  Hombjf  ys.Camer,  12  How.  Pr.  Rep.  490. 
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Ts.  Butler^  26  Mo.  818.  8o  as  to  inaccuracies  of  deicriptian 
which  would  not  mislead^  or  which  stand  self-corrected  on  the  face 
of  the  notice:  12  Wheat.  570,  supra;  White  vs,  Malcolm^  15  Md. 
529 ;  Bathbone  vs.  Clark^  9  Abbott's  Pr.  Bep.  12, 66,  note.  In  com- 
puting time,  one  day  is  to  be  excluded  and  the  other  included : 
Bunce  vs.  Beed,  16  Barb.  850. 

Notice  of  a  sale  "  once  in  each  week  for  at  least  twelve  sucoes- 
sive  weeks,"  is  not  given  by  twelve  weekly  insertions  unless  the 
first  preceded  the  sale  eighty-four  days  or  twelve  full  weeks: 
Barlff  vs.  Doe,  16  Howard  (U.  S.)  610 ;  Bunee  vs.  Beed,  16 
Barb.  350  ;  4  Peters  849;  1  Wend.  90. 

If  thirty  days'  notice"  is  required,  thirty  days  must  elapse 
between  the  first  publication  and  the  day  of  sale;  and  it  was 
further  held,  overruling  canira  dictum  in  8  6.  Greene  433,  that  it 
was  not  necessary  that  thirty  days  should  elapse  between  the  first 
and  last  publication :  Leffler  vs.  ArfMtrong^  4  Iowa  482.  And  the 
publication  must  be  in  each  week  or  number  of  the  paper;  that  is, 
the  publication  must  be  continued  for  the  requisite  period :  4  Iowa 
482 ;  8  6.  Greene  488 ;  16  Barb.  850 ;  10  Mo.  75.  Twenty 
days'  notice  tn  two  daily  newspapers"  was  required.  Held  not  to 
require  twenty  days'  daily  notice,  or  that  the  notice  should  be  in- 
serted twenty  times  in  two  daily  papers :  White  vs.  Malcolm,  15 
Md.  529.  See,  also  as  to  notice,  Johmon  vs.  Doreeyj  7  Grill  286; 
Crihbs  vs.  Cunninghamj  1  Md.  Ch.  44. 

Sbc.  27.  Notice — Bequisitee  of^  as  to  truthfulness  and  amount 
claimed. — The  notice  should  be  truthful  in  all  material  particulars. 
Where  the  notice  stated  that  the  premises  would  be  sold  for  de- 
fault of  three  mortgages,  when  in  fact  there  were  but  two,  the  sale 
did  not  bar  the  equity  of  redemption :  Burnet  vs.  Denniston^  5 
Johns.  Gh.  85 ;  Johnson  vs.  Turner,  7  Ohio,  part  2,  p.  216.  See 
Mathie  vs.  Edwards,  2  Coll.  465,  a  striking  case  of  a  notice  calcu- 
lated to  mislead.  Claiming  too  much  to  be  due  in  the  notice  does  not 
make  the  sale  void — certainly  not  if  the  excessive  claim  is  not 
made  for  a  fraudulent  purpose.  It  may  afibrd  ground,  on  a  proper 
ease  being  made,  to  set  aside  the  sale  :^  Bl^ocJe  vs.  Cronkhite,  1  Hill 

^  Where  the  amount  cUimed  in  the  notice  exceeded  by  more  than  one-half  the 
amoont  dae,  the  sale  was  set  aside:  Spencer  ts.  Anon,  4  Minn.  542. 
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107 ;  Jenkn  vs.  Alexander^  11  Paige  619 ;  Bunee  vs.  Reed^  16 
Barb.  3^7.  Sale  is  not  void  because  the  notice  does  not  state  the 
amount  of  the  debt :  Wiwall  vs.  ItosSf  4  Port.  (Ala.)  821. 

Sbo.  28.  Notice — Effect  of  want  o/.— If  the  notice  is  not  pub- 
lished for  the  requisite  length  of  time^  the  sale  is  void^  not  merely 
voidable ;  no  title  passes,  and  the  purchaser  cannot  maintain  eject- 
ment or  other  action :  Bunce  vs.  Beedj  16  Barb.  350,  and  cases ; 
Baldridge  vs.  WaltoHy  1  Mo.  620 ;  CHbson  vs.  Jones^  5  Leigh  870; 
Jackson  vs.  Olarkj  7  Johns.  217,  226.  And  so  if  the  sale  is  made 
on  the  wrong  day  :^  Miller  vs.  BMly  4  Denio  104 ;  Dana  vs.  Far- 
ringtonj  4  Minn.  483.  But  defects  in  the  publication  of  notice 
were  held  to  be  cured  by  the  lapse  of  a  long  time — in  one  case 
sixteen  years,  in  another,  twenty-four  years  without  objection-*the 
Court  supplying  the  defects  by  presumption  :  Bergen  vs.  Bennett, 
1  Gaine's  G.  E.  1 ;  Demarest  vs.  Wynkoop,  8  Johns.  Gh.  129. 
Third  persons  cannot  object  that  the  trustee  did  not  give  proper 
notice ;  this  can  only  come  from  the  grantor  in  the  deed  of  trust, 
or  some  person  who  sustained  injury :  Wightman  vs.  Doe  (eject- 
ment) 24  Miss.  675 ;  SUlegas  vs.  ffillegasy  5  Barr  97 ;  Casey  vs. 
Oolvin,  11  Ala.  514 ;  Edmonson  vs.  Walsh,  27  Ala.  578 ;  If\fra 
sec.  37. 

Seo.  29.  Adjournment  of  sale — Power  implied — When  and 
how  exercised. — The  deed  need  not  expressly  give  the  trustee 
power  to  adjourn.  It  is  implied  unless  inhibited.  He  may  adjourn^ 
giving  proper  notice,  not  only  to  a  different  time,  but  to  a  different 
place:  Richards  vs.  Holmes,  18  How.  (U.  S.)  143;  Jackeon  vs. 
Olark,  7  Johns.  217,  225 ;  Sayles  vs.  Smith,  12  Wend.  57 ;  MitUr 
vs.  Hull,  4  Denio  104 ;  Baldridge  vs.  Walton,  1  Mo.  520. 

This  is  a  matter  of  discretion  which  must  be  properly  exercised ; 
18  How.  147.  If  few  are  present,  and  the  bids  low,  it  is  the 
clear  duty  of  the  trustee  to  adjourn :  Johnson  vs.  Eason,  3  Ired. 
(Eq.)  336;  supra,  sec.  20. 

Begttlarly,  the  adjournment  should  be  on  the  day  and  at  the 
place  of  sale,  and  the  same  notice  given  which  is  required  in  the 
first  instance.  When  thus  postponed,  it  need  not  be  for  the  length 

1  A  sale  on  Sunday,  kowerer  improper  it  may  be,  is  yet  ralid,  not  being  a  Ju- 
dioial  proceeding,  unless  prohibited  by  statute :  Saylet  tb.  Smithy  12  Wend.  67. 
Vol.  XL— 46 
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of  time  at  first  required :  Per  Spencer,  J.,  7  Johns.  217, 225.^  Bat 
if  notice  of  postponement  before  the  day  of  sale  be  published,  and 
the  sale  is  made  on  the  day  originally  fixed,  it  is  void  and  confers 
no  title  :  Jackson  vs.  Clarh^  7  Johns.  217.  So  if  the  sale  is 
adjourned  on  the  ground,  the  published  notice  of  such  adjournment 
must  conform  to  the  adjournment  prenously  announced,  or  the 
sale  will  be  void :  Miller  vs.  ITuU,  mpra  ;  sec.  25,  supra,  note  2. 
As  to  republication  of  defective  notice  and  postponement  of  sales, 
see  also  Cole  vs.  Moffit^  20  Barb.  18 ;  Sayles  vs.  Smith,  12  Wend. 
67 ;  Westgate  vs.  Handlin,  7  How.  Pr.  R.  372. 

Sec.  30.  Effect  of  sale  in  barring  equity  of  redemption,  and 
cutting  off  subsequent  incumbrancers — Effect  of  irregular  sale,  ^c. 
— In  sales  under  powers,  two  questions  have  been  made:  1st. 
Whether  the  donee  of  the  power  could  lawfully  sell  without  appli- 
cation to,  and  the  previous  order  of,  a  Court  of  equity.  2.  If  so, 
will  such  sale  bar  the  equity  of  redemption  ? 

On  the  first  question,  as  we  have  seen  (sujnra,  sec.  3),  there  was 
much  doubt  until  it  was  fully  and  finally  settled  in  England,  in 
A.  D.  1802,  by  Olag  vs.  Sharpe,  apud  Sugd.  on  Vend.,  Appendix 
No.  14.  Since  then,  the  validity  of  such  sales  without  the  prior 
sanction  of  Court  has  been  unquestioned  :  Corder  vs.  Morgan,  18 
Ves.  844 ;  Sims  vs.  Huntley,  2  How.  (Miss.)  896.  Clay  vs.  Sharpe 
also  decided  that  where  a  sale  was  regularly  made  under  a  power, 
even  though  it  was  without  the  assent  of  the  owner,  and  against 
his  resistance,  the  title  passes  to  the  purchaser.  And  because  it 
is  unnecessary  that  he  should  do  so,  a  Court  of  equity  will  not 
entertain  a  bill  to  compel  the  owner  to  join  in  a  deed  to  the  pur- 
chaser. 

As  to  the  second  question  above,  the  law  is  equally  clear.  The 
right  to  redeem  remains  until  the  sale  is  made  pursuant  to  the 
power,  but  not  afterwards,  unless  there  is  a  statute,  or  some  extrinsic 

1  The  learned  Justice  suggests  the  quere  whether  Ubere  could  be  a  postponement 
before  the  day  of  sale,  unless  it  be  for  the  fuU  time  fixed  by  the  statute  or  the  deed. 
See  also  4  Minn.  488. 

Adyoumment  made  at  time  and  place  adTertised  need  not  be  published :  Cox  vs. 
HaUiead,  1  Green  Ch.  311 ;  s.  p.  1  Stockt.  287. 
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matter  of  equity  :^  Corder  vs.  Morgan^  supra ;  Turner  vs.  Johnson^ 
10  Ohio  204 ;  4  Kent  147 ;  Haton  vs.  Whiting,  8  Pick.  484 ; 
Brisbane  vs.  Stoughton^  17  Ohio  482 ;  Bloom  vs.  Rensselaer^  15  HI. 
506 ;  7  Johns.  Ch.  146 ;  supra^  sec.  11.  The  purchaser's  title  is 
absolute  and  irredeemable,  and  the  sale  bars  even  infants,  heirs, 
and  married  women:  Demarest  vs.  Wynkoop^  8  Johns.  Ch.  129;  7 
Id.  46 ;  10  Ohio  204 ;  supra,  sec.  5. 

As  such  sale  extinguishes  the  debtor's  equity  of  redemption 
[supra,  sec.  11),  his  only  right  after  the  sale  is  to  what  surplus 
may  remain  after  the  liquidation  of  the  debt  for  which  the  property 
was  sold ;  and  as  to  the  premises,  he  is  a  mere  tenant  at  sufferance : 
Kinsley  v.  AmeSj  2  Met.  29 ;  Bank  vs.  Guttschlick,  14  Pet.  19. 
The  purchaser  is  entitled  to  the  crops  growing  on  the  land  at  time 
of  sale :  Shepherd  vs.  Philbrick,  2  Denio  174. 

As  the  object  of  the  sale  is  to  cut  off  the  right  of  redemption, 
proceedings  to  foreclose  by  notice  and  sale  conclusively  acknowledge 
the  right  to  redeem,  even  though  such  right  would  not  otherwise 
exist :  Calkins  vs.  Ishell,  20  N.  Y.  147. 

If  the  statute  allows  a  certain  time  after  sale  in  which  to  redeem, 
then  the  purchaser  acquires  an  inchoate  title,  subject  to  be  de- 
feated if  redeemed,  absolute  if  not  redeemed,  in  which  case  it 
relates  back  to  the  time  of  purchase.  When  his  title  is  perfected 
by  deed,  he  may  maintain  case  or  trover  for  trespasses  committed  by 
the  mortgagor  or  others,  after  the  purchase  and  before  the  time 
for  redemption  expired :  Stout  vs.  Keyes,  2  Doug.  184 ;  Rich  vs. 
Baker,  2  Denio  79 ;  17  Barb.  157 ;  Howard's  N.  Y.  Code  482 
(Ed.  1859). 

Mere  tender  within  the  time  does  not  reinvest  mortgagor  with 
the  title.  If  the  tender  is  refused,  resort  must  be  had  to  chancery : 
Smith  vs.  Anders,  21  Ala.  728. 

While  on  this  subject,  it  may  be  remarked  that  general  statutes 

1  Thus  where  the  trustee  or  mortgagee  has  power  to  seU  to  the  highest  bidder 
and  of  the  proceeds  first  to  pay,"  &c.,  a  sale  passes  an  indefeasible  and  irredeem- 
able estate  to  the  purchaser :  Turner  vs.  Johnton^  10  Ohio  204 ;  Johruon  vs.  TVinwr, 
7  Ohio,  pt.  2t  p.  216.  But  the  right  to  redeem  is  not  barred  (unless  perhaps  in 
the  case  of  a  bond  fide  purchaser)  by  a  sale  made  after  a  tender  of  the  full  amount 
due  the  creditor  and  a  refusal  to  accept:  Burnet  vs.  Denniston^  5  Johns.  Oh.  85. 
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allowing  redemptions  from  « sales  under  decrees  of  eomrt"  hare 
no  application  to  sales  made  under  powers :  Bloom  vs.  ReModaer^ 
15  lU.  503. 

A  valid  sale  under  a  prior  deed  of  trust  cuts  off  subsequent 
mortgages  and  judgments :  Wmoall  vs.  RoUy  4  Port.  (Ala.)  821 ; 
Pahlman  vs.  Shumwayy  24  111.  127 ;  Bodine  vs.  Mooro^  18  N.  Y. 
347  ;  9  Iowa  407 ;  Brown  vs.  Bartee^  10  Sm.  &  Mar.  268.  In 
this  last  case  {Broum  vs.  Bartee\  it  was  held  that  a  sale  even  to 
the  beneficiary  under  a  prior  deed  of  trust,  cut  off  a  subsequent 
judgment  against  the  trustor,^  even  though  prior  to  such  sale  by 
the  trustee,  but  after  the  judgment,  the  trustor  has  conveyed  abso- 
lutely to  the  beneficiary.^ 

A  sale  under  9k  junior  deed  of  trust  carries  to  the  purchaser  the 
equity  of  redemption  of  the  grantor Qraham  vs.  King^  15  Ala. 
563;  oupra,  sec.  11.  An  attempted  sale  under  a  power  by  which 
no  title  passes,  will  yet  amount  to  an  assignment  of  that  part  of 
the  mortgage-debt  for  which  the  premises  were  bid  off :  QHbert 
vs.  OooUfff  Walk.  Ch.  494;  Jaekton  vs.  Bowen^  7  Cow.  13;  Chrove- 
nor  vs.  Day,  1  Clark  109.  If  the  purchaser  at  a  cash  sale  does 
not  pay  the  money  in  a  reasonable  time,  the  trustee  may  treat  the 
sale  as  a  nullity.  If  such  purchaser  has  been  guilty  of  unreason- 
able delay  in  tendering  or  paying  hid  bid,  equity  will  not  enforce 
specific  performwce  at  his  instance :  Heur  vs.  Mutkowtkiy  18  Mo. 
216. 

Sbo.  81.  The  tru9tee*8  deed— The  title  of  grantee  of  trUMtee — 
Fraud — Connderation — Covenants. — The  trustee,  as  we  have  seen 

1  This  word  (trasior),  the  correlatiye  of  trustee,  though  used  in  Scotch  Uw, 
and  in  itself  very  signifioant  and  oonyenient,  has  not  been  adopted  in  England, 
and  is  rarely  used  in  the  United  SUtes.  See  9  Ire.  (Law)  191 BurriU's  Law 
Diet.  Its  oonyenience  and  appropriateness  should  secure  its  general  adoption 
and  use. 

*  As  to  rights  of  subsequent  lien-holdbrs  nnder  New  Tork  Statute,  see  Bemediet 
vs.  Oilman,  4  Paige  68,  Id.  626 ;  Kloek  ts.  OronkhUey  1  Hm  107 ;  Pot <  rs.  Afn9t, 
2  Denio  844 ;  generally,  injra  sec.  40. 

*  Equity  will  not,  except  under  special  circumstances,  compel  the  holder  of  • 
prior  deed  of  trust,  past  due,  to  accept  redemption  firom  and  to  assign  the  came  to 
the  holder  of  a  second  deed  of  trust  not  ytt  due,  as  this  might  enable  tha  latter  to 
oppress  the  debtor:  How  ts.  Oraham,  21  Mo.  168. 
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{mpra^  see.  10),  takes  the  legal  title  upon  a  deolared  truet ;  and  the 
grantee  of  the  trustee  takes  the  legal  title  which  was  before  held 
hj  the  trustee,  and  such  grantee  may  recover  in  ejectment  with- 
out showing  that  the  trustee,  in  making  the  sale,  complied  with  the 
conditions  by  advertising,  &c. :  Meeee  vs.  AUeUy  5  Gillman  286. 
The  Court  of  Appeals  in  Yirginia  hold  the  same  doctrine,  and  go 
further,  and  decide  that  such  grantee  cannot  be  defeated  in  a  Court 
of  law,  and  may  recover  possession ;  although  the  jury  spedally 
found  that  the  trustee  and  purchaser  were  both  guilty  of  fraud  at 
the  time  of  the  sale  by  the  trustee — questions  of  fraud,  unless  the 
deed  is  absolutely  void,  belonging  to  a  Court  of  Chancery,  where 
the  sale  can  be  set  aside  or  the  purchaser  treated  as  a  trustee  :^ 
Taylor  vs.  King,  6  Munf.  858 ;  EarrU  vs.  Earrisj  Id.  867;  flW- 
9on  vs.  JaneSj  5  Leigh  870;  CarringUm  vs.  Q-oddin,  18  Oratt. 
601;  Christian  vs.  Yancey,  2  Patton  k  Heath  240;  Skiptvorth  vs. 
Cunningham,  8  Leigh  271;  10  Id.  188;  Sttmpton  vs.  Frtes,  2 
Jones  (Eq.)  156;  7  Ired.  (Law)  418;  Nimman  vs.  Jackson,  12 
Wheat.  570;'  Motvan  vs.  Lamb,  4  G.  Greene  468 ;  11  Iowa  589. 
But  in  equity  it  is  different,  as  the  purchaser  takes  upon  himself 
the  risk  of  the  regularity  and  fairness  of  the  sale,  and  on  a  bill  to 
set  it  aside  he  must  prove  its  regularity :  Norman  vs.  JBtll,  2  Patton 

6  Heath  676  ;  infra,  sec.  86. 

At  law,  the  legal  title  passes  by  the  conveyance  of  the  trustee, 
although  he  may  be  guilty  of  a  breach  of  trust,  or  fail  to  comply 
with  the  terms  of  the  trust :  Gale  vs.  Mensing,  20  Mo.  461 ;  Bank, 

1  The  fraud  to  defeat  the  deed  in  a  court  of  law  must  be  fraud  in  the  factum. 
Fraudulent  representations  which  may  have  induced  the  party  to  make  the  deed 
or  fraud  in  the  consideration,  do  not  avoid  the  deed  at  law :  Owynn  ts.  Sodge,  4 
Jones  (Law)  168,  and  oases. 

s  «The  oonyeyance  by  the  trustee  is  a  sufficient  title  to  enable  bis  alienee  to 
recover  in  cgectment,  unless  the  otjection  that  the  trustee's  notice  was  so  defective 
that  no  title  passed  to  the  purchaser  is  maintainable."  Whether  the  conveyance 
by  the  trustee  would  pass  the  legal  title  if  there  had  been  no  notice  at  aU^  the  court 
had  no  occasion  to  decide :  12  Wheat.  670.  That  it  would  not,  see  Jaek$on  vs.  dark, 

7  Johns.  217,  and  remarks  of  Court  on  page  226,  where  it  is  said  (the  action  being 
^eotment)  that  the  purchaser  must  show  the  regularity  of  the  notice  and  sale  M 
part  of  his  title:  MUUr  vs.  Bull,  4  Denio  104;  King  vs.  BunU,  11  Barb.  192; 
Sherwood  vs.  Reedy  7  Hill  481 ;  Dana  vs.  Farrington,  4  Minn.  488. 
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^c,  VS.  Benningy  4  Cranch  G.  0.  R.  81 ;  Rowan  vs.  Lamby  4  G. 
Greene  468.  And  where  the  legal  title  passes,  Courts  of  law  caa- 
not  take  notice  of  departures  of  a  trustee  from  the  strict  terms  of 
bis  trust.  Questions  as  to  whether  the  power  was  discreetly  or 
regularly  exercised  belong  to  a  Court  of  Chancery:  Rowan  vs. 
Lamby  supra;  Singleton  vs.  Scotty  11  Iowa  589;  Newman  ys. 
Jacktony  12  Wheat.  570;  Waldron  vs.  Olmtenyy  2  Blatchf.  62; 
Bayard  vs.  Colefaxy  4  Wash.  C.  C.  R.  38 ;  Taylor  vs.  King^  and 
cases,  supra.  But  if,  as  we  have  seen,  proper  notice  is  not  given, 
or  the  sale  takes  place  on  the  wrong  day,  no  title  passes. 

In  ejectment  by  the  alienee  of  the  trustee,  the  plaintiff  is  not 
bound,  as  against  the  debtor  or  his  assignee  or  vendee,  to  intro- 
duce evidence  to  establish  the  debt  secured  by  the  deed  of  trust 
or  its  b<md  fde  character.^  The  conveyance  is  presumed  to  be 
bond  fidcy  and  its  recitals  true,  unless  directly  attacked  for  fraud:' 
Huntley  vs.  Bucknery  6  Sm.  &  Mar.  70;  Brown  vs.  BarteCy  10 
Id.  268. 

The  law  will  not  compel  the  trustee  to  covenant,  except  against 
his  own  incumbrances.  Yet  if,  at  the  sale,  he  declares  that  be 
can  make  a  good  title,  he  must  do  so  before  he  can  exact  the  pur- 
chase-money :  JEnnis  vs.  Leaehy  1  Ired.  (Eq.)  416.  If,  however, 
the  trustee  enters  into  covenants,  they  will  bind  him  personally : 
Hill  on  Trust.  281,  note. 

Sec.  32.  Setting  aside  sales — Qeneral  principles  applicable 
to. — Being  a  harsh  mode  of  disposing  of  the  equity  of  redemption 
{supra  sec.  3),  sales  "should  be  watched  by  the  courts  with  a 
jealous  eye,  and  should  not  be  sustained  unless  conducted  in  all 
fairness  and  integrity:"  Per  Caton,  J.,  15  111.  507  "Upon  the 
slightest  proof  of  fraud  or  unfair  conduct,  or  of  departure  from 
the  power,  they  will  be  instantly  set  aside,"  and  the  party  allowed 
to  redeem :  Longwith  vs.  Buttery  8  Gillman  32,  44.  So  if  proper 
"notice  is  not  given,  or  the  proceedings  be  in  any  way  contrary 

^  In  McCain  ts.  Woodt»4^  Ala.  258,  and  several  subsequent  cases  in  the  same 
state,  a  different  but  untenable  conclusion  was  reached. 

2  Where  the  trustee  executes  the  trust  by  making  a  sale  and  deed,  his  power 
ceases,  and  he  cannot  afterwards  bind  the  parties  by  a  new  deed  or  any  recitals 
or  admissions :  Doe  ts.  Robinson,  2i  Miss.  688. 


SALES  AND  TITLES  UNDER  DEEDS  OF  TRUST.  727 


to  equity  and  justice:"  Per  Taney,  C.  J.,  Bronsan  vs.  Kinste^  1 
How.  321 ;  11  Barb.  191 ;  10  Iowa  408. 

If  proper  persons  do  not  execute  the  trust  {supra  sec.  14),  or 
the  trustees  do  not  act  in  person  (sec.  19)  or  in  good  faith,  and  with 
the  requisite  diligence  (sec.  20),  or  if  the  power  has  been  extin- 
guished (sec.  23),  or  if  proper  notices  have  not  been  given  (sec. 
25  et  8eq.\  sales  made  will  be  set  aside  on  timely  application  to 
Chancery :  Rowan  vs.  Lamby  4  G.  Greene  468  ;  supra  sec.  31. 

It  may  be  useful  briefly  to  illustrate  the  above  general  princi- 
ples. Thus  if  the  creditor  deceives  the  debtor  by  a  promise  to 
extend,  and  on  the  faith  thereof  the  debtor  goes  temporarily  away, 
a  sale  made  in  his  absence  will  be  set  aside:  Schoonhoven  vs. 
Prattj  25  111.  457.  But  the  expression  of  an  erroneous  opinion 
by  third  persons  at  the  trustee's  sale  that  there  is  a  right  of  re- 
demption, is  no  ground  for  setting  the  sale  aside :  Bloom  vs.  Rens- 
selaer ^  15  HI.  508.  But  a  sale  will  be  set  aside  if  the  creditor 
pursues  a  course  calculated  to  prevent  competition :  8  Gill  82, 
supra.  So  if  sale  is  made  in  violation  of  a  valid  agreement  to  ex- 
tend :  25  111.  457.  But  an  innocent  purchaser  will  not  be  affected 
by  an  unrecorded  agreement  to  extend,  and  mere  possession  by 
debtor  is  no  notice  of  such  an  agreement :  Beattie  vs.  Butler j  21 
Mo.  813. 

Sales  will  be  set  aside  if  the  trustee  is  guilty  of  fraud  or  collu- 
sion :  Johnson  vs.  Eason^  8  Ired.  Eq.  830 ;  Jenks  vs.  Alexander^ 
11  Paige  619.  Or  if  he  makes  a  sale  after  tender  of  full  amount 
due :  5  Johns.  Ch.  36.  Or  if  nothing  is  due:  Wade  vs.  Harper^ 
3  Yerg.  388 ;  Cameron  vs.  Irwin^  5  Hill  272.  So  a  sale  by  a 
trustee,  where  the  amount  is  altogether  uncertain  and  disputed, 
ought  not  to  be  made,  and  is  liable  to  be  set  aside :  Gibson  vs. 
Jones,  5  Leigh  870 ;  10  Id.  647 ;  2  Rob.  (Va.)  1 ;  Lane  vs.  Tid- 
ball,  1  Gilmer  (Va.)  130 ;  Infra  sec.  39. 

Sec.  33.  Setting  aside  sales — Inadequacy  of  price. — Though  the 
land  was  duly  advertised,  and  the  sale  properly  made,  yet  it  was 
set  aside  for  gross  inadequacy  alone,  and  a  resale  ordered,  the 
land  being  worth  $500,  and  having  sold  for  $60:  Wright  vs. 
Wilson,  2  Yerg.  294.    Other  courts  hold  that  gross  inadequacy 
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alone  ia  not  sufficient,  applying  to  trustees'  sales  the  rule  as  to 
judicial  sales:  SingUtan  vs.  Seott^  11  Iowa  589.  If  the  inade- 
quacy is  great,  the  bidders  few,  and  the  trustee  has  not  used 
diligence  and  discretion  by  an  adjournment  in  proper  cases  {supra 
sec.  29),  it  seems,  on  principle,  that  sales  under  such  circumstances 
should  be  set  aside  if  applied  for  seasonably.  But  if  the  inade- 
quacy was  occasioned  by  the  acts  of  the  party  seeking  to  set  aside 
the  sales,  as  where  he  improperly  forbid  others  to  purchase  at  the 
sale,  it  will  not  set  aside :  Jones  vs.  Neale^  2  Patt.  &  Heath  339 ; 
Forde  vs.  Herrm^  4  Munf.  316. 

Sec.  84.  Setting  aside  sale — Selling  property  en  masse. — Here 
the  directions  of  the  power  must  be  complied  with.  If  the  trustee 
has  a  discretion  he  must  not  abuse  it :  Supra  sec.  20.  If  by  the 
terms  of  the  trust  a  right  to  sell  in  parcels  is  excluded,  it  should 
not  be  sold  in  parcels :  Quarles  vs.  Lacy,  4  Munf.  25.  If  the 
debtor  has  not  provided  for  a  sale  in  parcels,  a  sale  of  the  entire 
tract  will  not  be  set  aside  unless  the  trustee  had  a  discretion  to 
sell  less  and  abused  it :  Singleton  vs.  Scotty  11  Iowa  589 ;  1  Hill 
on  Trust  143.  Where  the  power  is  ^^to  sell  together  or  in  lots," 
the  debtor  can  object  to  a  sale  en  masse,  unless  fraud  was  worked 
or  great  loss  occasioned :  Turner  vs.  Johnson,  10  Ohio  204 ;  s.  a 
7  Id.  216,  part  2 ;  Lamerson  vs.  Marvin,  8  Barb.  9;  Although 
advertised  as  an  entirety,  the  trustee  may,  in  the  exercise  of  a 
wise  discretion,  sell  in  parcels :  Gray  vs.  Howard,  14  Mo.  341.  If 
there  is  a  discretion  to  sell  in  parcels,  a  failure  to  exercise  it  wisely 
would  not,  according  to  Wright,  C.  J.  {arguendo),  11  Iowa  597, 
«  vitiate  the  title  of  the  party  purchasing,  who  was  ignorant  of 
what  would  be  most  for  the  interest  of  the  beneficiary.  The  trustee 
might  be  liable  for  an  abuse  of  the  trust,  but  the  sale  would  not  be 
invalid." 

Sec.  35.  Setting  aside  sale  because  of  purchase  by  mortgagee  or 
trustee. — ^Where  the  power  to  sell  is  conferred  upon  a  third  person 
the  cestui  que  trust  may  purchase  as  freely  as  any  other  person : 
Lyon  vs.  Jones^  6  Humph.  533,  substantially  overruling  Wade  vs. 
Harper,  3  Yerg.  383 ;  Walker  vs.  Brungard,  13  Sm.  &  Mar.  723. 
But  as  the  mortgagee  cannot  convey  to  himself  he  cannot,  without 
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an  enabling  statute,  purchase  at  a  sale  made  bj  himself :  Amot  vs. 
MeClure^  4  Denio  41 ;  Jackson  vs.  Golden^  4  Cowen  266 ;  1  Paige 
48 ;  16  Barb,  847 ;  Hujf  vs,  EarU,  8  Port.  (Ind.)  306 ;  7  Id.  699 ; 
Lead.  Gas.  in  Eq.  150 ;  NioKoU  vs.  Baxter,  5  Rh.  Island  491 ;  4 
Met.  825 ;  8  Id.  311 ;  Syndman  vs.  Same,  19  Verm.  9  ;  9  Verm. 
164 ;  nor  can  he  procure  another  to  purchase  for  him :  Petttbone 
vs.  Perkins,  6  Wis.  616 ;  contra.  The  Howards  vs.  Davis,  6  Texas 
174.  The  trustee  cannot  buy  at  his  own  sale  directly  or  indirectly, 
or  from  the  grantor :  8  Humph.  442 ;  Bailey  vs.  Robinson^  1  Oratt. 
4;  Bobbins  vs.  ButUr,  24  111.  387;  2  Dev.  (Eq.)  292;  8  Jones  (Eq.) 
17;  8  Ired.  (Eq.)  830;  SaUmarsh  vs.  Beene,  4  Port  (Ala.)  288; 
1  Stockt.  218 ;  11  Foster  70 ;  8  Harr.  74 ;  1  Halst.  Gh.  819.  A 
sale  to  his  partner,  though  for  a  fair  price  (8  Yerg.  201),  or  to  hia 
co-trustee  (1  Har.  k  Gill.),  will  be  set  aside.  If  he  buys  in  a  prior 
incumbrance  on  the  trust  estate  it  will  enure  to  the  benefit  of  the 
cutui  que  trust,  the  trustee  being  reimbursed:  Oritchfield  vs. 
Haynesj  14  Ala.  49;  16  Id.  616;  Counter  vs.  Jones,  9  Gal.  648. 
Where  the  mortgagee  or  trustee  buys  at  his  own  sale,  the  right  of 
redemption  still  attaches:  Hyndman  vs.  Same,  19  Verm.  1; 
Benham  vs.  Bowe,  2  Gal.  887. 

But  the  trustee's  purchase  at  his  own  sale  is  not  void,  and  the 
beneficiaiy  may  repudiate  it  or  hold  him  to  it :  Pitt  vs.  Petnay,  12 
Ired.  (Law)  69;  7  Id.  (Eq.)  150;  9  Rich.  (Eq.)  228.  Third  per- 
sons cannot  make  the  objection  or  complain :  Edmondson  vs.  Welshj 
27  Ala.  578.  Such  purchase  being  voidable  simply,  the  grantee 
of  the  trustee  for  value  and  without  notice  will  obtain  a  good  title : 
Bobbins  vs.  Bates,  4  Gush.  104.  Even  the  trustee's  title  may  be 
ratified  by  knowledge  and  acquiescence  beyond  a  reasonable  time : 
Scott  vs.  JFreeland,  7  Sm.  &  Mar.  409.  It  is  no  ground  for  setting 
aside  the  sale  (there  being  no  fraud  or  collusion)  that  the  trustee 
knew  that  the  purchaser  was  bidding  for  the  beneficiary  {Lucas  vs. 
Oliver,  84  Ala.  626),  or  that  the  creditor  requested  the  auctioneer 
to  bid  for  him  a  certain  sum.  But  it  would  be  otherwise  if  the 
auctioneer  was  employed  to  buy  for  the  creditor  as  low  as  possible : 
Richards  vs.  Holmes,  18  How.  143. 

Skc.  86.  Bill  to  set  aside  sale — Onus  of  proof. — On  a  bill  by 
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trustor  or  bis  heirs  against  trustees  and  purchasers  to  set  aside  the 
sale  for  want  of  due  notice,  the  onus  of  proving  that  proper  adver- 
tisement was  made  is  on  the  parties  who  insist  upon  or  claim  under 
the  sale:  Qibson  vs.  JoneBy  5  Leigh  870;  Norman  vs.  StIUy  2 
Patt.  &  Heath  676;  supraj  sec.  81.  And,  aside  from  special 
statute,  this  must  be  shown  by  common  law  evidence :  Amot  vs. 
McClurey  4  Denio  41 ;  5  Paige  104. 

Sec.  87.  When  sales  will  not  he  set  aside —  Waiver — Estoppel. — 
There  are  cases  where,  though  the  power  has  not  been  strictly  fol- 
lowed or  has  been  exceeded,  the  sale  will  not  be  set  aside,  as  where 
the  sale  has  been  acquiesced  in,  the  property  having  brought  full 
value,  the  purchaser  having  made  improvements  and  the  parties 
seeking  relief  having  been  negligent.  Such  cases  stand  on  special 
grounds.  As  examples,  see  8  Leigh  654 ;  Taliaferro  vs.  Mtncty  1 
Call  524 ;  Caldwell  vs.  ChaplinSy  11  Leigh  842 ;  5  Id.  891 ;  Piaree 
vs.  TwiggSj  10  Leigh  406,  where  infants  ineffectually  sought  relief 
from  an  irregular  sale. 

So  waiver  and  estoppel  apply  to  such  sales.  As  limitations  on 
the  power  are  for  the  benefit  of  the  debtor  the  latter  may  wuve 
them,  and  he  is  estopped  from  objecting  that  a  duty  has  not  been 
done  which  he  himself  prevented :  Beebe  vs.  De  Baum,  8  Eng.  510; 
Cheenleaf  Ys.  Queen^  1  Pet.  188;  Echols  vs.  JDinick^  2  Stew.  144; 
Foster  vs.  Goree^  5  Ala.  428 ;  11  Ala.  514 ;  CHft  vs.  Anderson^  5 
Humph.  677;  14  Verm.  268;  Sail  vs.  Harris,  11  Texas  300;  4 
Ired.  (Eq.)  288.  So  irregularities  in  the  mode  of  sale  will  be 
waived  by  the  debtor  if  he  is  present  and  does  not  object :  Lamb 
vs.  Goodwin,  10  Ired.  (Eq.)  820 ;  Chowning  vs.  Cox,  1  Rand.  306 ; 
3  Leigh  654. 

In  Greenleafys.  Queen,  above  cited,  the  purchaser  objected  that 
the  trustee  had  not  complied  with  the  requirements  of  the  power, 
but  the  Court  replied  that  as  the  grantor  and  beneficiaries  waived 
all  objection  no  one  else  could  complain.  So  a  stranger  or  one 
who  shows  no  interest  in  the  property  cannot  object  to  irregulari- 
ties of  the  trustee  in  the  execution  of  the  power:  Sannah  vs. 
Qarrington,  18  Ark.  85 ;  Foster  vs.  Goree,  5  Ala.  428 ;  Bayard 
vs.  CoWax,  4  Wash.  C.  C.  R.  38;  16  Ala.  581;  supra,  sec.  28. 
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In  favor  of  meritorious  olaimants  and  innocent  purchasers  the 
presumption  is  in  favor  of  a  valid  exercise  of  the  power :  Wilbum 
vs.  Spofford,  4  Sneed  704. 

Sec.  38.  When  bill  to  set  aside  sale  will  not  lie — Bill  to  redeem. — 
It  was  held  in  Goldsmith  vs.  Osborne^  1  Edw.  Ch.  660,  followed  by 
Sehwarz  vs.  SearSy  Walk.  Ch.  170,  that  a  mortgagor  cannot  main- 
tain a  bill  to  have  the  sale  set  aside  and  the  property  resold, 
although  the  mortgagee  may  have  abused  the  power  to  sell  and 
bought  in  the  property  himself.  Both  cases  hold  that  his  only 
remedy  is  a  bill  to  redeem,  offering  to  pay  any  amount  found  or 
admitted  to  be  due.^ 

Sec.  39.  When  equity  will  restrain  sale — General  principles — 
Infants — Special  circumstances — Disputed  debt  or  title, — Generally 
what  would  be  good  ground  for  setting  aside  a  sale  will  be  good 
ground  to  restrain  a  sale.  The  powers  and  duty  of  the  trustee 
having  been  so  fully  set  forth,  as  well  also  the  reasons  for  which 
sales  will  be  set  aside,  it  need  only  be  remarked  that  if  the  trustee 
or  creditor  is  acting  in  bad  faith  or  transcending  his  power,  equity 
will  enjoin.  Indeed  some  of  the  courts  have  held  that  technical  or 
formal  defects  not  involving  substantial  equities  will  not  be  regarded 
if  the  debtor  has  stood  by  and  made  no  attempt  to  arrest  the  sale : 
DooliUle  vs.  Lemsy  7  Johns.  Ch.  45,  50;  10  Johns.  185,  196. 

In  favor  of  an  infant  heir.  Chancellor  Kent  directed  the  sale  to 
be  made  under  the  direction  of  a  master  and  further  notice  to  be 
given :  Van  Bergen  vs.  Demarestj  4  Johns.  Ch.  37. 

Generally  no  injunction  will  issue  if  trustee  is  only  exercising  in 
a  fair  manner  his  legal  rights :  Torkj  ^(?.,  B.  B.  Co,  vs.  Myers^ 
41  Maine  109.  Yet  Chancellors  under  special  circumstances, 
where  no  damage  would  be  done  to  the  creditor  and  where  other- 
wise great  loss  would  ensue  to  the  debtor,  have  indulged  the  latter 

1  We  should  doubt  the  entire  correctness  of  these  decisions.  It  is  doubtless 
true  that  the  debtor  would  haye  no  right  to  file  a  bill  to  bare  the  property  sold  or 
resold.  But  why  should  a  bill  not  lie  to  set  aside  an  improper  and  fraudulent 
sale,  leaving  the  creditor  the  right  to  make  a  new  sale  or  file  cross-bill  to  foreclose  ? 
If  not  set  aside,  his  grantee  for  value  and  bond,  fide  would  hold.  See  very  similar 
case  of  Driver  vs.  Fortner,  5  Port.  (Ala.)  9,  where  the  court  set  aside  the  sale. 
The  books  abound  in  cases  where  sales  have  been  set  aside. 
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with  an  injanction  for  a  short,  limited  period.  Thus  in  PlaU  tb. 
McClurej  8  Wood.  &  Min.  151,  a  temporary  writ  was  granted 
allowing  reasonable  time  to  raise  the  money  where  the  plaintifi^ 
belonging  to  another  state,  bought  the  premises  snbject  to  certain 
mortgages,  not  recorded,  in  ignorance  that  they  contained  powers 
of  sale. 

Approving  the  remark  of  Lord  Eldon,  that  it  is  the  duty  of  the 
trustee  "  to  bring  the  estate  to  the  hammer  under  every  possible 
advantage,"  the  courts  hold  that  it  is  the  duty  of  the  trustee  to 
refuse  to  sell  while  clouds  are  hanging  over  or  disputes  con<^nung 
the  title  exist,  which  would  prevent  a  sale  at  the  full  or  fair  value 
of  the  property.  If  the  trustee  fails  thus  to  do  his  duty  equity 
will  enjoin,  or  in  a  proper  case  set  aside  his  sale.  This  relief  will 
be  afforded  to  any  person  injured — the  debtor  or  his  assigns,  a 
creditor  or  subsequent  incumbrancers.  Applying  these  principles, 
if  the  trustor  has  only  an  equitable  titie,  but  is  entitled  to  the  legal 
title,  the  trustee  should  not  sell  before  getting  in  the  latter  title. 
And  it  is  even  held  that  in  case  of  a  disputed  title  equity  will 
enjoin,  even  if  the  state  of  the  title  was  known  to  all  the  parties 
when  the  trust  deed  was  executed.  So  the  trustee  should  not  sell 
and  will  be  enjoined  if  the  debt  is  unliquidated  and  disputed,  but 
in  this  case  if  anything  is  admitted  to  be  due  the  debtor  applying 
for  the  writ  must  tender  or  bring  the  admitted  amount  into  court. 
The  amount  due  should  be  definitely  fixed  before  sale,  otherwise  die 
creditor  must  file  bill.  As  authority  for  the  fcNregoing,  see  Lant 
vs.  Tidbally  1  Gil.  (Va.)  180;  Johnnm  vs.  JFoson,  8  Ired.  (Eq.) 
880 ;  QibBon  vs.  Jone^y  5  Leigh  870  (amouiit  of  debt  disputed) ; 
RoBBett  vs.  Fisher^  11  Gratt.  499  and  cases ;  JameB  vs.  (7tM«,  1 
Patt  &  Heath  277 ;  Eunt  vs.  Bass,  2  Dev.  (Eq.)  292 ;  FUher  vs. 
BasBett,  9  Leigh  119 ;  Miller  vs.  Argyle^  5  Leigh  460  ;  Gay  vs. 
Eancockj  1  Rand.  72 ;  Ord  vs.  Noel,  5  Mad.  440 ;  2  Rob.  (Va.)  1 ; 
WUkiriB  vs.  QordoUy  10  Leigh  547,  where  the  trust  deed  was  to 
secure  a  debt  in  and  about  $2000,"  and  the  Court  held  that  the 
amount  should  be  precisely  ascertained  before  sale ;  Peck  vs.  Peck, 
9  Yerg.  801;  Ooh  vs.  Savage,  Clark  (N.  T.)  R.  861. 

On  similar  grounds,  equity  will  temporarily  enjoin,  if  thereby 
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new  and  farther  litigation  will  be  avoided :  16  Ydsej  267.  Bat  a 
sale  will  not  be  stayed  antil  the  different  owners  of  the  eqaitj  of 
redemption  shall  settle  what  amount  or  proportion  each  is  to  con- 
tribate.  They  most  pay  the  whole  debt,  and  adjust  their  rights 
afterwards.  Yet,  in  a  proper  case,  the  Court  will  direct  the  order 
of  sale  of  the  various  parcels :  Brinekerhoff  vs.  Laming^  4  Johns. 
Cb.  65;  lid.  447,425. 

If  the  whole  debt  is  contested  on  the  ground  of  usury,  equity 
will  enjoin  until  its  validity  is  established :  Marks  vs.  Morri$y  2 
Munf.  407.  If  any  amount  is  admitted  to  be  due  by  the  bill  ask- 
ing for  an  injunction,  it  must  be  tendered  before  the  writ  will  be 
granted :  Shan  vs.  Ooolhaugh,  10  Iowa  30 ;  7  Id.  83 ;  11  Id.  242. 

Sec.  40.  Surplus — To  whom  distr^uted — Rights  of  debtor  and 
lien-holders. — Contests  about  the  surplus  remaining  after  a  sale  are 
of  frequent  occurrence.  Space  does  not  allow  an  extended  discus- 
sion. We  indicate  some  of  the  more  important  principles,  referring 
to  the  authorities  cited  for  their  application  and  illustration. 

As  a  sale  on  a  second  deed  of  trust  does  not  exonerate  the  pro- 
perty from  the  lien  of  the  first,  any  surplus  from  a  sale  on  the 
second  deed  will  be  applied  in  payment  of  the  third,  and  not  of  the 
first :  Eelweg  vs.  Heitcamp,  20  Mo.  569. 

If  there  are  no  subsequent  liens,  the  surplus  belongs  to  the 
grantor  or  his  assigns :  Q-oulden  vs.  Buchelew^  4  Cal.  107 ;  Pierce 
vs.  Robinson^  13  Id.  116;  see  also  cases  cited  infra*  In  this 
country  the  surplus  goes  to  the  heirs,  and  is  assets:  1  Johns.  Ch. 
119.^  Representing  the  equity  of  redemption,  the  widow  is  dowa- 
ble  in  it :  Hinchman  vs.  StiteSy  1  Stockt.  454.  The  debtor  may 
assign  this  surplus,  but  not  so  as  to  defeat  liens  on  the  land  existing 
at  the  time  of  the  assignment :  Doniphan  vs.  Paxtony  19  Mo.  288 ; 
Palmer  vs.  Yarboroughj  1  Ired.  (Eq.)  810. 

Judgments,  in  most  of  the  States  {supra^  sec.  11,  and  note),  are 
liens  upon  the  residuary  interest  of  the  trustor,  subject  to  the  in- 

1  In  a  recent  case  in  Illinois,  the  Supreme  Coari,  after  holding  that  jadgments 
were  liens  on  the  grantor's  equity  of  redemption,  decided  that  the  general  exe- 
cutor of  the  debtor  was  entitled  to  the  surplus  in  preference  to  the  Judgment- 
creditors  :  PahlnuM  ts.  Skumway,  24  HI.  127.  With  great  deference  it  is  subinitted 
that  this  oonolosion  is  untenable. 


734 


SALES  AND  TITLES  UNDER  DEEDS  OP  TRUST. 


cumbrance  of  the  deed  of  trust.  And  Bales  under  the  latter  cut 
off  the  former. 

Although  the  decisions  are  not  in  full  accord,  the  weight  of 
authority  and  the  better  opinion  will  warrant  the  following  proposi- 
tions :  that  to  entitle  the  judgment-creditor  to  a  lien  on  or  to  follow 
the  surplus,  his  judgment  or  execution  must  be  a  lien  on  the  pre- 
mises; if  thus  a  lien,  he  has  a  right  to  follow  the  surplus,  and  this 
right  cannot  be  destroyed  or  postponed  by  levy  or  garnishment  on 
behalf  of  a  subsequent  judgment-creditor ;  but  the  surplus  will  be 
distributed  in  the  order  of  the  liens,  whether  by  judgment  or  mort- 
gage, on  the  land  out  of  which  it  arose:  Bodine  vs.  Moore,  18  N. 
Y.  847;  Catkins  vs.  Mell,  20  Id.  152;  White  vs.  Watking^  28 
M ).  429 ;  Doniphan  vs.  Paxton^  19  Id.  288 ;  Kennedy  vs.  Ham- 
mond, 16  Id.  341;  Cook  vs.  Dillon^  9  Iowa  407;  Pahlman  vs. 
Sliumway,  24  111.  127;  Presnell  vs.  LanderSy  5  Ired.  (Eq.)  251; 
Harrison  vs.  Battle^  1  Dev.  (Eq.)  541;  81  Miss.  128;  1  Ired. 
(Eq.)  310 ;  Chase  vs.  Parker^  14  Iowa  (not  yet  reported) ;  BartleU 
vs.  Qage,  4  Paige  608;  1  Id.  181,  658,  636;  Averill  vs.  Loueks, 
i)  Barb.  S.  C.  R.  470 ;  Eddy  vs.  Smith,  18  Wend.  488 ;  Waller  vs. 
Harris,  7  Paige  167 ;  s.  c,  20  Wend.  666.  If  there  are  no  such 
lions,  and  it  has  not  been  assigned,  it  may,  of  course,  be  attached, 
garnisheed,  or  otherwise  reached  in  the  hands  of  the  trustee  as  the 
debtor's :  Beam  vs.  CrutcheTy  4  Yerg.  461 ;  Hill  on  Trust.  344, 
note  and  cases. 

It  is  stated,  arguendo,  in  Cook  vs.  Dillon,  supra,  that  the  trustee 
is  not  bound  to  take  notice  of  or  search  for  subsequent  judgments  oi 
liens,  and  that  if  such  lien-holders  do  not  notify  him  of  their  rights, 
he  will  be  without  fault  and  without  liability,  if  he  pays  the  surpln? 
over  to  the  creator  of  the  trust.  J.  F.  D. 

Davenport,  Iowa. 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Maine. 

i 

ELI  F.  LITTLEFIELD  V9.  INHABITANTS  OP  BROOKS. 

A  domioU  once  acquired  oonttDues  till  a  new  one  is  gained.  Wliile  in  transit  the 
old  domicil  remains. 

An  inhabitant  of  A.  on  80tli  March  leaves  that  place  with  the  intention  of  residing 
in  C. ;  on  1st  April  he  arrives  at  B.  and  the  next  day  reaches  where  he 
establishes  his  residence.  It  was  held,  that  for  the  purposes  of  taxation  he  was 
to  be  deemed  an  inhabitant  of  A.  on  Ist  April,  and  was  liable  to  taxation  there. 

Exception  to  the  ruling  of  Appleton,  J. 

This  was  asaumpeit  in  which  the  plaintiff  claims  to  recover  the 
amount  paid  to  the  collector  of  the  defendant  town  as  taxes — the 
payment  of  which  he  contests,  on  the  ground  that  he  was  not  an 
inhabitant  thereof. 

The  only  question  raised  is  his  liability  to  taxation  as  an  inhab- 
itant of  the  defendant  town. 

It  appeared  that  in  March,  1860,  the  plaintiff  was  an  inhabitant 
of  Brooks ;  that  on  the  80th  of  March  he  formed  the  intention  of 
leaving  that  town  as  his  place  of  residence ;  that  ho  accordingly 
left  that  day  and  went  to  Monroe ;  that  on  the  1st  April  he  pro- 
ceeded to  Bangor,  where  he  spent  the  night,  and  on  the  2d  of 
April  reached  Oldtown,  at  which  place  it  was  his  intention  to  make 
his  residence  when  he  left  Brooks. 

On  these  facts  the  presiding  judge  decided  that  for  the  purposes 
of  taxation  the  plaintiff  was  an  inhabitant  of  Brooks,  and  was  there 
legally  taxed,  and  thereupon  ordered  a  nonsuit — to  which  the 
plaintiff  filed  exceptions. 

(?.  P.  Sewallf  for  plaintiff. 

Blake  ^  QarnBcy^  for  defendants. 

Appleton,  C.  J.— By  R.  S.  1857,  eh.  6,  sec.  1,  it  is  provided 
that  a  poll-tax  %hall  be  assessed  upon  every  male  inhabitant  of 
thi$  State  above  the  age  of  twenty-one  years,  whether  a  citizen  of 


736  LITTLBFIBLD  t8.  INHABITANTS  OF  BROOKS. 

the  United  States  or  an  alien,  in  the  manner  provided  by  law, 
unless  he  is  exempted  therefrom  by  the  provisions  of  this  chapter." 

By  sect.  10,  all  pertonal  prapertjff  within  or  without  this  State 
except  in  the  cases  enumerated  in  the  following  section,  shall  be 
assessed  to  the  owner  in  the  town  where  he  is  an  inhabitant  on  the 
first  day  of  April  in  each  year."  Neither  the  plaintiff  nor  his 
property  are  within  the  exemptions  nor  the  exceptions  of  the 
statute. 

By  these  provisions  it  is  unmistakeably  apparent  that  it  was  the 
legislative  intention  that  every  male  inhabitant  of  this  State,  and 
that  all  personal  property  within  the  same,  with  certain  exceptions 
not  affecting  this  case,  should  be  taxed.  No  person  is  to  be 
exempt.  No  one  should  be.  No  property  is  exempt.  None 
should  be.  The  payment  of  taxes  is  the  price  paid  for  the  pro- 
tection which  government  gives  to  person  and  to  property.  The 
State  affords  security  to  all  persons.  It  protects  all  property. 
The  burden  of  maintaining  government  should  be  co-extensive  with 
the  benefits  conferred. 

The  statute  assumes  that  every  inhabitant  of  the  State  is  an 
inhabitant  of  some  place  therein.  Every  inhabitant,  by  the  statu- 
tory definition  of  the  word,  has  an  established  residence"  some- 
where :  B.  S.  1857,  ch.  1,  sec.  2.  If  this  be  not  so,  then  one 
might  be  an  inhabitant  and  not  within  the  exception,  and  yet  not 
liable  to  taxation,  which  would  be  against  the  plain  and  clear 
language  of  the  statute.  Assuming,,  therefore,  that  all  the  male 
inhabitants  of  the  State,  not  specially  exempted,  are  to  be  taxed 
somewhere,  the  question  arises  where  was  the  plaintiff  to  be  taxed? 

To  determine  this,  it  remains  to  ascertain  where  he  was  an 
inhabitant — where  had  he  a  domicil.  Domicil,  says  Phillimore  in 
his  Law  of  Domicil  13,  is  ^'a  residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive  proof  of  an  intention  to 
remain  there  for  an  unlimited  time."  Every  one  at  birth  re- 
ceives a  domicil  of  origin,  which  adheres  till  another  is  acquired; 
and  so  throughout  life,  each  successive  domicil  can  only  be  lost  by 
the  acquisition  of  a  new  one:"  Westlake,  Private  International 
Law  88.   While  in  traneitu  the  old  one  remains.   It  continues 
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till  a  new  one  is  acquired,  facto  et  animo.  The  Roman  Law  wae 
otherwise.  It  was  iiquii  domieilio^  relieto  naviget  vel  iter  fadat^ 
quarem  quo  se  eonferat  cUque  uH  constituat,  hune  puto  Hne  domi- 
eUio  eue.  Bat  snch  is  not  oar  law.  The  old  domicil  oontinnes 
till  the  acquisition  of  the  new  one :  Story,  Conflict  of  Laws,  §  48. 

The  plaintiff  has  a  domicil  somewhere.  He  is  to  be  deemed  an 
inhabitant  of  some  place.  He  was  in  Uinere.  He  was  not  an 
inhabitant  of  Oldtown,  to  which  he  was  going,  for  the  fact  of  per- 
sonal presence  was  wanting.  He  was  not  an  inhabitant  of  Bangor, 
for  the  intention  to  be  one,  which  is  an  indispensable  requirement, 
did  not  co-exist  with  the  fact  of  his  personal  presence.  The  old 
domicil  was  not  lost,  for  the  new  one  was  not  gained.  He  was 
rightly  taxed  in  the  defendant  town :  Bulhely  vs.  WilUam$Um^  8 
Oray  498.  Were  it  otherwise,  one  might  evade  taxation,  which 
would  be  a  meanness,  abhorrent  to  every  honorable  and  honest 
mind.  It  would  be  to  enjoy  the  benefits  and  shirk  the  burdens 
of  government. 

The  counsel  for  the  plaintiff  in  his  very  able  argument  has 
called  our  attention  to  certain  decisions  of  this  Court  in  relation 
to  the  settlement  of  paupers  as  applicable  to  the  present  inquiry. 

Before  considering  and  examining  the  cases  to  which  we  have 
been  referred,  it  may  be  observed  that  the  purpose  and  object  of 
the  statutes  relating  to  taxes  and  to  paupers,  and  the  language 
in  which  they  are  respectively  embodied,  are  entirely  different. 
When  a  pauper  gains  a  settlement,  it  is  by  having  his  home  in  a 
town  five  successive  years,  without  receiving,  directly  or  indirectly, 
supplies  as  a  pauper:"  B.  S.  1857,  ch.  24,  sec.  1.  One  becomes 
an  inhabitant,  one  acquires  a  domicil,  by  the  residence  of  a  day, 
if  to  this  the  requisite  intention  be  superadded. 

In  considering  the  decisions  under  the  statute  relating  to  pau- 
pers, it  should  be  further  remembered  that  neither  the  word 
'^domicil"  nor  "inhabitant"  is  to  be  found  therein,  and  the 
opinion  of  the  Court  in  each  case  is  made  to  depend  upon  the 
peculiar  language  of  the  act  under  consideration.  In  Exeter  vs. 
Brighton^  15  Maine  58,  Weston,  C.  J.,  says :  If  he  (the  pauper) 
abandons  his  former  residence  with  an  intention  not  to  returui  but  ' 
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to  fix  his  home  elsewhere,  while  in  the  transit  to  his  new  and  it 
may  be  distant  destination,  we  are  of  opinion  that  whatever  may 
be  said  of  his  dcnnicil,  his  home  has  oeased  at  his  former  reaidenee^ 
fpUhin  the  Tneankig  of  the  etaimU  for  the  relief  of  the  poor.'' 

In  Jefferson  vs.  Washington^  19  Maine  298,  Whitman,  G.  J., 
uses  the  following  language :  The  counsel  {or  the  defendant  in 
error,  in  bis  argument,  treats  the  wards  dwelliag-plaee  and  home 
as  if  synonymous  with  domieil,  and  proceeds  to  argue  that  one 
domicil  continues  till  another  is  gained,  and  that  to  have  a  domieil 
a  man  need  not  have  any  particular  place  of  dwelling  or  fmr  his 
home ;  and  he  cites  numerous  authorities  to  support  his  position. 
But  the  answer  to  all  is,  that  domicil,  though  in  familiar  language 
used  very  properly  to  signify  a  man's  dwelling-house,  has  in  certain 
cases  arising  under  international  law  and  in  kindred  cases  thereto, 
a  sort  of  technical  meaning.  And  the  authorities  cited  all  apply 
to  it  in  this  sense.  It  fixes  the  character  of  the  individual  in 
reference  to  certain  rights,  duties,  and  obligations ;  but  dwelling- 
place  and  home  have  a  more  limited,  precise,  and  local  applica- 
tion." In  Warren  vs.  Thomastonf  48  Maine  406,  RiCB,  J.,  in 
delivering  the  opinion  of  the  Court,  says :  In  the  discuaaions  in 
our  books  upon  the  pauper  law  the  term  domieil  is  frequently  used. 
The  term  is  not  found  in  the  statute,  but  has  been  interpolated 
upon  it  by  the  Court.  Its  introduction  has  at  times,  it  is  feared, 
tended  to  confuse  and  mislead  rather  than  to  simplify  and  aid  in 
the  trial  of  this  class  of  cases.  In  its  ordinary  sense,  as  used  by 
legal  writers,  it  has  not  the  same  restricted  meaning  as  the  words 
residence,  dwelling-place,  and  home  have  in  the  statute  under 
•consideration.''  The  meaning  of  words  and  the  purport  of  lan- 
guage must  ever  have  reference  to  the  purposes  for  which  they  are 
used,  and  the  subject-matter  to  which  they  refer. 

Exceptions  overruled. 

Cutting,  Goodenow,  Davis,  Kent,  and  Walton,  JJ.,  concurred. 


The  prindpleft  of  law  upon  which  the 

foregoing  opinion  resis,  eeem  to  be  very 
well  established,  but  a  difficulty — often 
Bot  iaooaeiderable — arises  in  the  appli- 


cation of  tl^ese  (kmillar  principles  or 
maxims  to  the  complicated  facts  of  cases. 
And  this  is  the  more  obrious  when  wf 
remember,  as  remarked  by  Chief  Justice 
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SBA.W  in  Thomdike  ««.  City  of  BoBton, 
1  Met.,  th&t  '*it  may  often  ooour  tli«t 
the  evidence  of  fiftots  tending  to  estabUeh 
the  domicil  in  one  place  woold  be 
entirely  conclusive  were  it  not  for  the 
existence  of  facts  and  oircnmstanoes  ol 
a  still  more  oonolusiTe  and  deo&sive 
character  which  fix  it  beyond  question 
in  another."   The  principles  or  maxims 
to  which  r«fei«noe  has  been  made  are, 
"  that  every  person  has  a  domicil  some- 
where, and  no  person  can  have  more 
than  one  domicil  at  the  same  time  for 
one  and  the  same  purpose."   And  it 
follows  from  these  maxims  that  <'a  man 
retains  his  domicil  of  origin  till  he 
changes  it  by  acquiring  another;  and 
80  each  successive  domicil  continues 
until  changed  by  acquiring  another:" 
Opinion  of  the  Judges  of  the  Supreme 
Judicial  Court  of  Massachusetts,  5  Met 
587 ;  Otis  vt.  Boston,  12  Cush.  60.  It 
is  equally  well  settled  that  in  order  to 
change  the  domicil  the  fact  and  intent 
must  concur — neither  alone  is  sufficient 
— ^by  which  it  must  be  intended  that 
there  needs  to  be  a  change  of  residence, 
with  an  intention  to  remain  in  the  new 
place  of  residence  an  indefinite  time, 
and  without  the  intention  of  returning 
to  the  former  domicil  at  any  particular 
period  or  when  any  particular  purpose 
is  accomplished:  Hegeman  vs.  Fox,  81 
Barb.  (N.  Y.)  476;  Bulkley  V9,  Inhabit- 
ants of  Williamstown,  8  Gray  496; 
Holmes  vt.  Greene,  7  Id.  300 ;  Jamaica 
V*.  Townshend,  19  Verm.  267 ;  Mann  vt, 
Clark,  88  Id.  60 ;  Hairston  vt.  Hairston, 
27  Miss.  704;  Henrietta  vs.  Oxford,  2 
Ohio  (N.  S.)  82.    Doubtless  this  must 
be  taken  with  a  reasonable  limitation  as 
to  the  time  occupied  in  accomplishing 
the  particular  purpose,  otherwise  a 
general  residence  might  grow  on  the 
special  purpose."    See  1  Am.  Lead. 
Cases  750,  as  to  this  point,  in  regard  to 
domioils  generally:  Mann  vs.  Clark, 


supra.  It  often  happens  in  cases  of 
divided  residence  that  the  circumstances 
of  each  are  so  nearly  balanced  that  the 
intention  of  the  party  to  consider  the  one 
or  the  other. to  be  his  domicil  will  de- 
termine it  to  be  so. 

The  fact  of  change  of  residence  being 
open  and  notorious,  generally  and  na- 
turally the  proof  is  comparatively  easy. 
The  intent  or  the  purpose  of  the  change 
of  residence,  not  always  so  distinctly 
marked  by  outward  acts,  may  not  be  so 
easy  of  proof.  The  conduct  of  the  party, 
what  he  does  in  regard  to  the  removal, 
is  often  quite  sufficient  to  prove  the 
intent.  In  addition,  the  declarations  of 
the  party  in  regard  to  the  purpose  of 
his  change  of  residence,  made  in  con- 
nection with  any  acts  of  removal,  are 
admissible  in  his  behalf. 

In  Cole  vs.  Cheshire,  1  Gray  444, 
Thomas,  J.,  says:  "The  plaintiff  must 
prove  that  he  left  Cheshire  with  the 
intent  of  abandoning  his  old  domicil 
and  of  acquiring  a  new  one.  That 
intent  is  manifested  by  what  he  does, 
and  by  what  he  says  when  doing,  and 
sometimes  as  significantly  by  what  he 
omits  to  do  or  to  say."  See  Eilbum  vs. 
Brunett,  8  Met.  200. 

In  Thomdike  vs.  City  of  Boston,  1 
Met.  242,  it  was  held  that  a  letter  from 
plaintiff  to  his  agent,  containing  in- 
structions as  to  sale  of  his  mansion- 
house  in  Boston,  and  expressing  his 
intention  not  to  return  to  Boston,  writ- 
ten about  a  year  after  he  had  left 
Boston,  but  before  he  had  any  know- 
ledge that  the  tax  in  question  had  been 
assessed  on  him,  was  admissible.  It 
was  admitted  as  a  part  of  the  res  gesicE^ 
and  the  fact  was  mentioned,  that  it  was 
written  before  any  controversy  existed, 
or  the  plaintiff  knew  that  he  was  taxed. 
In  Salem  vs.  Lynn,  13  Met.  645,  Dewbt, 
J.,  says  in  his  opinion  in  which  Thorn- 
dike  vt.  Boston  is  cited,  after  stating  the 
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nile  in  reUtion  to  admiUing  deelani- 
tions  as  a  pari  of  the  rat  ^efto,  Some- 
what greater  latitude  is  allowed  in 
reference  to  the  time  of  making  each 
declarations  when  the  qnestion  relates 
to  the  domidl  of  the  l^rty  at  a  par- 
tiealar  period." 
^  It  is  sometimes  said  generally  that 
deolarations  and  letters  made  or  written 
ante  litem  motam,  or  when  no  motive 
exists  to  falsify  or  deoeive,  are  admissi- 
ble. See  1  Am.  Lead.  Cases,  note.  The 
declaration  of  residence  in  a  oonvejance 
is  not  conolnsiTe,  unless  the  domioil  is 
one  of  the  causes  of  the  contract:  Till- 
man vs.  Moselj,  14  La.  An.  Rep.  710. 
As  the  residence  of  the  parties  to  a 
written  contract  is  generally  inserted 
merely  to  identity  them,  it  is  obTious 
that  it  would  be  of  little  weight  in  de- 


termining the  domieil  of  a  party  when 
there  was  a  divided  residence.  When 
parties  are  made  witnesses  in  their  own 
behalf,  they  may  testify  to  the  intent  of 
their  removal  or  change  of  remdenoe,  it 
being  a  substantial  and  material  foci — 
wholly,  if  not  exclusively,  within  their 
own  knowledge:  Fisk  v».  Chester,  8 
Gray  60.  A  person  being  at  a  place  is 
prmUt  fads  evidence  that  he  is  domiciled 
there:  2  Bos.  ft  Pul.  229,  n. ;  Bfann  w. 
Clark,  88  Verm.  60.  But  it  is  a  pre- 
sumption easily  rebutted. 

As  to  what  constitutes  a  domieil,  see 
Chanie  m.  Wilson,  1  Bosworth  685,  and 
Cheneiy  m.  Waltham,  8  Cush.  827 ;  and 
for  a  ftill  discussion  of  the  whole  sulgect 
of  domieil,  see  the  learned  note  in  I 
Am.  Lead.  Cases  742.         W.  A.  H. 


State  of  New  Hamf%hire. 

RIGHT  OP  SUFFRAGE  OF  VOLUNTEERS  IN  SERVICE 
OF  THE  UNITED  STATES. 

House  of  Represbntatiyes, 
June  Session,  1868. 
Ordered  that  the  Clerk  be  requested  to  famish  a  copy  of  the 
bin,  entitled  ^  An  act  to  secure  the  right  of  suffrage  to  the  qualified 
TOters  of  this  State,  engaged  in  the  military  or  naval  service  of 
their  country,'  to  each  of  the  Justices  of  the  Supreme  Judicial 
Court,  with  the  request  that  they  will  inform  the  House,  at  an  early 
day,  of  their  opinion  concerning  the  constitutionality  of  the  bill." 

OPINION. 
To  the  Eouee  of  Bepraentatives  : 

The  undersigned,  Justices  of  the  Supreme  Judicial  Court,  in  ac- 
cordance with  the  foregoing  request,  submit  the  following  opinion. 
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The  first  section  of  the  bill  in  question  provides,  that,  in  time  of 
war,  ftc,  every  qualified  voter  of  the  State,  engaged  in  the  military 
or  naval  service  of  this  State  or  of  the  United  States,  whose  name  is 
on  the  check-list  of  the  town,  &;c.,  in  which  he  has  his  home,  who  shall 
on  the  day  of  any  election  for  state,  county,  and  town  officers,  &c.,  be 
without  the  limits  of  this  State,  but  in  the  actual  service  of  the 
country,  not  having  deserted  or  been  dismissed  therefrom,  may  be 
present  by  his  attorney  and  vote  by  ballot  at  any  such  election,  at  the 
meeting  held  for  that  purpose  in  the  town,  &c.,  where  he  shall  have 
his  residence  at  the  time  of  such  election,  and  where  his  name  shall  be 
on  the  check-list.  The  second  section  provides  that  every  such  voter 
shall  by  a  power  of  attorney,  executed  by  him  within  forty  days 
next  preceding  the  day  of  such  election,  authorize  some  legal  voter 
of  the  town  where  he  has  his  residence,  to  cast  for  him  his  vote  or 
votes,  in  the  same  manner  as  other  votes  are  cast,  for  all  officers 
for  which  he  would  have  the  right  to  vote  by  ballot,  if  he  were  in  per- 
son present  at  such  election.  This  section  also  prescribes  the  mode  in 
which  such  power  of  attorney  shall  be  executed ;  and  it  further  pro- 
vides that  such  voter  shall  make  and  attach  to  his  power  of  attorney 
his  affidavit  in  a  form  prescribed ;  which  in  effect  sets  out  the  facts 
that  under  these  provisions  entitle  him  to  vote,  and  states  that  he 
has  not  empowered  any  other  person  than  the  one  named  in  the 
power  of  attorney  to  deliver  any  vote  for  him  at  such  election,  and 
also  describes  the  name  and  station  of  the  company,  &c.,  to  which 
he  belongs. 

The  third  section  provides  that  such  voter  shall  prepare  and  fold 
the  ballot  or  ballots  he  may  cast  at  such  election,  write  his  name  on 
the  back  of  each,  with  his  residence  and  the  name  of  the  company, 
&c.,  in  which  he  is  serving,  and  transmit  the  same,  with  the  power 
of  attorney  and  affidavit,  by  mail  or  otherwise  to  the  person  named 
in  the  power  of  attorney. 

The  fourth  sect,  provides  that  such  attorney  shall  deliver  such  bal- 
lots to  the  moderator  of  the  meeting  to  be  held  for  such  election  in 
the  town,  &c.,  where  his  principal  has  his  residence,  on  the  day  of  such 
election  and  at  the  proper  time  for  casting  such  ballots,  and  that  the 
moderator  shall  receive  them  in  the  same  manner  as  other  ballots  are 
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received,  and  thereupon  the  town  clerk  shall  check  the  name  of  the 
principal  if  the  vote  be  taken  by  the  check-list ;  and  that  the  ballot 
or  ballots  shall  be  sorted,  counted,  declared,  recorded,  and  returned 
in  the  same  manner  and  have  the  same  effect  as  other  ballots  cast 
at  such  election. 

The  fifth  section  enacts  that  the  attorney,  ^heh  he  delivers  such 
ballots  to  the  moderator,  shall  also  deliver  to  him  witfi  the  power 
of  attorney,  authenticated  by  the  voter's  affidavit,  his  own  affidavit 
in  a  form  prescribed,  and  in  substance  stating  that  the  attorney  is  a 
legal  voter  of  the  town,  &;c.,  and  that  the  ballots  ptesetited  by  him  aB 
the  votes  of  his  principal  are  the  identical  ballots  received  by  him 
froin  such  principal,  and  that  they  have  not  been,  to  his  knowledge 
or  belief,  exchanged,  altered,  or  effaced  in  any  tnanner  ;  and  that 
this  affidavit  with  the  power  of  attorney,  &c.,  shall  be  filed  by  the 
town  clerk  in  the  same  manner  that  the  check-list  is  to  be  filed. 

By  the  sixth  section,  moderators  refusing  to  receive,  sort,  count, 
and  declare  such  ballots,  town  clerks  refusing  to  record  and  return 
the  same,  or  to  check  the  names  of  such  voters,  and  attorneys  wil- 
fully refusing  or  neglecting  to  deliver  such  ballots,  are  made  liable 
to  fine  or  imprisonment,  or  both. 

The  seventh  section  provides  the  punishment  for  perjury  by  such 
voters  or  attorneys,  and  for  forgery  of  such  powers  of  attorney,  4c. 

The  eighth  section  requires  the  Secretary  of  State  to  prepare 
and  furnish  the  blank  forms  necessary  under  these  provisions. 

The  ninth  section  provides  that  the  absence  of  such  voter  from  the 
place  of  his  residence  while  engaged  in  such  service,  shall  not  affect 
his  right  of  suffrage,  and  makes  it  the  duty  of  the  selectmen  of  the 
several  towns,  &c.,  to  insert  and  retain  upon  the  check-list  the  names 
of  such  voters,  and  provides  a  penalty  for  the  omission  to  do  so. 

It  is  somewhat  noticeable  that  the  bill  does  not  in  terms  limit 
the  time  for  the  preparation  of  any  such  ballots  or  powers  of  attorney 
to  the  month  of  March,  nor  provide  for  any  revocation  of  the  power 
of  attorney,  or  any  change  of  vote  by  the  elector,  nor  does  it  contain 
any  provision  that  his  vote  shall  be  rejected  if  the  elector  is  not 
living  on  the  day  of  the  election. 

By  the  common  law,  in  elections  of  public  and  municipal  corpo- 
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rations,  and  in  all  other  public  elections,  every  Tote  must  be  personally 
given.  2  Kent  Com.  294,  (citing  the  case  of  The  Dean,  ^c?.,  of 
Femesy  Davies  129,)  Ang.  k  A.  Corp.  (8d  Ed.)  95-97,  Taylor  vs. 
GrUwold,  2  Green  (N.  J.)  226,  234,  235 ;  Phillips  vs.  Wickham,  1 
Paige  578 ;  State  vs.  iTwdor,  5  Day  388 ;  see  Attorney-General 
vs.  Seottj  1  Vesey  418.  The  history  of  the  origin  of  the  powers 
of  towns  in  New  England,  and  of  the  nature  and  usages  of  their 
meetings,  shows  that  in  this  respect  the  practice  here,  before  and  at 
the  date  of  the  adoption  of  the  Constitution,  was  in  accordance 
with  the  general  rule  of  the  common  law.  As  the  language  of  the 
Constitution  is  to  be  understood  in  the  sense  in  which  it  was  used 
at  the  time  of  its  adoption  (Opinion  of  the  Justices,  41 N.  H.  551), 
and  as  that  time,  both  by  the  common  law  and  by  the  settled  usage 
here,  the  right  of  voting  for  public  officers  was  a  right  that  must 
be  exercised  personally  by  the  voter  at  the  meeting  held  for  the 
purpose,  it  follows  that,  if  no  different  provision  is  ma^e  in  the 
Constitution,  the  right  of  suffrage  established  by  it  is  to  be  exercised 
by  the  voter  in  person,  at  the  meetings  duly  held  for  that  purpose. 

Our  Constitution  has  the  following  provisions :  "  The  members  of 
the  House  of  Representatives  shall  be  chosen  annually  in  the  month 
of  March Art.  12.  "All  persons  qualified  to  vote  in  the  election 
of  Senators,  shall  be  entitled  to  vote  within  the  district  wherein 
they  dwell  in  the  choice  of  Representatives Art.  18.  "  The 
freeholders,  &c.,  of  each  district,  qualified,  &c.,  shall  annually  give 
in  their  votes  for  a  Senator  at  some  meeting  holden  in  the  month 
of  March Art.  27.  "  The  Senators  shall  be  chosen  in  the  manner 
following,  viz :  Every  male  inhabitant  of  each  town,  &c.,  except,  &c., 
shall  have  a  right,  at  the  annual  or  other  meetings  of  the  inhabitants 
of  said  towns,  Ac,  to  be  duly  warned  and  holden  annually  forever 
in  the  month  of  March,  to  vote  in  the  town,  &c.,  wherein  he  dwells, 
for  the  Senator  in  the  district  whereof  he  is  a  member  Art.  28. 
"  Every  person  qualified,  &c.,  shall  be  considered  an  inhabitant  for 
the  purpose  of  electing  and  being  elected  into  any  office  or  place 
within  this  State,  in  the  town,  &;c.,  where  he  dwelleth  and  hath  his 
home Art.  80.  The  inhabitants  of  plantations,  &c.,  qualified, 
&c.,  who  are  or  shall  be  required  to  assess  taxes  upon  themselves, 
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kCy  shall  have  the  same  privilege  of  voting  for  Senators  in  the  plan- 
tations, &c.,  wherein  they  reside,  as  the  inhabitants  of  the  respective 
towns,  &c.,  have,  and  the  meetings  of  such  plantations,  &c.,  for  that 
purpose  shall  be  holden  annually  in  the  month  of  March,  at  each 
places  respectively  therein  as  the  assessors  thereof  shall  direct ;  which 
assessors  shall  have  like  authority  for  notifying  the  electors,  col- 
lecting and  returning  the  votes,  as  the  selectmen  and  town  clerks 
have  in  their  several  towns  by  this  Constitution  Art.  31.  The 
meetings  for  the  choice  of  Governor,  Council,  and  Senators  shall  be 
warned  by  warrant  from  the  selectmen,  and  governed  by  a  moderator, 
who  shall,  in  the  presence  of  the  select  men,  (whose  duty  it  shall  be 
to  attend,)  in  open  meeting  receive  the  votes  of  all  the  inhabitants 
of  such  towns,  &c.,  present  and  qualified  to  vote  for  Senators ;  and 
shall,  in  said  meetings,  in  the  presence  of  the  said  selectmen,  and 
of  the  town  clerk  in  said  meetings,  sort  and  count  the  said  votes 
and  make^a  public  declaration  thereof,  with  the  name  of  every  person 
voted  for  and  the  number  of  votes  for  each  person ;  and  the  town 
clerk  shall  make  a  fair  record  of  the  same  at  large,  in  the  town  book, 
and  shall  make  out  a  fair  attested  copy  thereof,"  &c.:  Art.  32. 

The  Governor  shall  be  chosen  annually  in  the  month  of  March ; 
and  the  votes  for  Governor  shall  be  received,  sorted,  counted,  cer- 
tified, and  returned  in  the  same  manner  as  the  votes  for  Senators ; 
and  the  Secretary  shall  lay  the  same  before  the  Senate  and  House 
of  Representatives,  &c.,  to  be  by  them  examined,  and  in  case  of  an 
election  by  a  majority  of  votes  through  the  State,  the  choice  shall 
be  by  them  declared Art.  42.  "  There  shall  be  annually  elected 
by  ballot  five  Councillors,"  &c.  The  freeholders,  &c.,  in  each 
county,  qualified  to  vote  for  Senators,  shall  some  time  in  the  month 
of  March  give  in  their  votes  for  one  Councillor ;  which  votes  shall 
be  received,  sorted,  counted,  certified,  and  returned,  &c.,  in  the  same 
manner  as  the  votes  for  Senators,"  &c. :  Art.  60.  "  And  the  person 
having  a  majority  of  votes  in  any  county  shall  be  duly  elected  a 
Councillor,"  &c. :  Art.  61.  "  The  County  Treasurers  and  Registers 
of  Deeds  shall  be  elected  by  the  inhabitants  of  the  several  towns  in 
the  several  counties  in  the  State,  according  to  the  method  now 
practised  and  the  laws  of  the  State,"  &c. :  Art.  71.  It  shall  be  the 
duty  of  the  selectmen,  &c.,  in  warning  the  first  annual  meetings  for 
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the  choice  of  Senators,  after  the  expiration  of  seven  years  from  the 
adoption  of  this  Constitution  as  amended,  to  insert  expressly  in  the 
warrant  this  purpose  among  the  others  for  the  meeting,  to  wit :  to 
take  the  sense  of  the  qualified  Toters  on  the  subject  of  a  revision 
of  the  Constitution ;  and  the  meeting  being  warned  accordingly, 
and  not  otherwise,  the  moderator  shall  take  the  sense  of  the  qualified 
voters  present  as  to  the  necessity  of  a  revision ;  and  a  return  of 
the  number  of  votes  for  and  against  such  necessity  shall  be  made 
by  the  clerk,  sealed  up  and  directed  to  the  General  Court  at  their 
then  next  session  ;  and  if  it  shaU  appear  to  the  General  Court  by 
such  return  that  the  sense  of  the  people  of  the  State  has  been  taken, 
and  that  in  the  opinion  of  the  majority  of  the  qualified  voters  in 
the  State,  present  and  voting  at  said  meetings,  there  is  a  necessity 
for  a  revision  of  the  Constitution,  it  shall  be  the  duty,"  &c.,  *  * 
provided  that  no  alterations  shall  be  made  in  this  Constitution 
before  the  same  shall  be  laid  before  the  towns,  &c.,  and  approved 
by  two-thirds  of  the  qualified  voters  present  and  voting  on  the  sub- 
ject:" Art.  99. 

These  provisions  of  our  Constitution,  so  far  from  showing  an  in- 
tention to  depart  from  the  general  rule  of  the  common  law  as  to  the 
personal  presence  of  voters  at  public  elections,  seem  to  us  to  assume 
its  applicability,  and  to  require  that  the  right  of  voting  at  elections 
shall  be  exercised  by  the  voter  in  person  at  the  meetings  duly  held 
for  the  purpose,  in  the  places  in  the  State  pointed  out  by  the  Con- 
stitution, and  at  times  in  accordance  with  its  provisions.  It  is  also 
a  somewhat  significant  fact,  that  no  attempt,  so  far  as  we  are  aware, 
has  ever  before  been  made  in  this  State  to  dispense  with  the  neces- 
sity of  the  presence  at  the  meeting  of  the  town,  &c.,  of  each  elector 
who  shall  exercise  the  right  of  sufirage. 

Whether  in  every  case  the  elector  must  cast  his  vote  with  his  own 
hand,  we  need  not  inquire ;  for  if  it  were  allowable  that  the  votes 
of  infirm  or  disabled  electors  be  deposited  for  them  in  their  presence, 
it  would  by  no  means  follow  that  this  could  be  done  for  them  in  their 
absence ;  for  <^  an  act  done  by  me,  in  the  presence  and  under  the  con- 
trol of  another,  for  that  other,  is  regarded  not  as  the  exercise  of  a 
delegate^  authority,  but  as  the  personal  act  of  the  party  in  whose  be- 
half it  was  performed but  it  is  otherwise,  where  the  act  is  done 
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by  a  person's  direction  in  his  absence  and  beyond  his  control.  KU- 
der  vs.  Preseott,  4  Foster  268.    ffalisan  vs.  Bowey  6  Foster  S27. 

We  have  thus  far  considered  the  provisions  of  this  bill,  as  if  they 
were  in  fact  what  they  purport  to  b'e,  provisions  to  allow  the  elector 
to  vote  by  another  in  the  meeting  of  the  town,  fcc,  in  which  he  is  en- 
titled to  vote.  But  the  bill  in  effect  permits  the  elector  to  vote  at 
places  other  than  those  fixed,  and  at  times  different  from  those  pre- 
scribed by  the  Constitution,  and  oat  of  the  meetings  required  by  it 
for  the  purpose ;  and  this,  we  think,  is  in  csonfliA  with  its  provisions. 
For,  by  the  articles  which  we  havQ  cited,  an  election  is  to  be  deter- 
mined by  the  will  of  the  voters  qualified  at  the  time  fixed  agreeably 
to  the  Constitution  for  the  election,  as  that  will  then  exists  and  is 
then  expressed  in  the  mode  pointed  out.  But  the  effect  of  a  statute, 
in  the  terms  of  this  bill,  might  be  to  substitute  in  the  election  for 
such  will,  so  expressed,  the  will  of  voters,  who,  at  various  other 
times,  had  been  qualified  electors,  as  it  had  as  these  various  times 
existed,  and  been  expressed  beyond  the  limits  of  the  State,  and  in 
no  meetings  held  in  accordance  with  the  requirements  of  the  Con- 
stitution ;  and  such  a  substitution  we  regard  as  a  violation  of  its 
terms  and  of  its  spirit. 

These  views  are  supported  to  a  considerable  extent  by  the  opinions 
recently  given  by  the  Courts  of  Connecticut  and  of  Pennsylvania. 
(Opinion,  &c.,  2  Am.  Law  Reg.  (N.  S.)  473.  Chase  vs.  Miller, 
lb.  146.) 

As  these  views  lead  us  to  the  conclusion  that  this  bill,  in  its  most 
prominent  feature,  is  in  conflict  with  the  provisions  and  the  spirit 
of  our  Constitution,  we  have  not  deemed  it  necessary  to  consider 
whether  it  might  also  be  objectionable  as  unequal  in  its  practical 
effects ;  or  as  dispensing  with  those  opportunities  for  conference 
and  consultation,  that  have  heretofore  been  deemed  important,  if 
not  essential,  to  the  successful  practical  operation  of  our  institutions ; 
or  whether  it  contains  provisions  otherwise  in  conflict  with  the  fun- 
damental law  of  the  State.  Sam*l  D.  Bbll, 

Henrt  a.  Bellows, 
Geo.  W.  Nbsmith, 
William  H.  Ba^tlbtt. 

June  26,  1868. 
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The  foregoing  opinion,  signed  by  a 
mfgority  of  Judges  of  the  same  political 
*  affinities  with  the  Legislature  by  which 
the  law  was  passed,  we  deem  not  un- 
worthy of  notice  in  the  present  trying 
crisis  of  public  a^airs.  We  should  not 
feel  at  liberty  to  allude  to  the  political 
affinities  of  the  judiciary  in  ordinary 
times,  or  at  any  time  when  the  soundest 
views  of  legal  and  constitutional  rights 
were  not  liable  to  lose  their  weight, 
from  any  snspicion  that  they  came  from 
those  not  well  disposed  towards  the 
present  National  Administration.  In 
order,  therefore,  to  gite  the  foregoing 
opinion  its  just  weight,  and  the  Judged 
due  credit  for  their  willingneBS  to  do 
right  if  the  sky  does  lower,  we  have  felt 
at  liberty  to  say  that  there  are  no  more 
loyal  men  in  New  Hampshire  than  those 
whose  names  are  subscribed  to  the  fore- 
going opinion,  and  that  a  majority  of 
the  number  have  never  allowed  them- 
selves to  be  seduced  by  the  popular  cry 
of  democracy,  if  that  be  a  delusion.  It  is 
humiliating  in  a  law  journal  to  be 
obliged  to  allude  to  such  considerations, 
but  we  felt  that  it  was  indispensable  in 
order  to  place  the  opinion  above  all 
suspicion. 

We  believe  in  the  integrity  and  inde- 
pendence of  what  may  be  called  an  elec- 
tive judiciary,  as  that  of  New  Hampshire 
is  practically,  but  not  nominally.  We 
believe  that  liberty  is  safe  so  long  as  the 
purity  and  firmness  of  the  Bench  can  be 
maintained.  And  we  believe  that  there 
has  been  no  satisfactory  evidence  of  any 
general  willingness  in  the  judiciary, 
either  State  or  National,  to  act  upon 
partisan  views  of  public  law.  And  it 
seems  to  us  the  most  hopeful  symptom 
of  the  times,  as  its  opposite  would  most 


unquestionably  prove  the  most  dis- 
astrous, that  the  judiciary  thus  far 
manifest  so  honorable  a  desire  to  keep 
above  the  low  level  of  partisan  views. 
The  republic  will  be  safe  as  long  as  the 
judiciary  remains  pure  and  incorrupt, 
and  not  one  hour  longer.  We  feel  a 
just  pride  in  the  creditable  character 
of  the  foregoing  opinion,  whose  perfect 
soundness  no  tilan  could  question.  But 
no  man  who  kne#  the  character  of  the 
men  as  well  as  we  do  cottld  have  Ex- 
pected anything  less ;  and  such  met  do 
not  desire  to  receive  commendation  fbr 
doing  thefar  dnty  only.  It  is  the  last 
thing  tot  whieh  such  men  look,  or  which 
they  would  willingly  accept.  And  we 
feel  that  we  owe  them  an  apology  for 
thus  alluding  to  their  public  relations 
and  private  opinions.  But  it  seemed 
requisite  to  a  full  understanding  of  the 
weight  of  the  opinion. 

We  desire  also  to  be  fully  understood 
as  not  objecting  to  any  civil  right  or 
privilege  being  conceded  to  our  volun- 
teer soldiery,  which  can  be  done  con- 
sistently with  principle  and  with  exist* 
ing  constitutional  restrictions.  But  we 
do  object  to  breaking  down  all  law,  and 
all  principle,  and  all  oonstitutional  re- 
strictions, in  a  wild  rush  of  blind  en- 
thusiasm on  behalf  of  the  army,  or  the 
navy,  or  the  cabinet,  or  the  President, 
or  the  judiciary.  And  as  the  judiciary 
is  the  only  regulator,  the  pendulum  and 
balance  wheel  of  the  machine  of  govern- 
ment, we  are  always  r^oiced  to  find  its 
responses  true  and  firm,  as  the  needle 
to  the  pole.  The  words  of  St.  Paul  to 
his  fellow-voyagers  in  the  shipwreck 
are  here  of  great  significance— can- 
not be  taved  except  thete  abide  in  the  ship. 
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Supreme  Court  of  Maine. 

JACKSON  VS.  THB  T.  A  C.  BAILBOAD  COMPANT. 

Without  some  Btatutoiy  proTuion,  no  action  can  be  maintained  in  the  name  of  an 
asflignee,  apon  interest  coupons,  which  contain  no  negotiable  words,  nor 
language  from  which  it  can  be  inferred,  that  it  was  the  design  of  the  corpora- 
tion issuing  them,  to  treat  them  as  negotiable  paper,  or  as  creating  an  obliga- 
tion distinct  from,  and  independent  of,  the  bonds  to  which  they  were  seyeraDj 
attached  when  the  bonds  were  issued. 

The  negotiability  of  such  coupons  is  a  question  of  law,  to  be  detennined,  ft^m  the 
papers  themselres,  bj  lized  and  well-settled  rules;  and  proof  of  custom,  as  to 
the  negotiabilitj  of  them,  is  inadmissible? 

The  bonds  being  specialties,  the  remedy  for  breaches  thereof,  is  by  an  action,  not 
of  assumpsit,  but  of  debt  or  of  coyenant  broken ;  not  being  legalfy  assignable, 
no  action  is  maintainable  in  the  name  of  the  holder,  though  he  be  assignee. 
OooDSHow,  J.,  dissenting. 

It  is  indispensable  to  its  maintenance  that  the  cause  of  action  exist  at  the  time  the 
action  was  commenced.    The  statute  of  1856,  c.  248,  does  not  remedy  this  defect. 

This  case  was  reported  in  fall  in  the  August  number  of  the 
Law  Registeb,  p.  585,  to  which  we  refer  the  reader.  In  the 
following  supplemental  note,  sereral  decisions  of  great  interest 
and  importance  are  added. 

Addendum. — Since  preparing  the  note  separate  from  the  bonds,  and  interest 

to  the  aboYe  case,  we  have  discoTcred  a  recoYered  from  the  date  of  the  demand 

considerable  number  of  cases  bearing  and  refrusal.   This  veiy  point  was  also 

upon  the  questions  before  discussed,  of  decided  in  Knox  Co.  vs.  Aspinwall,  21 

the  existence  of  which  we  either  were  How.  U.  S.  B.  639 ;  and  seems  to  hare 

not  aware,  or  else  the  fact  had  escaped  been  recognised  in  Zabriskte  vt.  C.  C. 

present  recollection.    In  BeaTer  Co.  vs.  &  C.  Bailway,  23  How.  U.  8.  B.  381, 

Armstrong,  Sup.  Ct  Penna.,  February  400.    This  aflfords  Yery  satisfactory  con- 

1868,  a  learned  and  elaborate  decision  firmation  of  the  Yiews  already  expressed 

was  delivered  by  Mr.  Justice  Bbad,  in  by  us,  and  can  scarcely  fail  to  couYinee 

which  the  cases  bearing  upon  the  ques-  the  Court  in  Maine,  that  the  present 

tion  were  thoroughly  reviewed,  and  the  weight  of  American  authority  is  very 

conclusion  arrived  at,  that  the  coupons  decidedly  in  favor  of  the  views  main- 

of  railroad  bonds  are  negotiable  instru-  tained  by  Mr.  Justice  Goodsnow. 
ments,  and  may  be  sued  by  the  holder  I.  F.  B. 
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Supreme  Court  of  New  York. 

m  THB  MATTER  OF  WILLIAM  J.  JORDAN;   SAME  OF  JOSEPH  ECK ; 
SAME  OF  JOHN  HEDGES. 

1.  Where  on  a  retam  to  a  writ  of  habeas  eorptUf  a  state  Judge  or  Court  is  j'udidalli/ 
apprited  that  the  party  is  in  custody  under  the  authority  of  the  United  Stales, 
such  Judge  or  Court  can  proceed  no  Airther.  The  prisoner  is  then  within  the 
dominion  and  exclusive  jurisdiction  of  the  United  States. 

2.  Under  the  second  section  of  chapter  24  of  the  Laws  of  Congress  of  1862,  it  is 
declared  that  "hereafter  no  person  under  the  age  of  eighteen  years  shall  be 
mustered  into  the  United  States  serrice,  and  the  oath  of  enlistment  taken  by 
the  recruit  shall  be  conclusive  as  to  his  age."  The  prisoner  having  been 
mustered  into  the  United  States  service,  and  having,  at  the  time  of  enlistment, 
made  a  declaration  under  oath  that  he  was  twenty-one  years  of  age,  and  these 
fiusts  having  been  stated  in  the  return  to  the  writ  of  habeat  corpus  by  the  party 
claiming  to  hold  him  in  custody  under  color  of  the  authority  of  the  United 
States :  Meldy  that  the  state  Judge  was  judicially  apprised''  that  the  prisoner 
was  in  custody  under  the  authority  of  the  United  States,  and  ihui  he  was  ousted 
of  his  jurisdiction. 

8.  The  case  of  AbUman  vs.  Booths  21  How.  U.  S.  606,  approved  and  followed. 

At  Chambers,  August  8,  1868,  before  E.  Darwin  Smith, 
Judge,  &;c. 

Gases  of  habeas  corpus.    The  facts  appear  in  the  opinion. 
0.  Nash  and  O-.  Parkery  for  petitioners. 
Job  HedgeSj  for  respondents. 

E.  Darwin  Smith,  J. — In  these  three  cases  writs  of  Tiabeas 
corpus  had  been  issued  returnable,  and  coming  on  to  be  heard  upon 
the  returns  thereto  together,  on  the  8th  of  August,  instant.  After 
argument,  I  dismissed  the  proceedings  for  reasons  then  stated 
orally,  but  as  these  applications  are  quite  frequent,  I  thought  it 
would  be  useful  to  state  my  reasons  for  such  decision,  and  the 
principles  governing  the  allowance  of  writs  of  habeas  corpus  more 
formally,  and  announced  at  the  time  that  I  should  do  so  at  my 
earliest  convenience. 

These  writs  of  habeas  corpus  were  respectively  allowed  upon  the 
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allegation  that  the  parties  whose  imprisonment  was  complained  of, 
were  minors  under  the  age  of  eighteen  years,  and  were  unlawfully 
held  and  restrained  of  their  liberty  by  military  officers,  on  the 
pretence  that  they  were  duly  enlisted  as  soldiers  into  the  service 
of  the  United  States. 

When  the  writs  were  allowed,  I  intimated  to  the  parties  apply- 
ing for  them,  that  I  thought  they  would  be  unavailing,  but  I  could 
not  refuse  to  allow  them. 

According  to  the  Habeas  Corpus  Act  of  this  State,  the  Judges 
of  this  Court  and  other  State  Judges  authorized  to  entertain  pro- 
ceedings under  the  act,  and  to  inquire  into  the  cause  of  the  im- 
prisonment of  any  person  restrained  of  his  liberty  within  the  State, 
have  no  discretion  in  respect  to  the  allowance  of  such  writs,  if  pe- 
titions are  presented  to  them  for  that  purpose  in  the  form  pre- 
scribed by  the  statute.  The  petitions  in  these  three  cases  were  in 
such  form. 

It  has  been  held  in  some  of  the  States,  that  it  is  not  the  duty 
of  the  Judge  or  Court  applied  to  for  the  allowance  of  a  writ  of 
habeas  corpus^  to  allow  the  same  if  he  is  satisfied  upon  the  petition 
and  commitment  annexed  that  it  will  be  their  duty  to  remand  the 
prisoner. 

In  the  case  of  Passmore  Williamsonj  8  Am.  Law  Register  741, 
Chief  Justice  Lewis,  of  the  Supreme  Court  of  Pennsylvania,  so 
held  and  refused  the  writ,  and  the  Supreme  Court  of  that  State, 
in  the  same  case,  on  an  application  to  the  Court  for  the  writ,  so 
held :  26  Penn.  R.  (2  Casey)  9. 

Whether  the  Habeas  Corpus  Act  of  Pennsylvania  is  the  same  as 
the  statute  in  this  State,  I  am  not  apprised ;  but,  under  this  deci- 
sion, as  it  is  the  decision  of  the  highest  Court  in  that  State,  it 
would  doubtless  be  entirely  safe  and  proper  for  any  Judge  in  that 
State  to  refuse  the  writ  when,  upon  the  face  of  the  papers,  he  was 
of  the  opinion  that  it  ought  not  to  be  granted,  for  the  above-men- 
tioned reasons.  But  the  statute  of  this  State  prescribes  a  different 
rule.  Its  language  is  as  follows :  "  Any  Court  or  officer  empow- 
ered to  grant  any  writ  applied  for,  &c.,  to  whom  such  petition 
shall  be  presented,  shall  grant  such  writ  without  delay sect.  40, 
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2d  Bey.  Stat.  p.  564 ;  and  sect.  46  is  as  follows :  « If  any  Court 
or  ofiScer  authorized  by  the  provisions  of  this  article  to  grant  writs 
of  habeas  caxpus  or  certiorari  shall  refuse  to  grant  such  writ,  when 
legally  applied  for,  every  member  of  such  Court  who  shall  have 
assented  to  such  refusal,  and  every  such  officer,  shall  severally  for- 
feit to  the  parties  aggrieved  one  thousand  dollars." 

I  think  it  was  the  intention  of  the  Legislature  in  these  provi- 
sions to  preclude  any  pretence  for  delay  or  evasion  in  granting  the 
writ,  for  the  double  purpose  of  providing  for  a  prompt  examination 
in  all  cases  of  the  grounds  of  imprisonment  of  any  person  restrained 
of  his  liberty,  and  of  having  such  examination  in  such  form  as  to 
allow  a  record  to  be  made  up  for  review  in  a  superior  tribunal, 
that  no  man  should  be  concluded  by  the  decision  of  any  single 
Judge  upon  the  question  of  the  legality  of  his  imprisonment. 

Upon  the  return  of  the  writs  issued  in  these  cases,  the  persons 
upon  whom  the  same  were  served  having  omitted  and  refused  to 
obey  the  same  by  producing  the  party  named  in  such  writs  respect- 
ively, claimed  to  be  excused  from  such  neglect  or  refusal,  upon 
returns  in  each  of  said  cases  similar  to  that  made  in  the  case  of 
Jordan,  which  is  in  substance  as  follows : 

Ist.  That  the  person  making  such  returns  upon  whom  such  writ 
was  served  was  a  military  officer  in  the  service  of  the  United 
States,  at  Rochester,  and  engaged  in  organizing  a  regiment  of 
volunteers  in  such  service. 

2d.  That  said  Jordan,  the  party  named  in  said  writ,  was  detained 
as  an  enlisted  soldier  in  the  service  of  the  United  States,  and  was 
so  detained  and  held  at  the  time  of  the  service  of  said  writ. 

3d.  That  the  production  of  said  Jordan  would  be  inconsistent 
with  and  in  violation  of  his  duty  as  a  military  officer  under  the 
orders  of  his  superior  officer. 

4th.  That  the  said  Jordan  is  held  under  the  authority  of  the 
United  States,  and  for  this  reason,  and  without  intending  any  dis- 
respect to  the  honorable  Judge  who  issued  the  process,  the  said 
returning  officer  declined  to  produce  said  Jordan  or  to  subject  him 
to  the  process  of  the  Court. 

This  return  I  held  and  consider  insufficient.    The  person  upon 
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whom  a  writ  of  habeas  carpus  is  served  must  obey  the  writ  by  pro- 
dacing  the  body  and  making  return  of  the  cause  of  the  impress- 
ment or  detention,  or  show  a  su£Scient  eoccuaefar  such  refusal  or 
neglect."  This  return  was  obviously  made  to  present  such  excuse. 
If  no  sufficient  excuse  is  shown,  the  Judge  must  issue  an  attach- 
ment against  the  party  refusing  to  produce  the  body,  which  was 
moved  for  in  these  cases,  and  which  I  held  must  issue  unless  the 
returns  were  amended. 

It  is  the  duty  which  State  Courts  owe  to  the  citizens  of  the 
State,  to  see  to  it,  when  their  judicial  powers  are  invoked  for  that 
purpose,  that  no  one  is  unlawfully  imprisoned  or  restrained  of  his 
liberty.  Every  citizen  of  adult  age  has  the  absolute  right  to  be 
free  from  any  restraint  upon  his  person,  and  any  person  claiming 
a  right  to  exercise  restraint  over  another  must,  when  questioned 
in  respect  to  the  exercise  of  such  power  by  judicial  proceedings, 
show  a  lawful  ground  or  authority  for  such  restraint.  He  must 
show  that  it  is  under  color  of  law  and  of  an  apparent  legal  right.v 

The  petition  in  each  of  these  cases  states  that  the  party  re- 
strained of  his  liberty  was  an  infant  under  the  age  of  eighteen 
years.  In  the  second  section  of  an  Act  of  Congress,  chapter  25, 
passed  February  18,  1862,  it  is  declared  as  follows :  That  here- 
after no  person  under  the  age  of  eighteen  years  shall  be  mustered 
into  the  United  States  service,  and  the  oath  of  enlistment  taken 
by  the  recruit  shall  be  conclusive  as  to  his  age." 

Assuming  the  facts  of  the  petitions  to  be  true,  the  return  in 
these  cases  shows  no  apparent  right  to  hold  Jordan  and  the  other 
parties  in  question  as  enlisted  soldiers  in  the  United  States  service. 

These  returns  were  doubtless  made  under  the  authority  of  the 
case  of  Ableman  vs.  Booths  21  How.  U.  S.  506,  in  which  Judge 
Tanet  used  the  language  following:  «<But  after  the  return  is 
made,  and  the  State  Judge  or  Court  judicially  apprised  that  the 
party  is  in  custody  under  the  authority  of  the  United  States,  they 
can  proceed  no  further." 

The  State  Judge,  in  my  opinion,  cannot  be  judicially  apprissd 
that  the  party  is  in  custody  under  the  authority  of  the  United 
States,  until,  by  a  proper  return,  the  facts  are  stated  or  presented 
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for  his  consideration,  which,  upon  their  face,  show  a  case  of  appa- 
rent lawful  detention  or  imprisonment  under  the  authority  of  the 
United  States.  The  mere  general  assertion  as  made  in  the  return 
in  these  cases  that  the  parties  were  held  under  the  authority  of 
the  United  States  is  not  su£Scient.  Almost  any  wrong  or  outrage 
might  be  covered  up  by  such  a  return.  It  would  substitute  a  mili- 
tary, or  ministerial,  or  other  officer  of  the  General  Government,  or 
any  private  person  claiming  to  act  in  its  behalf  in  the  place  of  the 
Judiciary  Department,  to  judge  of  the  character  and  rightfulness 
of  his  authority.  This  clearly  cannot  be  allowed.  Every  person 
is  amenable  to  the  law  of  the  land,  as  interpreted  by  the  Courts, 
State  or  National. 

In  accordance  with  these  views  and  upon  leave  granted,  the  re- 
spondents in  these  several  cases  amended  their  returns  as  followi^ 
respectively : 

5th.  That  the  said  Jordan  was  regularly  enlisted  into  the  ser- 
vice of  the  United  States,  according  to  the  rules  and  regulations 
of  the  recruiting  service  for  enlisting  volunteers,  by  his  signing 
the  paper,  statement,  or  declaration  directed  for  recruits  to  sign, 
and  by  his  taking  the  oath  required  for  recruits  to  take ;  and  that 
the  paper  hereto  annexed,  marked  A,  is  one  of  the  triplicate  en- 
listments in  this  case ;  that  the  oath  was  regularly  administered 
by  an  <^cer  authorized  to  administer  oaths,  and  that  he  was  regu- 
larly examined  by  the  surgeon  appointed  for  that  purpose." 

DsCI^aATION  OF  RlCBiriT. 

I,  JamM  Jordan,  desiring  to  volunteer  as  a  soldier  in  the  army  of  the  United 
Slates,  for  the  term  of  three  years,  do  declare  that  I  am  twenty-one  years  and 

 months  of  age ;  that  I  have  never  been  disoharged  firom  the  United  States 

serriee  on  aoeonnt  of  disability  or  by  sentence  of  a  conrt-martial,  or  by  order 
before  the  expiration  of  a  term  of  enlistment ;  and  I  know  of  no  impediment  to 
my  serring  honestly  and  fUthftilly  as  a  soldier  for  three  years. 

Jambs  Jobdak. 

Given  at  Rochester,  N.  T.,  the  4th  day  of  July,  1868. 
Witness:  F.  Wabhbb. 

VoiiUBTBBB  EXUSTMBBT. 

Statb  or  Nbw  Yobk, 
CiTT  or  RooRBsna. 
I,  James  Jordan,  bom  in  the  town  of  Pittsford,  in  the  State  of  New  York,  aged 
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twenty-one  yeura,  and  by  occupation  a  farmer,  do  hereby  acknowledge  to  bare 
▼olunteered  this  fourth  day  of  July,  1863,  to  serre  as  a  soldier  in  the  army  of  the 
Cnited  States  of  America,  for  the  period  of  three  years,  unless  sooner  discharged 
by  proper  authority;  do  also  agree  to  accept  such  boanty,  pay,  rations,  and 
clothing,  as  are,  or  may  be,  established  by  law  for  rolunteers.  And  I,  James 
Jordan,  do  solemnly  swear,  that  I  will  bear  true  faith  and  allegiance  to  the  United 
States  of  America,  and  that  I  will  serre  them  honestly  and  faithfully  against  all 
their  enemies  or  opposers  whomsoeTer ;  and  that  I  will  observe  and  obey  the 
orders  of  the  President  of  the  United  States,  and  the  orders  of  the  officers  appointed 
oTer  me,  according  to  the  Rules  and  Articles  of  War. 

Jambs  Josdaji. 

Sworn  and  subscribed  to,  at  Rochester,  this  4th  day  of  July,  1868,  before  J.  M. 
Bardwell,  Commissioner  of  Deeds. 

I  certify,  on  honor,  tfiat  I  have  carefully  examined  the  abore-named  Tolunteer, 
agreeably  to  the  General  Regulations  of  the  Army,  and  that  in  my  opinion  he  is 
flree  ftrom  all  bodily  defects  and  mental  infirmity,  which  would,  in  any  way,  dis- 
qualify him  from  performing  the  duties  of  a  soldier. 

H.  MtTLLKN, 

Surgeon  18th  N.  T.  V.  Artillery,  Examining  Surgeon. 

I  certify,  on  honor,  that  I  have  minutely  inspected  the  volunteer,  previously  to 
his  enlistment,  and  that  he  was  entirely  sober  when  enlisted  ;  that,  to  the  best  of 
my  judgment  and  belief,  he  is  of  lawful  age ;  and  that,  in  accepting  him  as  duly 
qualified  to  perform  the  duties  of  an  able-bodied  soldier,  I  have  strictly  observed 
the  Regulations  which  govern  the  recruiting  service.  This  soldier  has  blue  eyef» 
brown  hair,  light  complexion,  is  five  feet  eight  inches  high. 

JoHX  Wkbd, 
Captain  18th  Regiment  of  N.  T.  Artillery  Vols., 

Recruiting  Officer. 

The  return  of  the  respondents  in  these  cases,  thus  amended,  I 
held  and  consider,  presented  a  case  of  imprisonment  under  the 
authority  of  the  United  States — -primd  facie^  lawful.  Upon  the 
face  of  these  enlistment  papers,  the  United  States  officers  autho- 
rized to  make  enlistments  were  clearly  entitled  to  receive  the  en- 
listment of  the  said  Jordan,  and  to  muster  him  into  the  United 
States  service.  He  distinctly  declares  that  he  is  twenty-one  years 
of  age,  and  in  the  recital  to  the  oath  reasserts  this  declaratioD, 
and,  for  aught  that  appears  on  the  face  of  these  papers,  he  was 
lawfully  enlisted,  and  is  legally  held  as  a  soldier  in  the  volunteer 
service.  As  the  office  of  the  writ  of  habeas  corpus  under  the  sta- 
tute is  primarily  to  discharge  the  party  from  unlawful  imprison- 
ment, this  recruit  himself  cannot  be  discharged  under  this  writ, 
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because  he  .  is  not  onlawfally  restrained  of  his  liberty.  He  has 
voluntarily  enlisted  and  subjected  himself  to  the  restraint  of  mili- 
tary rule.  He  is  not  restrained  against  his  will,  but  with  his 
express  consent. 

But  it  was  urged  that  the  petitioner,  the  father  of  the  prisoner, 
is  not  concluded  by  these  enlistment  papers,  but  may  controvert 
the  same,  and  show  that  the  enlistment  was  not  valid,  for  the  reason 
and  upon  the  ground  that  his  son  was,  in  fact,  at  the  time  of  his 
enlistment,  under  the  age  of  eighteen  years.  And  the  petitioner 
claimed  the  right  to  traverse  the  return,  and  show  this  fact. 

On  the  contrary,  it  was  insisted  by  the  respondent  that  the  re- 
turn ousts  me  of  jurisdiction,  and  that  I  must  dismiss  the  proceed- 
ings under  the  authority  of  the  case  of  AbkfMn  vs.  Booth.  This 
presents  a  point  of  great  delicacy,  and  of  much  public  import- 
ance. 

The  question  whether  the  Judges  of  the  State  Courts  have  juris- 
diction in  this  class  of  cases,  when  it  distinctly  appears  that  the 
petitioner,  or  person  in  whose  behalf  the  writ  is  applied  for,  is  held 
under  the  authority  of  the  United  States,  has  been  much  discussed 
in  the  State  Courts.  In  this  State,  an  application  for  a  writ  of 
habeas  corpus  to  the  Supreme  Court,  for  the  discharge  of  a  soldier 
enlisting,  &c.,  was  made  in  1799,  in  the  case  of  SusUd^  vide 
Johns.  Cases  136,  where  it  was  denied — ^two  of  the  Judges  saying 
if  the  facts  stated  were  returned  to  the  habeas  corpus  it  would  be 
conclusive  against  his  discharge,  and  one  said  the  motion  ought  to 
be  denied  because  the  Court  had  no  jurisdiction  of  the  case,  and 
the  two  other  Judges  were  in  favor  of  allowing  the  writ. 

During  the  war  of  1812,  a  like  application  was  made  to  the 
Court  in  the  case  of  Ferguson j  9  Johns.  298,  when  the  writ  was 
denied.  This  was  an  application  by  the  father,  and  the  affidavits 
state  his  son's  age  to  be  seventeen  years.  In  this  case,  Judge 
Kbnt,  in  a  very  careful  opinion,  held  that  the  State  Courts  had  not 
jurisdiction  of  the  case.  He  said :  The  present  case  being  one 
of  an  enlistment  under  color  of  authority  of  the  United  States, 
and  by  an  officer  of  that  government,  the  Federal  Courts  have 
complete  jurisdiction  in  the  case;"  and  he  said  further,  <<to  inter- 
fere would  be  exercising  power  without  any  jurisdiction." 
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The  other  Judges  all  ooncurred  in  denying  the  writ,  on  the 
groond  that  the  Judges  of  the  United  States  GoortB,  haying  com- 
plete jwrisdiction  of  the  case,  the  aiq[ilication  ought  to  be  made  to 
that  Court. 

This  Court  has  however  since  in  several  instances  claimed  and 
exercised  jurisdiction  in  sueh  cases.  It  did  so  in  the  case  of  Oarl- 
tauj  7  Cow.  471;  following  sereral  oases  in  the  Massachusetts 
Courts ;  and  also  assumed  die  right  to  exercise  it  in  the  case  of 
TFyn^U,  5  Hill  16. 

In  neither  of  these  cases  was  the  question  discussed  by  counsel 
or  by  the  Court.  The  case  of  OarUon  arose  upon  a  submission  of 
the  point  to  the  Court  by  the  Recorder  of  New  York,  who  had 
exercised  jurisdiction  in  the  case  of  a  soldier  held  at  West  Poim. 
No  opinion  was  written  by  the  Court.  The  Chief  Justice,  in  brief 
terms,  affirmed  the  jurisdiction  of  the  Recorder  in  such  cases.  In 
the  case  of  Wyngallj  6  Hill,  a  Supreme  Court  Commissioner  had 
exercised  jurisdiction  in  such  a  case,  and  discharged  a  soldm 
enlisted,  &c.,  on  the  ground  that  he  was  an  alien.  The  Court  re- 
versed  the  decision,- but  did  not  discuss  the  question  of  jurisdic- 
tion. 

Under  these  cases,  I  think  the  Judges  of  this  Court  would  have 
generally  claimed  and  exercised  jurkdiction  in  such  cases,  as  such 
jurisdiction  has  been  exercised  in  many  of  the  other  State  Courts 
before  the  decision  in  the  case  of  AUman  vs.  Booth. 

This  is  a  case  in  the  Supreme  Court  of  the  United  States,  whose 
decisions  upon  questions  arising  under  the  Constitution  and  laws 
of  the  United  States  are  conclusive  authority  upon  all  State  and 
mferior  Courts. 

In  this  case,  it  is  conceded,  in  the  opinion  of  Judge  Takbt,  that 
the  State  Judges  may  issue  the  writ  of  hcAeat  corpus  upon  a 
proper  application  showing  an  illegal  restraint,  and  inquire  in  this 
mode  of  proceeding  by  what  authority  and  for  what  cause  any 
party  is  imprisoned  or  restrained  of  his  liboty  within  the  territo- 
rial limits  of  the  State  sovereignty ;  and  he  holds  also  that  it  is 
die  duty  «f  the  marshal,  or  other  person  having  the  custody  of  the 
prboner,  to  make  known  to  the  Judge  or  Court  by  a  proper  return 
the  authority  by  which  he  holds  him  in  custody. 
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He  says :  Bnt  after  the  return  is  made,  and  the  State  Jadge 
or  Court  judicially  apprised  that  the  party  i%  in  custody  under 
THE  AUTHORITY  OP  THE  UNITED  tfTATES,  they  Can  proceed  no  fur- 
ther. They  then  know  that  the  prisoner  is  within  the  dominion 
and  jurisdiction  of  another  Oovemment,  and  that  neither  the  writ 
of  habeas  corpus  nor  any  other  process  issued  under  State  autho- 
rity can  pass  over  the  line  of  division  between  the  two  sovereignties. 
He  is  then  within  the  dominion  and  exclubivb  jurisdiction  of  the 
United  States.  If  he  has  committed  an  offence  against  their  laws, 
their  tribunals  alone  can  punish  him.  If  he  is  wrongfully  im- 
prisoned, THEIR  judicial  tribunals  can  release  him  and  afford  him 
redress." 

This  case,  in  its  facts^  is  not  precisely  the  same  as  the  cases 
under  consideration.  It  presents  a  case  where  the  writ  of  habeas 
corpus  was  used  to  wrest  from  a  United  States  marshal  a  prisoner 
held  under  judicial  process  from  a  United  States  Commissioner, 
and  also  in  effect  to  review  and  annul  the  decision  and  judgment 
of  a  United  States  District  Court  upon  the  trial  and  indictment 
for  an  offence  under  a  law  of  Congress,  on  the  ground  that  the 
law  was  unconstitutional.  A  more  palpable  perversion  of  the  writ 
could  hardly  be  imagined. 

But  this  case  of  Ableman  vs.  Booths  in  principle^  covers  the  cases 
in  hand,  I  think,  very  clearly  and  conclusively. 

The  theory  of  our  Government,  asserted  in  this  able  opinion  of 
Chief  Justice  Tanet,  which  was  obviously  prepared  with  great 
care  and  deliberation,  and  received  the  assent  of  all  his  brethren 
upon  the  bench  in  the  year  1858,  consisting  of  Associate  Justices 
McLean,  Wayne,  Catron,  Daniel,  Nelson,  Grier,  Campbell, 
and  Clifford,  is  that  the  powers  of  government  in  this  country 
are  divided  between,  and  are  intrusted  to,  two  distinct  sovereignties 
— ^the  National  and  State  Governments ;  that  each  in  its  particular 
sphere  is  independent,  exclusive,  and  supreme.  That  each  of  these 
sovereignties  has  its  particular  executive  legislative  and  judiciary 
departments.  That  each  of  these  departments  of  government  is 
limited  to  its  particular  sovereignty,  and  that  neither  the  National 
Government  nor  the  State  Governments  can  authorize  its  Courts 
to  exercise  judicial  power  within  the  jurisdiction  of  the  other 
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soTereignty.  That  in  this  particular  they  stand  to  each  other  b 
the  relation  of  independent  governments. 

Judge  Tanbt  says:  <<The  p^wer  of  the  General  Government 
and  of  the  State,  although  both  exist  and  are  exercised  within  the 
same  territorial  limits,  are  yet  separate  and  distinct  sovereignties, 
acting  separately  and  independently  of  each  other  within  their 
respective  spheres.  And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the  judicial  process 
issued  by  a  State  Judge  in  a  State  Court  as  if  the  line  of  division 
was  traced  by  landmarks  and  measurements  visible  to  the  eye. 
And  the  State  of  Wisconsin  had  no  more  power  to  authorize  these 
proceedings  of  its  Judge  and  Courts  than  it  would  have  had  if  the 
prisoner  had  been  confined  in  Michigan,  or  in  any  other  State  of 
the  Union,  for  an  offence  against  the  laws  of  the  State  in  which 
he  was  imprisoned." 

Upon  this  theory  every  citizen  owes  to  his  country  a  divided 
duty — to  the  National  Government  he  owes  allegiance  and  the 
duty  of  submission  and  obedience  to  its  laws,  and  to  the  State 
Government,  obedience  and  submission  to  its  laws ;  each  in  the 
proper  sphere.  Within  the  sphere  of  the  National  Government, 
its  Judiciary  protects  his  rights  and  vindicates  his  wrongs ;  and 
within  the  sphere  of  the  State  Government,  its  Judiciary  enforces 
his  duties,  protects  his  rights,  and  gives  redress  for  the  injuries  he 
may  receive  in  person  or  property. 

When  the  citizen  whose  normal  condition  is  under  the  State 
Governments,  passes  the  boundary  which  separates  the  State  and 
National  sovereignties,  he  subjects  himself  to  the  judicial  power 
of  the  National  Government,  which  is  entitled  to  interpret  and 
enforce  the  law  of  its  sovereignty  exclusively,  except  in  such  par- 
ticulars as  under  the  Constitution  of  the  United  States,  the  State 
and  National  Judiciary  possess  concurrent  jurisdiction.  Such  is 
the  clear  doctrine  of  this  case. 

It  proceeds  from  a  Court  which,  by  the  Constitution  of  the 
United  States,  is  entitled  to  decide  and  finally  determine  all  ques- 
tions and  controversies  relating  to  the  respective  powers  of  the 
United  States  and  the  States. 
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If  I  doubted  in  respect  to  its  correctness,  it  would  be  my  duty, 
nevertheless,  to  acquiesce  in  and  submit  to  it  as  the  authoritative 
exposition  of  the  law  governing  the  cases  under  consideration. 

But  it  seems  to  me  that  the  doctrine  asserted  in  this  case  of 
Ableman  vs.  Booth  is  very  essential  to  the  maintenance  of  the 
national  authority,  especially  in  a  time  of  war.  No  government 
could  maintain  and  exercise  its  powers  in  their  full  vigor  when  its 
acts  could  be  controlled  by  the  Judiciary  of  another  sovereignty, 
or  by  a  Judiciary  owing  its  appointment  and  authority  to  another 
government.  If  every  act  of  the  General  (Government  affecting 
the  personal  liberty  of  the  citizen  can  be  overhauled  upon  habecu 
eorpm  by  the  Judges  of  the  State  Courts,  incalculable  embarrass- 
ments and  mischief  might  be  the  inevitable  result. 

Judge  LowRiB,  in  his  able  opinion  in  the  Passmore  Williamion 
case,  supra^  says,  in  respect  to  such  mischief :  Any  man  arrested 
or  imprisoned  by  warrant,  or  execution,  or  sentence  from  District, 
Circuit,  or  Supreme  Courts,  or  either  House  of  Congress,  might 
have  relief  from  any  friendly  county  Judge  wielding  the  power  of 
habeas  corpus. 

A  Judge  impeached,  convicted,  and  sentenced — a  traitor  tried 
and  condemned,  may  still  have  hope  from  the  habeas  corpus^  if  a 
Judge  can  be  found  ignorant  or  insubordinate  or  degraded  enough 
to  declare  that  his  superiors  acted  without  jurisdiction." 

The  present  condition  of  this  country  illustrates  much  more 
than  in  times  of  peace  the  importance  and  necessity  of  this  doc- 
trine, to  enable  the  Government  properly  to  perform  its  high 
functions. 

In  many  localities  in  this  country  aside  from  the  States  which 
have  professedly  renounced  the  National  authority,  it  is  notorious 
that  there  are  some  evil-disposed  persons  in  sympathy  with  the 
enemies  of  the  country,  who  are  opposed  to  the  war,  and  who 
evince  a  spirit  of  hostility  to  the  Government  by  hindering  enlist- 
ments and  volunteering — by  enticing  enlisted  men  to  desert — in 
secreting  deserters — and  resisting  by  force  their  arrest  and  return 
to  the  army,  and  who  by  opposition  to  the  draft  and  various  other 
modes  of  proceeding  are  seeking  to  defeat  the  operations  of  the 
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OoTernment  in  conducting  the  war.  It  would  be  surprising  if 
such  men  could  not  find  some  convenient  Judge  who  would  issue 
writs  of  JuAecu  corjm$j  and  bj  this  process  discharge  all  persons 
brought  before  him,  on  the  ground  that  the  laws  of  Congress 
authorizing  enlistments,  or  the  draft  and  the  arrest  of  deserters, 
and  perhaps  the  war  itself,  was  unconstitutional,  and  thus  give  the 
color  of  law  to  their  disloyal  acts  and  proceedings. 

It  is  no  answer  to  this  yiew  that  the  Supreme  Court  of  the 
United  States  has  finally  decided  in  this  case  of  Ableman  ys. 
Booth — the  question  still  in  dispute  in  England  and  much  dis- 
cussed heretofore  in  this  country — that  a  writ  of  error  will  lie  to 
the  final  decision  and  judgment  in  cases  of  habeas  corpus.  No 
such  writ  or  error  to  the  Supreme  Court  of  the  United  States 
would  lie  except  to  the  Court  of  last  resort  in  the  respective 
States.  The  proceedings  upon  hcAeas  corpus  are  summary.  Upon 
the  decision  of  the  Judge  entertaining  these  proceedings,  if  it  be 
that  the  prisoner  is  unlawfully  restrained  of  his  liberty,  it  would 
bo  ordered  that  he  be  discharged  from  such  imprisonment.  By 
this  process  the  army  might  be  depleted  by  desertion,  and  the 
deserters  discharged  by  habeas  corpus.  Proceedings  to  reyerse 
such  decision  would  be  quite  idle  and  useless  for  all  practical  pur- 
poses, for  in  the  ordinary  course  of  judicial  proceedings  several 
years  would  elapse  before  the  case  could  reach  the  Supreme  Court 
of  the  United  States  for  review,  and  a  reversal  of  the  erroneotu 
decision  of  the  Judge  even  by  the  Supreme  Court  of  the  State 
could  not  be  had  in  time  to  prevent  the  mischiefi 

Independently  of  their  concurrence  in  the  decision  of  Ableman 
vs.  Booth,  Judge  Nelson  asserted  the  same  doctrine  in  his  charge 
to  the  Grand  Jury  in  the  Circuit  Court  in  the  city  of  New  York, 
at  the  April  Term,  in  1851 — vide  Hurd,  on  Habeas  Corpus,  198  and 
199 — and  Judge  McLean  asserted  the  same  doctrine  in  substance 
in  the  case  of  Ninis  ys.  Newton,  5  McLean  Rep.  92. 

Since  the  decision  in  this  case  was  made,  and  since  most  of  the 
foregoing  was  written,  the  August  number  of  the  American  Law 
Register  has  come  to  hand,  containing  the  report  of  the  case  of 
Jacob  Spangler,  p.  698,  decided  by  the  Supreme  Court  of  Michi- 
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gan,  in  which  a  writ  of  habects  corpu8y  issued  to  a  Draft  Commis- 
sioner in  that  State,  was  dismissed  upon  the  same  views  herein 
expressed,  and  in  which  the  case  of  Ableman  vs.  Booth  is  cited 
with  approbation  and  followed. 

Some  inconvenience  will  undoubtedly  result  from  the  inability 
of  the  State  Judges  to  give  relief  in  this  class  of  cases.  The  State 
Judges  and  local  ofBcers  authorized  to  allow  writs  of  habeas  eorpw 
are  more  numerous  than  the  United  States  Judges,  and  more 
aecessible ;  and  I  doubt  not  if  the  officers  acting  under  United 
States  authority  were  allowed  to  obey  these  writs  by  producing 
the  body  and  making  a  proper  return  thereto  without  raising  this 
question  of  jurisdiction,  that  it  would  rarely  happen  in  this  State, 
at  least,  that  the  State  Judges  would  do  anything  needlessly  to 
embarrass  the  action  of  the  General  Government.  I  think  the 
Judges  of  this  Court  would  unhesitatingly  recognise  their  duty  as 
loyal  citizens  to  support  and  maintain  the  Constitution  of  the 
United  States  and  the  laws  of  Congress  as  the  supreme  law  of  the 
land,  with  as  much  fidelity  as  though  they  were  in  fact  acting 
under  the  authority  and  commission  of  the  General  Government. 

But  while  the  difficulty  of  obtaining  ready  redress  for  this  class 
of  grievances  in  the  United  States  Courts  may  be,  as  it  is,  matter 
of  regret,  this  consideration  cannot  affect  the  question  of  law. 
As  the  point  is  here  distinctly  made,  and  the  officers  of  the  Gene- 
ral Government  having  the  prisoners  in  custody  refuse  to  produce 
them  in  obedience  to  the  writ,  under  instructions  from  the  United 
States  authorities,  there  is  no  other  course  but  to  dismiss  these 
proceedings.  But  if  it  were  doubtful  whether  the  returns  in  these 
cases  were  sufficient  to  oust  me  of  jurisdiction,  as  such  jurisdiction 
could  only  be  asserted  by  proceedings  which  would  involve  a  con- 
flict between  the  State  and  National  Governments,  I  should  be 
quite  unwilling,  and  should  hardly  think  it  my  duty,  to  initiate 
such  proceedings  at  a  time  of  great  national  peril,  and  when 
the  Government  is  struggling  for  existence  with  a  gigantic  re- 
bellion. 

The  attachments  must  be  denied  and  the  proceedings 

dismissed. 
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Supreme  Court  of  Pennejflvania. 

DE  BARRT  V8.  WITHERS  A  PETERSON. 

An  acoommodation  acceptor  having  paid  a  bill  for  which  no  fiinda  are  provided  hj 

the  drawer,  is  entitled  to  recover  the  amount  from  him. 
The  suit  must  be  in  the  name  of  the  payee  to  the  use  of  the  acceptor. 
But  if  the  drawer  make  an  express  promise  to  the  acceptor  to  pay  the  debt  to  him, 

he  may  sue  in  his  own  name. 
Semble,  that  this  is  the  general  rule  in  the  United  States,  but  in  England  nomit 

new  consideration  is  required  to  enable  the  acceptor  to  sue  in  his  bwn  name. 

The  opinion  of  the  Court  was  delivered,  March  2d  1863,  by 
Bead,  J. — An  accommodation  acceptor  having  paid  a  bill  for 
which  no  funds  are  provided  by  the  drawer,  is  entitled  to  recover 
the  amount  from  the  drawer ;  for  the  law,  in  the  absence  of  any 
express  contract,  implies  a  contract  to  indemnify.  But  whether 
the  action  be  for  money  paid  or  specially  for  not  indemnifying  the 
plaintiff,  still  it  is  only  a  chose  in  action  which  is  assignable  in 
equity,  and  therefore  the  suit  must  be  in  the  name  of  the  assignor 
for  the  use  of  the  assignee.  But  as  the  assignee  is  the  real  owner, 
it  would  seem  but  just  if  the  debtor  chooses  expressly  to  promise 
to  the  assignee  to  pay  the  debt  to  him,  that  the  assignee  might  sus- 
tain an  action  against  him,  in  his  own  name ;  and  this  was  the  view 
taken  in  the  early  English  cases  of  Fenner  vs.  JUeareSy  2  W.  Bl. 
Bep.  1269,  and  Israel  vs.  Douglas8y  1  H.  Bl.  Eep,  239.  It  would 
seem,  however,  that  in  England  the  rule  at  present  is  to  require 
the  consideration  of  forbearance,  or  some  other  new  consideration, 
to  enable  the  assignee  to  proceed  in  his  own  name :  1  Chitty's  PI. 
15 ;  Addison  on  Contracts  984. 

In  America,  however,  the  early  English  doctrine  has  been  adopted, 
and  this  is  clearly  the  sound  rule,  for  it  is  a  promise  to  pay  to  the 
real  owner  of  the  debt,  requiring  no  other  consideration  than  the 
fact  that  the  debtor  is  morally  and  equitably  bound  to  pay  it  to  his 
actual  creditor,  and  is  not  allowed  to  discharge  himself  by  paying 
it  to  any  other  person.  This  was  the  decision  in  Massachusetts,  as 
early  as  1813,  in  Orocker  vs.  Whitney^  10  Mass.  316,  and  reaffirmed 
in  Mowry  vs.  Todd^  12  Id.  281.    In  Maryland,  in  AlUton  vs. 
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ConteCf  4  H.  &  J.  351,  a  case  argued  by  the  present  venerable  Chief 
Justice  of  the  United  States,  the  same  doctrine  was  held,  and  re- 
affirmed in  Barger  vs.  OoUins^  7  H.  &  J.  218.  So  in  New  Hamp- 
shire :  Ourrie  vs.  Hodgdon,  8  N.  H.  82 ;  Thamf^on  vs.  Emery ^  7 
Foster  269.  And  in  Vermont,  Moar  vs.  Wright^  1  Verm.  67 ; 
Buchlin  vs.  Ward^  7  Id.  195.  Such  also  is  the  law  in  Maine : 
Smith  vs.  Berry,  6  Shepley  122,  and  Nonni  vs.  Hall,  Id.  832. 

In  New  York,  the  same  rule  prevailed  prior  to  the  code  which 
directs  that  suits  shall  be  in  the  names  of  the  real  parties  in  inter- 
est :  Compton  vs.  Jone%y  4  Cowen  13 ;  BeForest  vs.  Frary,  6  Id. 
161 ;  Duhoii  vs.  Boubleday,  9  Wend.  817 ;  Jeiuel  vs.  Williams- 
burg Insurance  Co.,  8  Hill  88.  In  the  revision  of  Swift's  Digest, 
Vol.  1,  p.  438,  the  law  in  Connecticut  is  thus  stated :  The  assign- 
ment of  a  chose  in  action  will  be  a  good  consideration  for  the  pro- 
mise of  the  debtor  to  pay  to  the  assignee,  who  may  maintain  an 
action  in  his  own  name  on  such  promise."  Which  is  also  the  settled 
law  of  Tennessee :  Mount  Olivet  Cemetery  Co,  vs.  Shuberty  2  Head 
116. 

This  rule,  so  reasonable  in  itself,  and  so  consonant  to  our  ideas 
of  justice,  decides  the  present  case,  for  the  only  real  question  before 
us  was  whether  the  additional  count  disclosed  a  sufficient  cause  of 
action.    There  is  nothing  in  the  other  assignment  of  error. 

Judgment  affirmed. 
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SUPREME  GOUBT  OF  NEW  TORK.^ 

Admissions  and  Declarations  of  a  Grantor — Deed  upon  Condition — 
Forfeiture  of  Condition — Performance. — ^The  admissions  of  a  grantor  in 
a  deed,  against  his  own  interest  and  tending  to  establish  a  sufficient  con- 
sideration for  the  deed,  he  being  an  original  party  to  the  record  and 
identified  in  interest  with  the  plaintiffs,  are  admissible  in  evidence  against 
the  plaintiffs,  as  part  of  the  res  gestas :  Spaulding  vs.  JBallenheck. 


1  From  the  Hon.  0.  L.  Barbour ;  to  appear  in  the  39th  rolume  of  hu  Reports. 
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In  an  action  by  the  hein  of  a  grantor,  agfdnat  tiie  grantee,  to  reeoTer 
poBsesBion  of  ihe  land,  for  a  breach  of  the  condition  upon  wbicli  it  was 
ooAY^ed,  the  dechurations  of  the  gnmtor,  showing  a  performance  of  the 
condition,  are  admiBsible :  Id, 

Where  a  deed  was  upon  the  express  condition  that  the  grantee  ahooM 
keep,  maintain,  and  support  the  grantors,  and  tiiat  if  he  fidled  to  do  ao 
the  oonTcyanoe  shonld  be  void  and  tiie  premises  revert  back  to  the 
grantors :  Held,  that  the  condition  involTcd  a  forfeiture  of  tiie  premises, 
upon  a  failure  of  the  grantee  to  perform,  and  was  intended  as  a  secniil^ 
in  the  nature  of  a  penalty  for  its  performance.  That  it  was  a  oonditiffli 
subsequent,  and  upon  a  failure  to  fulfil,  the  grantors  had  a  right  to  re- 
enter upon  the  premises :  Id, 

In  such  a  case  it  is  proper  for  the  judge  to  leave  it  to  the  jury  to  deter- 
mine whether  the  grantee  intended,  in  good  faith,  to  perform,  and  had 
substantially  performed,  the  condition  of  the  d^d ;  and  that  a  substantial 
compliance  with  the  contract  would  save  the  forfeiture :  Id, 

Actum  for  Damages  by  one  in  p<memon  under  a  Contract  to  purchase — 
Evidence — Meamre  of  Damages — Opinions  of  Witnesses, — One  in  posses- 
sion of  land  under  a  contract  to  purchase,  and  entiUed  to  a  conveyance 
upon  making  the  payments  stipulated,  is  virtually  the  owner,  and  may 
maintain  an  action  to  recover  damages  for  injuries  to  his  interest  in  Uie 
property :  Honsee  vs.  Hammond; 

In  such  an  action  the  plaintiff  may  prove  the  value  of  the  premises 
and  tiie  cost  of  the  buildings  erected  thereon,  and  the  difference  in  the 
annual  value  of  the  property  prior  to,  and  since,  the  injury  alleged, 
within  the  rule  laid  down  by  the  authorities  respecting  opinions  of 
witnesses:  Id, 

The  difference  in  the  value  of  the  property,  at  the  two  periods,  is  the 
proper  rule  of  damages :  Id. 

Where  the  owners  of  a  tannery  situated  upon  a  stream  threw  tan-bark 
and  other  materials  into  the  stream,  thereby  clogging  the  same  and  caus- 
ing damage  to  the  mills  of  the  plaintiff  situated  lower  down  the  stream : 
Heldy  that  an  action  would  lie  for  the  injury,  even  though  the  damage 
was  done  by  the  defendants  without  any  intent  to  injure,  and  in  the  usual 
manner  in  which  water  is  used  in  tanneries :  Id, 

Assignments  for  the  benefit  of  Creditors, — Section  2  of  the  Act  of  1860, 
requiring  an  assignor,  within  twenty  days  after  the  date  of  an  assignment, 
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to  make  and  deliver  to  the  ooantj  Judge  an  inveniorj  of  His  debts  and 
aaaeto,  and  eectkm  3,  requiring  the  assignee^  within  days  afler  such 
date,  to  give  a  bond  for  the  faithful  performance  of  his  duties,  are  direct- 
ory merely;  and  an  omission  to  execute  and  deliver  the  assignment,  and 
to  file  the  bond,  within  the  times  specified^  will  not  render  the  assignmcut 
inoperative  and  void :  Juliand  vs.  Raihbone, 

If  an  assignment  is  vaUd  when  made,  and  vests  the  title  in  the  assignee, 
neither  the  omission  of  the  assignor  to  deliver  an  inventory,  nor  any  omis- 
sion of  duty  by  the  assignee^  in  the  execution  of  the  trust,  will  reach  back 
and  render  the  assignment  invalid :  Id. 

Actions  /or  Tort —  Waiver  of  Tort — Amendment. — Where,  in  an  action 
for  a  tort  in  wrongfully  taking  and  converting  personal  property,  there 
an  entire  failure  of  proof  that  the  taking  was  wrongful  or  tortious,  or  that 
there  was  any  fraudulent  intent,  the  plaintiff  should  be  nonsuited.  He 
cannot,  at  the  close  of  the  case,  waive  the  tort  and  recover  as  upon  a  con- 
tract :  Raniom  vs.  Wetmore. 

An  amendment  which  will  change  the  form  and  nature  of  the  action 
from  tort  to  as9ump»ii,  cannot  be  asked  for  after  the  whole  case  is 
finished:  Id. 

Charge  to  Jwy  <u  to  effect  of  Verdict, — ^In  an  action  for  assault  and 
battery,  the  Judge  charged  the  jury  as  to  the  effect  of  their  verdict  on 
the  question  of  costs,  in  case  they  should  find  for  the  plaintiff,  and  refused 
to  charge  them  that  in  arriving  at  the  amount  of  the  verdict  they  would 
give  the  plaintiff,  they  had  nothing  to  do  with  the  question  of  costs,  or 
whether  or  not  their  verdict  would  entitle  him  to  full  costs :  jBUe^,  correct : 
Waffle  vs.  mUenheck. 

Jurisdiction  as  to  Foreign  Corporations — Assignment  hy  Corporation — 
Agreement  in  restraint  of  Trade — Principal  and  Agent — Rights  of  Offi- 
cers of  a  Corporation. — ^No  power  can  be  exercised  by  the  Supreme  Court, 
over  a  foreign  corporation,  in  proceedicgs  commenced  by  a  stockholder, 
to  wind  up  its  affairs :  Murray  vs.  Vanderbilt. 

But,  for  the  purpose  of  preserving  the  properly  of  such  corporation, 
for  the  benefit  of  creditors  or  stockholders,  a  Court  of  Equity  has  ample 
power  to  take  charge  of  it,  and  to  appoint  a  receiver :  Id. 

An  appearance  of  a  corporation,  by  officers  of  the  Court,  will  be  valid, 
and  give  jurisdiction,  whether  the  service  of  process  upon  the  officers  be 
good  or  not;  provided  the  corporation  is  still  in  existence :  Id. 
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Where  tlie  president  and  secretary  of  a  corporation  executed  an  assign- 
ment of  its  property,  and  attached  the  seal  of  the  company  thereto,  with- 
out any  specific  anthority  from  the  company  to  do  so :  Heldy  that  it  was 
not  a  proper  execntion  of  the  instmment;  and  that  the  want  of  authority 
on  the  part  of  the  officers  oonld  not  he  cored  hy  any  proof  of  execution, 
made  hefore  the  commissioner :  Id. 

An  agreement  was  made  hetween  the  Pacific  Mail  Steamship  Company 
and  the  Accessory  Transit  Company,  hy  which  the  former  company  was 
to  pay  to  the  latter  a  certain  sum  per  trip,  or  per  month,  so  long  as  the 
hoats  of  the  Pacific  Company  should  run  without  opposition :  Beldj  that 
in  an  action  hrought  hy  the  Transit  Company  against  the  Pacific  Company, 
although  the  contract  was  immoral  and  in  restraint  of  trade  and  commerce, 
and  the  Court  would  not  enforce  it  against  the  delinquent  party,  or,  if 
the  money  had  b^n  paid,  enable  the  party  paying  to  recover  it  back, 
but  would  leave  the  parties  as  the  law  found  them,  both  being  tn  pari 
delicto,  yet  that  the  rule  did  not  apply  to  an  action  by  one  of  the 
principals  in  such  a  contract,  against  the  agent  who  had  received  money 
thereon:  Id, 

Money  having  been  paid  voluntarily,  to  an  agent,  for  his  principal,  by 
a  party  who  could  not  have  been  compelled  to  make  such  payment,  it 
becomes  th^  property  of  the  principal,  in  the  agent's  hands,  for  whieh  he 
should  account.  He  has  no  right  to  refose  payment  to  his  principal 
because  the  latter  had  not  a  legal  claim  to  the  money  paid :  Id. 

An  agent  has  no  right  to  dispute  the  title  of  his  principal  to  moneys 
received  by  him  for  the  use  of  the  principal.  Nor  can  he  resist  an  action 
for  the  amount  so  received,  on  the  ground  that  the  money  was  paid  on  aa 
illegal  contract  between  the  original  parties :  Id, 

After  a  corporation  has  virtually  ceased  to  exist,  and  for  all  purposes 
of  business,  and  for  promoting  the  objects  of  the  charter,  all  its  powers 
have  been  taken  away,  its  property  all  expended,  and  the  company  is 
insolvent,  it  is  not  improper  for  the  president  of  the  company  to  enter 
into  arrangements  on  his  own  behalf,  for  carrying  on  and  continuing  for 
his  own  benefit  the  business  formerly  conducted  by  the  company,  under 
an  agreement  not  imposing  an^  duty  or  obligation  upon  the  corporation, 
or  involving  any  use  of  its  property :  Id. 

Where  the  president  of  a  corporation  held  a  mortgage  upon  vessels  of 
the  corporation,  given  to  secure  him  for  advances,  and  for  bonds  of  the 
«*ompany  held  by  him,  and  was  authorized  by  the  company  to  sell  the 


ABSTRACTS  OF  REGENT  DECISIONS. 


767 


ye0selBj  as  its  agent,  sold  the  same  at  private  sale,  to  his  son,  taking  his 
note  for  the  purchase-money,  he  still  keeping  the  control  and  manage- 
ment of  the  vessels  and  rendering  no  account  to  the  purchaser  for  the  use 
of  them :  SeM,  that  such  a  transaction  could  not  be  upheld ;  and  the  sale 
was  ordered  to  be  set  aside,  and  the  agent  directed  to  account  to  the  com- 
pany for  the  proceeds  of  the  vessels,  when  sold  by  him :  Id. 

SUPREME  COUKT  OV  MASSACHUSETTS.^ 

Savings  Bank — Tax  on  account  of  Depositors. — The  Legislature  have 
power  to  impose  upon  savings  banks  an  annual  tax  on  account  of  their 
depositors,  founded  upon  the  amount  of  their  deposits,  to  be  assessed  one 
half  on  the  average  amount  of  deposits  for  the  six  months  preceding  the 
first  day  of  May,  and  the  other  half  on  the  average  lunount  for  the  six 
months  preceding  the  first  day  of  November ;  and  if  a  statute  imposing 
such  taxes  is  passed  in  April,  a  tax  may  be  levied  under  it  founded  upon 
the  average  amount  of  deposits  for  the  six  months  preceding  the  first  day 
of  May  of  the  same  year :  Com.  vs.  The  People's  Savings  Bank. 

Sale  of  Properly — Action  for  Deceit — Evidence. — In  an  action  of  tort 
for  deceit  in  the  sale  of  property,  other  representations,  made  by  the 
defendant  at  the  time  of  making  those  set  forth  in  the  declaration,  and 
respecting  the  same  subject-matter,  are  admissible  in  evidence,  for  the 
purpose  of  enabling  the  jury  to  judge  more  accurately  of  the  meaning  of 
the  words  relied  upon  to  sustain  the  action :  Pedrick  vs.  Porter. 

An  action  of  tort  for  deceit  in  the  sale  of  property  does  not  lie  for  falno 
and  fraudulent  representations  concerning  profits  that  may  be  made  from 
it  in  the  future :  Id. 

Libel — Justification — Evidence  of  contents  of  Document  destroyed  ly 
Witness. — A  letter  to  a  woman,  containing  libellous  matter  concerning 
her  suitor,  cannot  be  justified  on  the  ground  that  the  writer  was  her 
friend  and  former  pastor,  and  that  the  letter  was  Written  at  the  request 
of  her  parents,  who  assented  to  all  its  contents:  "  The  Count  Joannes'' 
vs.  Bennett. 

One  who  has  voluntarily  and  deliberately  destroyed  a  written  document, 
cannot  be  permitted  to  testify  to  its  contents  in  a  suit  brought  by  himself 

1  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  Tolume  6  of  his  Reports. 
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and  founded  upon  it,  witboai  first  introduoing  evidence  to  rebut  the 
suspicion  of  fraud  arising  from  bis  act :  Id, 

Criminal  Ccue — Authority  of  Judge  to  discharge  Jury  —  Verdict  after 
discharge, — The  judge  before  whom  a  criminal  case  is  tried  has  discre- 
tionaiy  power  to  discharge  the  jury  from  their  deliberations  on  the  ver- 
dict at  such  hour  as  he  sees  fit.  And  if  he  has  given  orders  to  the  officer 
to  discharge  them  at  a  certain  hour  in  the  night,  if  they  have  not  then 
agreed,  and  the  officer  at  that  hour  ascertains  that  they  have  not  agreed, 
and  accordingly  informs  them  that  they  are  discharged,  they  have  no 
authority  to  agree  upon  a  verdict  afterwards ;  and  a  verdict  afterwards 
agreed  upon  will  be  set  aside :  Comm'lh,  vs.  Townse^d. 

Agreement — Prevention  of  Performance  Zjy  one  Party, — No  action  lies 
on  an  agreement,  promising  to  pay  for  tuition  for  a  specified  time,  if 
during  the  whole  of  that  time  the  promissor  was  prevented  by  illnees 
from  attending  and  receiving  the  tuition :  Stewart  vs.  Loring. 

Fouling  of  a  Well  hy  escape  of  Gas — Action  hy  unlicensed  Keeper  of 
Livery  Stable — Damages. — An  unliceimed  keeper  of  a  livery  stable  can- 
not recover  damages  for  an  injury  to  his  business  caused  by  the  escape 
of  gas  through  the  ground  and  into  the  water  of  a  well  upon  his  premises ; 
but  may  recover  for  the  nuisance  to  his  real  estate :  Sherman  vs.  Faiff 
River  Iron  Works  Co, 

The  fact  that  other  causes  have  contributed  to  render  the  water  of  a 
well  impure  and  unfit  for  use  is  no  bar  to  an  action  to  recover  damages 
for  an  injury  to  the  water  caused  by  the  escape  of  gas  into  it;  but  it  may 
be  shown  to  affect  the  amount  of  damages  :  Id. 

Smuggling — Action  by  Customs  Officer  for  Reward  for  Discovery, — 
An  officer  of  the  customs  of  the  United  States,  who  finds  smuggled  goods, 
while  assisting  the  inspectors  who  have  charge  of  a  vessel,  in  examining 
the  passengers  and  their  luggage,  although  not  in  discharge  of  a  speoifie 
duty  assigned  to  him,  cannot  maintain  an  action  to  recover  a  reward 
offered  by  the  owners  of  the  vessel  to  any  person  giving'  information  to 
their  agent  or  officers  of  any  goods  smuggled  or  concealed,  or  intended  lo 
be  smuggled  therefrom :  Dames  vs.  Bums  and  others. 
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ACCORD  AND  SATISFACTION.  pam 

1.  Not  yalid  without  performance.   SekUUnff  t8.  Durst,  .  447 

2.  By  one  of  seyeral  wrongdoers,  is  good  as  to  all.   Merchants*  Bank 

▼8.  Curtis,   .........  815 

ACCOUNT. 

1.  Where  the  action  Ues.   Appleby  ts.  Brown,  •         .  .68 

ACTS  OP  CONGRESS. 

1789,  Sept.  24,  sect.  11-12.   See  Coubts,  1-5.' 
1841,  Aug.  19.    See  Bankbuptot,  1. 

1861,  July  18.   See  Constitutional  Law,  5,  &o. 

1862,  Feb.  13,  oh.  25.    See  Courts,  8. 
1862,  Feb.  25.   See  Constitutional  Law,  14. 
1862,  May  20.   See  Constitutional  Law,  9. 

1862,  July  17.   See  Dbajt,  1-8. 

1863,  March  8,  ch.  78.   See  Dbatt,  4. 

ADBIINISTRATOR. 
See  E^ouTOB. 

AFFIDAVIT  OF  DEFENCE. 

Lease,  reserring  pecuniary  rent,  is  within  the  Pennsylvania  statute  in 
regard  to.   Frank  7s.  Maguire,      ......  502 

AGENT. 

See  Banks,  1. 

Bills  and  Notis,  2,  8. 
Factob,  1. 

NEOLIOfiNCB,  8,  10,  16. 
I.  LiabilUy  of  Agent, 

1.  Principal  may  recoyer  in  tort,  for  damages  caused  by  his  agent's 
breach  of  duty.    AskUy  ys.  Root,  ......  878 

2.  When  a  person  enters  into  a  contract  as  agent,  he  warrants  his  own 
Vol.  XI.--49  (769) 
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AGENT. 

authority,  unless  Tery  special  oiroomstanees,  or  an  express  agreement, 
relieTe  him  from  thai  responsibility.    White  ts.  Madison,  .  668 

8.  Where  one  pretending  to  be  an  agent  has  contracted  as  such  with- 
out authority,  the  party  contracted  with  has  the  right  to  repudiate  the 
contract  and  hold  the  assumed  agent  immediately  responsible  for  damages, 
without  waiting  for  the  time  when  an  action  might  be  maintained  on  the 
contract  itself.  Id, 

4.  The  damages  in  such  a  case  are  measured  not  by  the  contract,  but 
by  the  iigury  resulting  from  the  agent's  want  of  power.  Id, 

5.  If  special  damages  should  be  incurred  in  consequence  of  the 
agent's  failure  to  bind  his  principal,  such  as  the  costs  of  an  unsuccessful 
action  against  the  principal  to  enforce  the  contract,  they  might  be  recoT- 

•  ered.  Id, 

6.  If  the  act  of  the  agent  be  fraudulent,  an  action  for  the  deceit  would 
lie,  but  it  would  be  a  ooBcnrseBt  semedjy  with  the  action  on  the  war- 
ranty. Id. 

7.  Agent  has  no  right  to  retain  money  paid  him  for  his  principal,  al- 
though the  latter  could  not  haye  recoTcred  it  legally  from  the  payer.  Mur- 
ray TS.  Vanderbiltf  ........  766 

II.  Liability  of  principal. 

8.  Where  agent  has  obeyed  instructions,  he  is  entitled  to  reimburse- 
ment from  principal  for  all  damages  he  has  sustained.  Move  ts.  Buffalo, 
J-tf.,  RaUroad  Co,,    .         .  .  .  .         .  .440 

9.  An  unauthorized  submission  to  arbitration  may  be  ratified  by  acts 

of  principal.    Lowmttein  ts.  Mclntotkj     .....  247 

ALABAMA,  THE  CASE  OP  THE,      .         .  .         .  .1689 

AMENDMENT. 
Bee  ToKT,  1, 

1.  Where  no  mistake  was  alleged  in  making  a  person  co-defendant,  it 
was  not  error  in  the  Co.urt  to  refuse  to  allow  an  amendment  by  striking 
off  his  name.   Locke  et  'aL  ts.  Dougherty  et  al,,    ,  .         .  638 

ANCIENT  LIGHTS,  522 

ANTHON,  JOHN,       ........  600 

ABBITRATION  AND  AWARD. 
See  Constitutional  Law,  29. 

1.  An  award  coTers  cTcry thing  meant  to  be  submitted  to  the  arbitration, 
and  is  the  same  in  this  respect  as  a  judgment.   Lowenetein  ts.  Mcintosh,  247 

2.  Informal  submission.   Munn  ts.  Reed,         ....  254 

ASSAULT  AND  BATTERY. 

1.  ETidence  in  mitigation  of  damages.   Brue^  ts.  Priest,       .  .668 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Conflict  or  Laws,  2. 

1.  Where  a  person  haTing  a  lease  assigns  his  property  fbr  the  benefit 
of  his  creditors,  and  the  assignment  does  not  disclose,  and  the  assignee 
is  ignorant,  that  the  assignor  owns  such  a  lease,  the  assignee  will  not 
become  liable  for  subsequently  accruing  rent,  if  he  does  not  enter  into 
the  possession  of  the  demised  premises,  as  such  assignee,  or  do  any  act 
which  can  be  regarded  as  an  election  to  accept  the  term.  Leteis  ts. 
Burr,  801 

2.  Where  the  assignment  is  made  on  the  28th  of  January,  and  the 
assignee  merely  enters,  to  take  an  iuTentory  of  and  remoTe  assigned 


INDEX.  771 

ASSIGNMENT  POR  BENEFIT  OP  CREDITORS. 

property,  and  oompletes  the  inyentory  and  remoyes  the  property  on  the 
Slst,  staying  no  longer  than  is  necessary  for  that  purpose ;  and  never 
otherwise  occupies  the  demised  premises,  he  does  not  become  liable  for 
the  rent  falling  due  February  1st,  or  subsequently.   Letoit  ts.  Burr,      .  801 

8.  Whether  a  yolunt«ry  assignee  for  the  benefit  of  creditors  stands  in 
the  same  position  as  an  assignee  in  bankruptcy,  in  respect  to  a  lease 
owned  by  the  assignor  at  the  time  of  the  assignment,  discussed  by  Bos- 
WOETH,  Ch.  J.  Id, 

4.  Assignee  has  only  the  rights  of  the  assignor,  not  those  of  an  as- 
signee for  yalue.    Seed  ys.  Sarui*,  .         .         .         .  .185 

6.  Priority  between  execution-creditor  and  assignee.  ffaU  ys.  Whitton,  668 

6.  Priority  of  creditors  whose  claims  accrued  before  passage  of  home- 
stead exemption  acts.    White  ys.  Rice,      .....  668 

7.  Deliyery  of  release  by  creditor  to  assignee  is  deliyery  to  assignor. 
Alien  ys.  Oardiner,  .......  442 

8.  A  clause  empowering  the  assignee  to  sell  on  credit  makes  the 
assignment  void.    Sutton  ys.  Cleveland,    .....  695 

9.  Assignment  is  not  made  yoid  by  a  proyision  for  compensation  to 
assignees.    Campbell  et  al.  ys.  Woodwarth  et  al,,  ....  251 

10.  If  assignment  is  yalid  when  made,  no  subsequent  acts  of  assignor 

or  assignee  will  make  it  yoid.    Juliand  ys.  RaiKbone,  .         .  764 

11.  Sect.  2d  of  the  New  York  Act  of  1860  is  directory  merely.  Id. 

ASSUMPSIT. 

1.  For  money  had  and  receiyed.   Murphy  ys.  Ball,     .  .  681 

2.  Will  lie  for  yalue  of  goods  tortiously  taken  and  sold.  Barpending 

ys.  Shoemaker,        .  .         .  .         .  .  .  .248 

8.  Where  owner  of  stock  assigns  more  shares  than  he  is  entitled  to, 
and  the  company  makes  good  the  deficiency,  a  promise  by  him  to  pay 
will  support  assumpsit.   St,  Nicholat  Ina,  Co,  ys.  Eotoe,  .         .         .  668 

ATTORNEY. 
See  Counsel. 

1.  Refusing  to  state  his  authority  is  estopped  firom  denying  that  he 
acted  on  his  own  responsibility.   Ford  et  al,  ys.  WilUanu^         .         .  249 

2.  Right  to  sue  for  seryioes  in  America^-diseossed  in  Note  to  KeniMdy 

ys.  Broun  and  Wife^  .......  872 

BANKS  AND  BANKING. 

1.  An  agent  of  a  bank  who,  in  general  terms,  is  authorized  by  a  by- 
law or  otherwise  to  certify  checks  drawn  upon  the  bank,  cannot  certify 
his  own  checks  when  he  has  no  funds  to  his  credit,  so  as  to  make  the 
bank  liable.    Clafiin  et  al.  ys.  Farmer^  and  Citizen^  Bank,         ,         ,  92 

2.  A  holder  who  pays  yalue  for  such  a  check  cannot  be  said  to  take  it 
in  good  faith.  The  fact  that  the  name  of  the  drawer  is  identical  with 
that  of  the  certifying  agent  is  sufficient  to  put  him  upon  inquiry.  Id. 

8.  The  custom  of  marking  checks  "  good."  Note  to  Clafiin  ys.  Farti^- 
ert'  and  Citizens*  Bank,       ,         ,  ,         .         .  .  .97 

4.  Bank  after  such  marking  cannot  allege  want  of  fhnds  of  drawer. 
Id.  98 

6.  Suit  by  holder  of  check  against  the  bank  for  refusing  to  pay  it.  Id, 

6.  Restrictions  on  the  transfer  of  stock.    LeggettyB.  Bank  of  Sing  Sing,  249 

7.  Diyidends — how  payable — state  currency."  EhUys,  Chittenango 
Bank,  188 

8.  Certificate  of  deposit  of    Illinois  currency" — how  payable.  Hulbert 

et  al,  ys.  Carver  et  al.,       .         .         .         .         .         .  .61 

BANKRUPTCY. 

1.  How  far  assignee  bound  by  decree  in  pending  suit  against  the 
bankrupt,  under  Act  of  1841.    Cleveland  ys.  Boerum  et  oL,        .         •  188 
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BILLS  AND  NOTES. 

See  Conflict  or  Laws,  1. 
Wae&aiitt,  2-4. 

I.  Liability  of  Partiet. 

1.  Note  not  negotiable  signed  by  two  makers  on  its  face  and  by  a  third 
person  on  the  back — ^held  that  the  latter  was  not  an  indorser,  but  a  joint 
promissor.    Richards  ys.  Warring,  .....  701 

2.  Note  signed  by  "  L.  L.  F.,  Treasurer,"  is  corporation  note.  Draper 

€t  al,  TS.  Mau.  Steam  Htating  Co.,  .....  698 

8.  Draft  accepted  by  **£.  T.  L.,  Agent,"  held  to  bind  him  personally. 

SlawMon  ys.  Lormg,  .......  698 

4.  Promise  to  accept  is  equiyalent  to  acceptance  as  to  CTery  party 

taking  the  bill  on  the  faith  of  the  promise.    Stenum  et  aL  ts.  Harrison 

etal.,  448 

6.  Liability  on  agreement  to  indorse— reasonable  notice.  Sehleuinger 

tt  aL  TS.  Diekifuon^  .  .  .  .  .  .608 

6.  An  accommodation  acceptor  haying  paid  a  bill  for  which  no  funds 
are  proyided  by  the  drawer,  is  entitled  to  recoyer  the  amount  from  him. 

De  Barry  ys.  Withers,        .  .         .  .762 

7.  The  suit  must  be  in  the  name  of  the  payee  to  the  use  of  the 
acceptor.  Id. 

8.  But  if  the  drawer  make  an  express  promise  to  the  Acceptor  to  pay 
the  debt  to  him,  he  may  sue  in  his  own  name.  Id. 

IL  nUttoaNoU. 

9.  Indorsement  of  husband  to  wife  and  by  her  to  third  person  giyes 
the  latter  a  yalid  title.    Slawson  ys.  Loriny,        ....  698 

10.  Good  faith  in  taking  under  suspicious  circumstances.  Bdmont 
Branch  Bank  ys.  Iloye,       .......  563 

11.  Ayerment  of  title — sufficiency  of.   Farmers*  and  Mechanic^  Bank 

ys.  Wadsworth,  .121 

12.  A  letter  written  by  the  maker  of  a  note  to  the  holder,  before  the 
discount  of  it  by  him,  is  not  admissible  in  an  action  by  the  latter  against 
an  indorser,  to  show  that  the  indorsement  was  an  accommodation  one. 
Eekert  ys.  Cameron  et  al.,    .         .  .  .49 

18.  Where  an  indorsed  note  comes  into  the  possession  of  the  maker 
before  it  is  due,  there  is  no  presumption  of  payment  or  extinguishment ; 
and,  therefore,  One  who  discounts  the  note  under  such  circumstances  is 
an  innocent  holder  for  yalue.  Id. 

IIL  Defence  to  a  Note. 

See  Limitation,  8. 
Patent,  4. 
SET-Orr,  1. 

14.  Holder  of  note  representing  it  as  for  yalid  consideration  is  estopi^ 
from  denying  its  yalidity  or  setting  up  the  defence  of  usury.  Parshali 
ys.  Lamoureux,       ........  180 

16.  But  an  accommodation  guarantor  not  making  such  representations 
may  set  up  the  defence  of  usury  as  if  he  were  merely  an  indorser.  Id. 

16.  Agreement  between  payee  and  maker  to  apply  former's  indebted- 
ness in  payment.    Davis  ys.  fencer,  .69 

17.  Failure  of  consideration.    Lester  ys.  Palmer,  .  .62 

IV.  Demand  and  Notice. 

18.  Notice  of  dishonor  discussed  in  reference  to  residence  of  parties. 
West  River  Bank  ys.  Taylor,  .662 

19.  Presentment  for  payment — notice  of  non-payment,  ffallowdl  ^ 
Co.  ys.  Curry  et  al.,  .         .  .  SIS 
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BILLS  AND  NOTES. 
V.  Orace. 

20.  Note  payable  in  instalments  with  interest  is  entitled  to  grace  on 
both  principal  and  interest,  and  condition  of  mortgage  given  as  collateral 
security  is  not  broken  till  expiration  of  grace.    Coffin  vs.  Loring,         .  699 

BLACKWELL,  HON.  ROBERT  S  601 

BONDS,  OF  PUBLIC  OFFICERS. 

1.  Waiyer  of  irregularities — Bonds  not  yoid  bj  being  not  in  the  strict 
form  prescribed  by  the  statute.    Morton  ts.  CampbeUf     .         .  .185 

BREACH  OF  PROMISE. 

1.  Promise  need  not  be  express.    Hotehkina  tb,  Hodfft,  .         .  440 

2.  Illegal  consideration  for  promise.  Id, 
8.  Evidence  in  action  for.  Id. 

4.  Evidence  in  mitigation  of  damages.   Johmon  tb.  Jmkint,   .         •  120 

BRIDGE. 

See  Nayioablk  River. 
Roads,  1^. 

CASES  AFFIRMED,  OVERRULED,  ETC. 

Ableman  vs.  Booth,  21  How.  606,  followed  in  Jte  SpangUr^  698,  and  in 
Re  Jordan^  749. 

Cox  vt.  Taylor,  10  B.  Monroe  17,  disapproved  in  Gorton  vs.  Brown,  640. 
Gould  v.  Banks,  8  Wend.  562,  limited  in  Frieu  vs.  Rider^  817. 
Hartung*s  Case,  22  N.  Y.  95,  commented  on  in  Kuehier  vs.  People,  48. 
Hilliard  vt,  Richardson,  8  Gray  849,  distinguished  in  Chicago  vs.  Rcb- 
bins,  529. 

Monongahela  Nav.  Co.  vs.  Coons,  6  Barr  882,  affirmed  in  Clarke  vs. 
Birmingham,  ^e..  Bridge  Co.y  188. 

Scammon  vs,  Chicago,  25  111.  424,  partly  overruled  in  Chicago  vs.  Rob* 
bins,  529. 

Starin  vs,  Genoa,  28  N.  T.  489,  affirmed  in  People  a  rsl.  Fiedler  yb.  Mead 
et  aL,  249. 

Sturms,  Ex  parte,  26  111.  890,  overruled  in  part  in  Gihson  vs.  Roil,  118. 
Weston  vs.  Charleston,  2  Peters  449,  oommented  on  and  followed  in 
People  vs.  Commissioners  of  Taxes,  614. 

CANALS. 

1.  Reversal  of  award  of  canal  appraisers  in  New  Tork.  Pecple  vs. 
Gardner,     ,  ,  ,  .  .  .  .  .  ,119 

CERTIORARI. 

1.  Review  of  decision  of  Court  below  on  questions  of  fact  Brown  vs. 
Ramsay,      ,  ,  .  .66 

2.  Only  questions  of  law,  not  of  fact,  are  open  on  certiorari.  Myde  vs. 
HeUon,  572 

8.  To  Justice^requisites  to  the  return  under  New  Tork  Code.  Oreutt 
vs.  CahiU  ital.,      ,         .    •  120 

CHARTER-PARTY. 

See  CoMMOs  CAB&ua,  8. 

CHECK. 

See  Banks,  1-^. 

CHOATE,  LIFE  AND  WORKS  OF  RUFUS,  •        •         .  .821 
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CITIZEN. 

See  Courts,  8. 

1.  Whether  a  corporation  is  a  citixen  within  the  meaning  of  the  Judi- 


ciary Act  disouBsed.    Note  to  Barney  ts.  Qlobt  Bank,      .  .  .  221 

CIVIL  LAW,  ON  THE  STUDY  OF,  885 

COMMISSION. 

1.  Without  seal  of  the  Court,  is  a  mere  nullity.   Ford  et  al.  ts.  WU- 
Uamt,  .         .         .         .  .249 

COMMON  CARRIER. 
L  Change  of  Route. 


1.  A  carrier,  finding,  on  his  arriyal  at  the  end  of  his  portion  of  the 
route,  that  an  unusual  press  of  business  there  wQuld  preyent  his  delivery 
of  his  freight  for  sererai  days,  is  not  thereby  justified  in  taking  the  goods 
to  another  place  and  forwarding  them  from  there  to  the  consignees. 
Strong  YB.  Carrington  et  al..,  ......  287 

2.  Demurrage  at  the  first  stopping-place  not  allowed.  Id, 

8.  Though  the  charter-party  is  ordinarily  the  controlling  evidence  of 
the  contract  as  to  everything  clearly  expressed  therein,  and  bills  of  lad- 
ing are  often  regarded  as  little  more  than  evidence  of  the  shipping  and 
receipt  of  the  cargo,  yet,  where  the  charter-party  is  not  proved,  or  where 
it  miJEes  no  provision  in  regard  to  the  consignee  or  mode  of  delivery,  the 
bills  of  lading  become  the  proper  and  controlling  evidence,  in  whole  or 
in  part,  of  the  contract.  Id. 

4.  Freight  is  usually  payable  when  it  has  been  frilly  earned  by  the 
safe  carriage  and  right  delivery  of  the  cargo.  Id, 

II.  lAabilUy  for  Non-delivery. 

6.  In  special  case,  carrier  may  deny  title  in  his  bailor  or  shippers- 
measure  of  damages  for  non-delivery  where  goods  are  taken  from  him. 
Van  Winkle  vs.  U.  S.  Mail  Steanuhip  Co.,  .  .  .         .  124 

6.  Undertaking  to  collect  notes  is  not  excused  by  delivery  to  an 
indorser  who  refused  to  give  them  up.    Wareham  Bank  vs.  Burt,  .  558 

7.  May  be  liable  on  contract  to  deliver  goods  at  a  certain  place,  though 
he  ean  only  deliver  them  at  that  point  through  another  carrier.  Bwtii 

vs.  Buffalo,  ie.,  Railroad  Co.,       .  .  .  .  .  .184 

III.  Connecting  Carriert. 

8.  Payment  of  charges  due  previous  carriers — ^when  lien  exists,  and 
the  measure  of  it.    TVavis  et  al.  vs.  Thompson,     ....  246 

9.  Rights  and  duties  of  intermediate  consignee.   Davis  vs.  PatUson,  .  184 

COMMON  LAW. 

1.  The  legal  system  administered  by  the  Ecclesiastical  Courts  in  Eng- 
land, is  a  part  of  the  common  law  of  that  country.  Le  Barron  vs.  Le 
Barron,       .  .  .  .  .  .  .  .212 

2.  The  power  to  grant  divorces,  for  proper  cause,  has  been  an  acknow- 
ledged head  of  jurisdiction  in  those  Courts  from  the  earliest  period.  Id. 

8.  The  settlement  of  this  country  had  the  eflfect  to  make  the  general 
common  law  of  England  the  law  of  this  also,  so  far  as  applieable  to  the 
new  condition  of  things.  Id. 

4.  Jurisdiction  of  the  subject  of  granting  divorces  never  having  been 
exercised  by  the  ordinary  law  Courts  in  England,  could  not  be  exercised 
by  the  same  Courts  in  this  country,  until  jurisdiction  was  given  them  by 
the  legislature,  and,  until  then,  the  jurisdiction  was  in  abeyance,  or 
rested  in  the  legislature.  Id. 

5.  But  whitt  jurisdiction  of  the  subject  is  bestowed  upon  any  tribunal, 
la  i»  JMlHtt^  aooording  to  the  principles  and  practice  of  the  Eng. 
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lish  Courts  haTing  the  jurisdiotion  there,  so  far  as  applicable  to  the  altered 
condition  of  things  here,  and  not  repugnant  to  the  spirit  of  our  Consti- 
tution and  laws ;  and  it  is  not  a  mere  statutory  jurisdiction,  where  the 
pMDwer  of  the  Court  is  limited  wholly  to  what  the  statute  in  terms  autho- 


rizes.   Le  Barton  vs.  Lt  Barron,   ......  212 

COMMON  KECOVBRY. 

1.  Presumption  of  eonyeyance  or  surrender  to  make  a  tenant  by  the 
precipe.    Riekman  ts.  Lippmeott^   .         .  .64 

CONFLICT  OP  LAWS. 

See  DsoxoBiTTs'  Estates,  2-8. 
Husband  and  Wifi,  11. 
Joint  Dibto&s,  2. 
I.  Plaoe  of  Contract, 


1.  A  note  dated  in  Massachusetts,  and  deliTered  there,  though  signed 
in  another  State,  is  to  be  taken  as  a  contract  made  in  Massaehtisetts. 
Lawrence  ts.  Batsett,         .......  567 

2.  Assignment  in  Rhode  Island  held  to  conrey  title  to  personalty  in 
Massachusetts,  under  the  circumstances,  though  the  assignment  would  be 
Toid  in  Massachusetts,   ffunt  ts.  Latkropf  ....  881 

n.  8tatu9  of  Indians  in  United  States. 

8.  Since  the  remoyal  of  the  Miami  Tribe  of  Indians  from  Indiana,  in 
pursuance  of  their  treaty  with  the  United  States  in  1840,  a  marriage  be- 
tween two  remaining  members  of  the  tribe,  according  to  the  natiye  cus- 
toms, will  be  held  invalid  in  the  courts  of  Indiana,  as  contrary  to  the  laws 
of  that  State.   Roche  t.  Washinfflon,  .170 

4.  Qu,  Whether  the  Indian  tribes  within  the  United  States  are  in  any 
case  independent  civilized  nations,  so  as  to  require  their  marriage  laws  or 
customs  to  be  recognised  in  the  State  Courts.  Id, 

CONFUSION  OF  GOODS. 

1.  Forfeiture  of  goods  by  fraudulent  mixture  with  those  of  other  per- 
sons.   Stevenson  vs.  Little^  ......  127 

CONSTITUTIONAL  LAW.  ^ 

See  Courts,  7,  8,  12. 
Draft,  2-4. 

I.  Fowers  of  the  ExeeuHv 

1.  Th«  President  is  vested  with  the  whol«  executive  power  of  the 
United  States,  and  whether  in  suppressing  an  insurrection  he  has  met 
such  armed  resistance,  and  a  civil  war  of  such  proportions  as  compels  him 
to  accord  them  the  character  of  belligerents,  is  a  question  to  be  decided 
^  Aim,  and  the  Courts  must  be  governed  by  his  decision.  Schooner  Brit" 
liant  tt  al.       United  States/.         ......  334 

2.  The  President  therefore  had  a  right  yttre  belli  to  institute  a  blockade 
of  ports  in  possession  of  the  States  in  rebellioR,  which  neatrals  are  bound 
to  regard.  Id. 

8.  Under  the  Constitntion  of  this  government,  although  the  eitisens 
owe  supreme  allegiance  to  the  Federal  Government  they  owe  also  a  quali- 
fied allegiance  to  the  State  in  which  they  are  domiciled;  their  persons 
and  property  are  subject  to  its  laws.  Id. 

4.  Hence  in  organizing  this  rebellioa  they  have  acted  as  States  claiming 
to  be  sovereign  over  all  persons  and  property  within  their  respective 
limits,  and  asserting  a  right  to  absolve  their  citizens  Arom  thoir  allegiance 
to  the  Federal  Government  The  ports  and  territory  of  these  States  are 
held  in  hostili^  to  the  General  Government,  and  all  persons  residing  ki 
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this  territory  whose  property  may  be  used  to  increase  the  rerenues  of  the 
hostile  power,  are  in  this  contest  liable  to  be  treated  as  enemies.  Schooner 


5.  The  Act  of  Congress  of  July  18th  1861,  is  not  a  penal  bnt  a  revenue 
statute,  and  is  to  be  construed  liberally,  so  as  to  aoeomplish  its  proposed 


6.  Where  a  party  for  fraudulent  purposes  mixes  up  goods  prohibited 
by  a  reyenue  act  with  those  not  prohibited,  the  whole  will  be  forfeited,  fit 

7.  A  eUizen  may  be  forbidden  by  a  municipal  law  to  do  what  would  be 
lawful  for  a  neutral  to  do  on  the  high  seas.  Id. 

8.  A  sale  of  contraband  property  to  a  belligerent  in  a  nentral  territory 
is  a  Tiolation  of  neutrality,  and,  d  fortiari,  such  sale  in  one  belligerent 
country  by  a  citizen  or  domiciled  person  thereof^  is  a  breach  of  alle- 
giance. Id, 

9.  Hence  the  Act  of  July  18th  1861,  prohibits  ereiy  act  done  towards 
the  execution  of  a  design  to  carry  on,  without  a  "permit,"  commercial 
intercourse  between  the  interdicted  and  other  states,  and  it  is  violated  not 
only  when  a  yessel  has  actually  sailed  with  the  go<>ds  on  board,  but  the 
moment  the  goods  are  started,  eyen  on  land,  towards  the  forbidden  des- 
tination. The  application  for  a  "  permit"  is  eyidence  of  the  intention  to 
proceed,  and  the  use  of  fraudulent  inyoices  to  procure  the  permit,'* 
shows  the  intention  to  be  firaudulent.  The  shipment  of  goods  under 
color  of  that  permit,  is  a  step  taken  in  execution  of  that  fraudulent  in- 
tent— is  an  oyert  act.  Such  goods  are  **proeeedinfi  to"  the  interdicted 
port  within  the  meaning  of  the  Act  of  July  18th  1861,  and  the  shipper, 
under  the  Act  of  May  20th  1862,  is  guilty  of  an  "  aUempf'  to  transport 
them  in  yiolation  of  law.  Id, 

10.  The  condition  of  peace  or  war,  public  or  ciril,  in  a  legal  sense, 
must  be  determined  by  the  political  department  of  the  Goyernment,  and 
the  Courts  are  bound  by  that  decision.  Id. 

11.  By  the  Act  of  July  18th  1861,  the  prohibition  of  commercial  inter- 
course is  to  be  in  force  so  long  as  such  condition  of  hostility  shall 
continue."  The  same  power  which  determines  the  existence  of  war  or 
insurrection,  must  also  decide  when  '*  the  conditi<m  of  hostility"  ceases. 
In  a  legal  sense  the  state  of  war  or  peace  is  not  a  question  m  pais  for 
Courts  to  determine.  It  is  a  legal  fact  ascertainable  only  from  the  deci- 
sion of  the  political  department.  Id, 

12.  Hence,  when  the  President  has  proclaimed  a  State  to  be  in  insur- 
rection, the  Courts  must  hold  that  this  condition  continues  until  he  decides 
to  the  contrary.  Id. 

13.  The  same  rules  apply  as  to  the  exceptions  from  the  interdict,  of 
such  parts  of  the  insurrectionary  States  "  as  may  maintain  a  loyal  adhe- 
sion to  the  Union  and  the  Constitution,  or  may  be  from  time  to  time 
occupied  and  controlled  by  forces  of  the  United  States  engaged  in  the 
dispersion  of  said  insurgents."  Such  exceptions,  and  the  legal  status 
of  such  parts  of  the  said  States,  are  to  be  determined  by  the  Presi- 
dent. Id. 

II.  United  States  Siockt  and  Loans, 

14.  By  the  second  section  of  the  Act  of  Congress,  passed  February  25, 
1862,  it  is  provided  that  "All  stocks,  bonds  and  ether  securities  of  the 
United  States,  held  by  indiriduals,  corporations,  or  associations  within 
the  United  States,  shall  be  exempt  from  taxation  by  or  under  State 
authority."  The  effect  of  this  section  is  to  exempt  from  taxation,  under 
the  laws  of  a  State,  all  stocks,  bonds,  and  other  securities  issued  by  the 
United  States  after  the  passage  of  the  act.  The  People  ex  reL  The  Hanover 
Bank  vs.  The  Commissioners  of  Taxu,  ..... 

15.  The  decision  of  the  Court  of  Appeals,  in  the  case  of  The  People  ex 
tel.  The  Bank  of  the  Commonwealth,  28  N.  Y.  192  (1  Am.  Law  B^.  N. 
S.  81),  is  anthority  as  to  cases  ooming  within  its  seope.   By  force  oC 


Brilliant  vs.  United  States, 
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object.    United  States  ys.  Probaseo, 
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that  decision,  secfuritiea  of  a  like  natore,  iuued  before  the  passage  of  the 
act  in  question,  and  owned  by  a  resident  of  the  State,  are  not  exempt 
from  taxation  under  State  laws,  if  no  unfriendly  discrimination  to  the 
United  States,  as  borrowers,  is  applied  by  the  State  law ;  and  property 
in  United  States  stock  is  subjected  to  no  greater  burdens  than  property 
in  generaL    People  ys.  Commusionert  of  Tazet,     ,         .         .         .  *  81 

16.  Congress  has  no  power,  by  retrospective  legislation,  to  withdraw 
from  State  taxation  stocks  and  other  like  securities,  issued  by  the  United  ' 
States,  already  sul^ect  to  such  taxation,  and  so  far  as  the  Act  of  February 
25,  1862,  exempts,  from  State  taxation,  United  States  s^urities  preTiously 
issued,  it  is  extra  constitutional  and  inoperatiTe.  Id. 

17.  The  stock  of  the  United  States  is  not  subject  to  State  taxation. 
The  case  of  Weston  vs.  City  Council  of  Charleston,  2  Peters  449,  oom- 
mented  upon  and  followed.  The  Peoph  ex  reL  Bank  of  Commerce  vs.  The 
Committionere  of  Taxes,      .......  614 

18.  Powers  granted  to  Congress  by  the  Constitution  can  only  be  exe- 
cuted through  means  or  tnstruments.  Note  to  People  ts.  Commissioners  of 
Taxes,         .........  88 

19.  Power  of  States  to  tax  United  States  semiritiea.  Id. 

20.  Legal  tender  notes.   Mague  vs.  Powers^      ....  497 

III.  VoU  outside  the  Umiis  <ifthe  State. 

21.  Election  districts,  within* the  meaning  of  the  Pennsylrania  statute, 
denote  subdivisions  of  territory,  marked  out  by  known  boundaries,  pre- 
arranged and  declared  by  public  authorities ;  and  election  districts  mean 

in  the  Constitution  just  what  they  mean  in  the  statute.    Chase  ts.  Miller,  146 

22.  The  term  residence"  in  the  Constitution  is  the  same  as  domioil — 
a  word  which  means  the  place  where  a  man  establishes  his  abode,  makes 
the  seat  of  his  property,  and  exercises  his  ciyil  and  political  rights.  Id, 

28.  The  right  of  a  soldier  to  Tot«,  under  the  Constitution,  is  in  the 
district  where  he  resided  at  the  time  of  his  entering  the  military  ser- 
Tice.  Id. 

24.  The  43d  section  of  the  election  law  of  2d  July,  1889,  allowing 
soldiers  to  yote  outside  of  the  boundaries  of  the  State,  is  in  direct  con- 
flict with  the  8d  article  of  the  Constitution  of  PennsylTania,  and  is, 
therefore,  null  and  roid.  Id. 

25.  The  Constitution  of  Connecticut  provides  for  the  time  of  holding 
the  annual  election.  And  it  also  proTides  the  place,  yit.,  ^  an  electors' 
meeting"  composed  of  the  electors  in  the  several  towns,  duly  warned, 
convened,  organixed  and  heid  for  that  ptupose.  These  provisions,  with 
other  incidental  and  accessary  provisions  in  the  same  instrument,  leave 
no  room  for  doubt,  that  any  act  of  the  legislature  authorising  the  votes 
of  electors  to  be  taken  at  any  other  place,  or  in  any  other  manner,  does 
conflict  with  the  explicit  and  unequivocal  provisions  of  the  Constitution, 
and  is  therefore  void.    OpinUm  of  Supreme  Court,  ^c,     ,         .         .  460 

26.  The  Constitution  of  New  Hampsliire  provides  for  elections  by  the 
eitisens  at  certain  times  and  in  certain  places  therein  fixed ;  and  a  law 
authorising  the  easting  of  the  votes  in  any  other  ma&ner  would  be 
oneonstitutionaL    OpiSan  of  Supreme  Court,  .  .740 

IV.  Trial  hy  Jury. 

27.  Constitutional  provision  refers  to  the  right  as  it  existed  at  the 
adoption  of  the  Constitution.   Byers  et  al.  vs.  Commonwealth,  .  447 

28.  An  act  authorising  arrest  and  summary  commitment  of  profes- 
sional thicTes  is  constituSonal  in  Pennsylvania.  Id. 

29.  Legislature  has  no  right  to  compel  submission  to  an  arbitration 
irithout  consent  of  party.   People  ex  rel.  Baldwin  vt.  A«t,  .  878 

Y.  Takmff  of  Private  Property  without  Compensation. 
See  EMMura  Don Aiir,  2. 
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80.  Grant  of  anthority  to  bnild  a  highway  orer  railroad  frncY  without 
compensation.    Albany  Northern  Railroad  Co,  tb.  BrowneU  et  oL,  .58 

81.  The  grant  of  right  to  lay  railroad  oTer  a  street  is  not  a  taking  of 
priyate  property.    People  et  al.  m.  Kerr  et  al.^     .  .  877 

82.  A  statute  empowering  a  log-driring  company  to  assnme  control  on 
public  waters  of  logs  of  unconsenting  parties  is  unconstitationaL  Amee 

TS.  Port  Huron  Log-Driting  Co,^    ,  .  .  .  .  670 

88.  Law  allowing  boats  to  be  seized  and  sold  upon  mere  assertion  of 
debt,  without  a  judgment  of  a  judicial  tribanal,  is  unconstitationaL 
Partont  ts.  Suasell^  .         .  .696 

VI.  BegutaHon  of  CoHMutve. 

84.  Where  a  rirer  is  wholly  in  a  State,  the  Legislature  has  full  control 
over  the  nayigation  of  it,  subject  to  the  laws  of  the  General  Goyemment 
respecting  tide-water  riyers.    Flanagan  ys.  Philadelphia,  .  604 


85.  A  law  of  Detroit  requiring  ferry-boats  running  to  Canada  to  pay  a 
license  fee  is  not  unconstitationaL   Chelvere  ys.  People^  .         .         .  669 

VIL  Taxation  by  State  LegitteOttre. 

86.  A  StAte  Legislature  has  power  to  impose  a  tax  on  sayings  banhs 
on  account  of  their  depositors,  founded  on  the  amount  of  their  deposits. 
Commonwealth  ys.  PeepWe  Savings  Bank,  .....  767 

CONTEMPTS. 

1.  Personal  seryice  required— proceediags  upon,  &o.  Pitt  ts.  Daviton,  124 

CONTESTED  ELECTIONS. 

See  Courts,  11>18. 

1.  The  House  ef  Represcntatiyes,  in  a  State  Lec^slatnre,  hare  no  such 
jurisdiction  oyer  the  counting  of  the  yotes  for  members  as  will  oust  the 
jurisdiction  of  the  common  law  Courts  in  proceedings  by  mandamus 
against  the  canyassers.  The  member  elected  has  a  right  to  receiye  the 
certificate  of  election,  and  if  it  is  refused  him,  and  given  to  another,  he 
may  call  upon  the  Courts  for  redress,  by  mandamue.   People  ys.  Billiard 


2.  Its  sole  purpose  is  to  procure  the  requisite  eyidenoe  to  present  to 
the  House  of  a  primA  facie  right  to  a  seat  in  it,  independent  whoUy  of 
the  question  of  qualificaUon.  And  the  oi4y  means  by  which  this  can  be 
obtained  is  by  tlM  compulsoiy  writ  of  mandamm.  Id, 

8.  This  Is  not  the  case  where  one  person  desires  to  be  plaeed  in  an 
office  now  filled  by  another,  for  in  such  cases  mandamms  will  not  Ue.  It 
is  more  analogous  to  a  demand  for  the  books  and  papers  belongiag  to  an 
office,  or  for  the  insignia  of  offioe,  for  which  this  la  the  proper  remedy. 
Jd, 

4.  The  office  of  canyassers  is  merely  auoislerial*  and  as  sneh  will  be 
controlled  by  the  Court  under  this  process.  Th^y  are  required  by  statute 
to  count  all  the  votes  formally  certified  to  them.  Aad  the  fact  that  aome 
of  the  judges  of  elections  do  not  appear  to  have  been  proper^  sworn,  is 
no  objection  to  the  validity  of  their  returns.  The  certificate  of  an  officer 
de  facto  is  all  that  is  required.  Id, 

6.  And  if  any  informality  had  rsaUr  eeoiimd,  it  might  have  been 
corrected  before  the  canyassers,  and  shoold  nei  have  been  allowed  t« 
operate  to  disfhuudiise  the  voters.  Id, 

CONTRACT. 

See  ConpoBATiov»  IL 

SWDAT,  1. 

L  Interpretation  and  C<m(ruction  of^.        •        .        •        •  .129 
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CONTRACT. 

II.  Performanee, 

1.  On  default  of  Tendor  at  time  fixed  and  offer  afterwards,  yendee  may 
refuse  without  any  reason  assigned,  and  if  he  assigns  a  reason  it  is 
immaterial  whether  it  be  a  good  one  or  not.    FrieM  ts.  Riders  ,  817 

2.  Defendant  in  suit  for  yalue  of  goods  delivered  may  set  olF  damages 
from  failure  of  plaintiff  to  furnish  the  fvM  quantity  agreed  upon,  and  his 
damages  are  to  be  measured  by  what  his  profit  would  have  been,  and 
interat  thereon.    FitheU  ys.  Winans^        .....  630 

8.  No  action  lies  on  contract  to  pay  for  tuition  if  promissor  is  pre- 
vented by  illness  from  receiving  it.    Stewart  vs.  Loring,  .         .         .  768 

III.  Specific  Perfortnance, 

4.  Performance  decreed  although  the  entire  consideration  not  named 

in  the  written  contract.    Park  vs.  Johnson^  ....  180 

5.  Burden  of  proof  is  on  the  party  alleging  misrepresentation.  Id. 

6.  Compensation  where  wife  refuses  to  join  in  a  release  of  dower  and 
homestead.  Id. 

7.  Action  for.   Stevenson  vs.  Buxton^    .         .         .         .  .60 

IV.  Retcindmff  of  Contract, 

8.  What  amount  of  mental  incapacity  is  required  to  authorize  a  Conrt 

to  rescind.    Aiman  et  al,  vs.  Stout,  .....  608 

9.  Rescission  for  misrepresentations.    RockafeUow  vs.  Bakery  .  .818 

V.  ConditicwU  Coniractt. 

10.  Conditional  agreement  to  purchase  if  the  article  found  satisfactory 
on  trial  requires  an  actual  trial  of  the  article  and  in  a  reasonable  time. 
McDonald  vs.  Pierson^        .  .  .441 

11.  Where  promise  is  made  with  condition  to  be  void  on  certain  con- 
tingency, the  burden  of  proof  is  on  the  maker  to  atkow  the  avoidance. 
Thayer  vs.  Connor,  ........  444 

12.  Effect  of  conditional  signing  where  the  condition  is  broken,  dis- 
cussed in  Note  to  Seely  vs.  People,  ......  846 

VI.  Contracts  void  on  account  of  Public  Policy. 

18.  A  compromise  of  private  injury  is  binding,  hence  a  promise  to  pay 
for  withdrawing  opposition  to  a  road  through  plaintiff's  land  is,  valid. 
Weeks  vs.  Lippeneoti,         .         .         .         .         .         .  *       .  505 

VII.  Parol  Evidence  in  relation  to  Written  Contracts. 

14.  A  written  contract  governs  the  right  of  the  parties  to  it,  and  can- 
not be  varied,  added  to,  or  qualified ;  with  one  exception,  that  in  some 
cases  the  custom  of  a  trade  may  be  annexed  as  incident  to  the  contract ; 
that  is,  not  where  the  custom  contradicts  the  contract,  but  where  it  is 
consistent  with  it.   Arbon  vs.  FusseU,  .  .99 

15.  Admission  of  parol  evidence  to  explain  written.  Bidwell  vs.  North 
Western  Ins.  Co.,    .  .  .  .  59 

CONTRACTOR. 

1.  A  mere  oontraotor  on  a  publio  work  is  not  liable  to  a  third  pmoa 
for  damages  occasioned  by  the  non-perfbmanoe  of  his  contract.   HiA  et 

oL  vs.  Dodlye,        .  .         .         .     •    .  .  507 

2.  Nor  is  there  ainr  liability  on  pari  of  the  oonlnwtang  besrd  or  of  tht 
State.  Id. 

CORPORATION. 

See  AssuKPsxT,  8. 
BARXur«,  6. 
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COBPORATIOX. 

CiTlZBX,  1. 
COUBTS,  8. 

Emiubnt  Domain,  1. 
Neootiablb  Bobds. 
Railroads. 
Religious  Socibtibs. 

I.  Evidence  of  Exutenee  and  Acts, 

1.  PrimA  facie  eTidenoe  of  its  existence.  Indorsement  of  notes  by — 
eTidence  in  action  by  indorsee.    Ihpping  ts.  Bickford^     .  ^        .         .  181 

2.  An  assignment  made  by  president  and  secretary,  with  the  seal  of 
the  corporation  attached,  but  without  specific  authority  from  the  com- 
pany, is  not  Talid.  Id, 

II.  Liability  of  Subicribert  to  Stock. 

8.  Action  by  corporation  will  lie  on  a  subscription  paper  signed  before 
the  incorporation,  without  formal  assignment  from  the  committee  who 
receiTed  the  signature.    Daneville  Seminary  ts.  Wekh,     .  .  629 

4.  Subscriber  is  liable  for  his  subscription  though  he  has  assigned  his 
interest.    Dayton  ts.  Bortt,         ......  668 

.  III.  Directors  and  Stoekholdere. 

6.  The  relation  of  directors  to  stockholders  is  that  of  trustee  to  cestui 
que  trust,  and  they  are  liable  to  indiTidual  stockholders  for  fraudulent 
or  careless  expenditure  of  the  money  of  the  corporation.    Buite  ts.  Wood,  628 

6.  Stockholder  cannot  maintain  a  bill  in  equity  to  restrain  the  com- 
pany from  engaging  in  a  new  enterprise,  if  it  is  sanctioned  by  legislatiTe 
grant  and  by  a  Tote  of  the  magority  of  stockholders.  Durfee  ts.  Old 
Colony f  ^e,y  Railroad  Co.,  .  .  .  .         .         .  .  700 

7.  Where  the  charter  Tested  the  powers,  &c.,  of  the  company  in  a  board 
of  forty  directors,  and  afterwards  an  Act  of  Legislature  authorized  the 
company  to  reduce  the  number  to  twenty-one,  held^  in  the  absence  of 
proTision  in  the  Act  requiring  the  reduction  to  be  made  by  stockholders, 
that  the  power  Tested  in  the  board  of  directors.  Matter  of  Excdnor  Ins, 
Co.,  682 

IV.  Priority  of  Crediian. 

8.  Priority  among  creditors  of  president  and  of  the  corporation,  when 
the  latter  was  organised  for  fraudulent  purposes.    Booth  ts.  Bunee  et  aL,  120 

y.  Juritdiction  of  Equity  over  Foreign  Corporation, 

0.  A  Court  of  Equity  has  jurisdiction  to  take  charge  of  the  property  of 

a  foreign  corporation,  to  presenre  it  for  creditors.    Murray  ts.  VanderbiU,  765 

10.  An  appearance  by  officers  of  the  Court  will  be  Talid  and  giTe  juris- 
diction, whether  the  serrioe  upon  the  officers  be  good  or  not.  Id. 

COUNSEL. 

See  CoaPORATiOM,  10. 

1.  AuTHO&iTT  or,         .......  689 

2.  A  promise  by  a  client  to  pay  money  to  a  counsel  for  his  adToeacy, 
whether  made  before,  or  during,  or  after  the  litigation,  has  no  binding 
eifeci.  Kennedy  ts.  Broun  and  Wyif,  .....  857 
.  8.  The  relation  of  counsel  and  client  renders  the  parties  mutually  inca- 
pable of  making  any  legal  contract  of  hiring  and  serTice  eonoeniing 
adTOcacy  in  litigation.  Id. 

4.  A  barrister  became  the  adTocate  of  the  female  defendant,  and 
during  the  continuation  of  the  Utigation  she  made  repeated  requests  to 
him  for  exertions  as  such,  and  repeatedly  promised  to  remoiierate  him 
for  the  same ;  and  after  the  end  of  the  litigation  she  spoke  of  the  amoimt 
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of  this  remanention,  and  admitted  the  amoant  of  debt  due  for  such 
remuneration  to  be  a  certain  sum,  and  promised  to  pay  it :  Held,  that 
these  facts  did  not  constitute  any  obligation  on  the  part  of  the  defendant 
to  pay.   Kennedy  78.  Broun^         ......  867 

COUNSEL  FEES. 

1.  Are  reooTerable  upon  a  bond  for  payment  of  oosts  and  damages. 
Corcoran  ts.  Judton,         .......  261 

COUNTY  COMMISSIONERS. 

1.  Facts  certified  by  are  not  traTersable  on  certiorarL  Jfendon  78. 
CommtMnoners  of  Woreeater^  ......  446 

2.  Nor  will  their  proceedings  be  roTersed  for  technical  inaccuracy.  Id, 

COURTS. 

See  CoBPOBATioNs,  9-10. 

JUDGMINT,  4. 

I.  Juritdietion  of  Federal  Courts. 

1.  An  action  was  commenced  in  the  Supreme  Court  of  New  York  by 
A.,  a  resident  of  that  State,  against  B.,  a  foreign  corporation  located  in 
Massachusetts.  The  cause  of  action  was  a  breach  of  implied  contract,  in 
neglecting  to  protest  certain  drafts  forwarded  to  B.  by  C,  a  banking  cor- 
poration located  in  the  State  of  Ohio.  The  cause  of  action  was  assigned 
by  the  Ohio  Bank  to  the  plaintiff.  The  action  was  commenced  by  sum- 
mons, which  was  serred  by  publication,  and  a  warrant  of  attachment  was 
afterwards  issued  by  which  the  defendants'  property  in  New  York  was 
attached  under  the  provisions  of  the  code  of  procedure  applicable  to 
foreign  corporations.  The  defendants  entered  an  appearance  in  the  State 
Court,  and  obtained  an  order  remoTing  the  case  to  the  U.  S.  Circuit  Court 
under  the  11th  section  of  the  Judiciary  Act  of  1789.  On  an  application 
to  remand  the  case  to  the  State  Court  for  want  of  jurisdiction :  ffeld,  that 
the  State  proceeding  is  substantially  one  of  foreign  attachment,  and  that 
it  is  a  "  suit"  within  the  meaning  of  the  11th  section.  Harney  vs.  The 
Olobe  Bank,  .         .         .         .         .         .         .  .221 

2.  The  validity  of  the  removal  is  to  be  tested  by  the  12th  section. 
The  objection  that  the  defendant  is  not  an  inhabitant  nor  found  in  the 
district  at  the  time  of  serving  the  writ,  cannot  avail  the  plaintiff  in  a  case 
where  the  defendant  has  appeared  in  the  State  Court  and  removed  the 
cause  to  a  Circuit  Court  of  the  United  States.  There  is  no  distinction  in 
principle  between  the  case  where  the  defendant,  having  removed  the 
cause  to  the  Circuit  Court,  moves  to  have  it  remanded  for  want  of  juris- 
diction (Sayles  vs.  North  Western  Ins.  Co.,  2  Curtis  C.  C.  212),  and  the 
case  where  a  plaintiff  makes  a  similar  application.  Id. 

8.  A  corporation  is  a  citizen"  within  the  meaning  of  both  these 
sections.  Id: 

4.  That  clause  of  the  11th  section  which  provides  that  no  District  or 
Circuit  Court  "  shall  have  cognisance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  Court  to  recover  said 
contents  if  no  such  assignment  had  been  made,"  has  no  application  to  a 
case  like  the  present  This  is  not  a  suit  to  recover  the  ''contents"  of  a 
chose  in  action  within  the  meaning  of  the  Act.  Only  those  choses  in 
action  are  included  within  the  term  "  contents"  which  are  founded  on  a 
contract  containing  within  itself  some  promise  or  duty  to  be  performed. 
When  the  suit  is  founded  on  a  mere  right  of  action  to  recover  damages 
imposed  by  law  for  a  delinquency,  the  clause  has  no  application,  and  the 
assignee  may  bring  an  action  in  this  Court  if  the  other  conditions  re- 
quired by  the  Judiciary  Act  exist.  Jd, 

6.  The  attachment  issued  under  the  State  process  will  hold  the  goods 
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att«ohed  until  the  final  judgment  in  this  Court  The  words  "  original 
process,"  as  used  in  the  12th  section,  include  any  metne  process  issuing 
out  of  the  Stale  Court  by  which  the  property  is  seized  before  the  case  is 
remoyed  into  this  Court.    Barney  ts.  The  Globe  Banky     .  .  .  221 

6.  The  Federal  Courts  haye  jurisdiction  and  power  to  issue  the  writ  of 
mandamus  to  a  municipal  corporation  to  compel  it  to  perform  its  duty, 
although  such  duty  is  created  and  eigoined  by  state  law  alone.  UfMUd 
States  ex  rel.  Learned  ys.  Burlington,  .....  3d4 

II.  Jurisdiction  of  State  Courts, 
See  Dratt,  2,  8. 

7.  Where  on  a  return  to  a  writ  of  habeas  corpus,  a  State  Court  is  judi- 
dally  apprised  that  the  party  is  in  custody  und«r  the  authwity  of  the 
United  States,  such  Court  can  proceed  no  further.  The  prisoner  is  then 
within  the  dominion  and  exclusiye  jurisdiction  of  the  United  States.  In 

re  Jordan,    ...  .  .  .  .  .  .  .749 

8.  Under  the  second  section  of  chapter  25  of  the  Laws  of  Congress  of 
1862,  it  is  declared  that  "hereafter  no  person  under  the  age  of  eighteen 
years  shall  be  mustered  into  the  United  States  seryice,  and  the  oath  of 
enlistment  taken  by  the  reomit  shall  be  condusiye  as  to  his  age."  T%e 
prisoner  haying  been  mustered  into  the  United  States  seoryiee,  and  ha^g, 
at  the  time  of  enlistment,  made  a  declaration  under  oath  that  he  waa 
twenty-one  years  of  age,  and  these  facts  haying  been  stated  in  the  return 
to  the  writ  of  habeas  corpus  by  the  party  claiming  to  hold  him  in  custody 
under  color  of  the  authority  of  the  United  States :  Heid,  thai  the  state 
Judge  was  "judicially  apprised"  that  the  prisoner  was  in  custody  under 
the  authority  of  the  United  States,  and  that  he  was  ousted  of  his  juris- 
diction. Id, 

9.  The  case  of  Ableman  vs.  Booth,  21  How.  U.  S.  606,  approyed  and 
followed.  Id. 

10.  The  Supreme  Court  of  Pennsylyania  has  jurisdiction  to  review  and 
correct  the  proceedings  of  inferior  Courts,  except  where  it  is  expressly 
excluded  by  statute,  or  in  a  case  stated  by  the  parties,  wherein  they  agree 
to  submit  their  disputes  to  auditors  or  referees  without  expressly  reserv- 
ing their  right  to  a  writ  of  error.    Chase  vs.  Miller,        .  .         .  146 

11.  This  Court  has  jurisdiction  of  a  contested  election,  on  certiorari, 
where  it  appears  fVom  the  record  that  no  faots  were  in  dispute ;  hence 
the  rulings  of  the  Court  below  upon  questions  of  law  purely  are  review- 
able here.  Id, 

12.  This  Court  is  as  much  bound  to  take  cognisance  of  questions 
involving  the  constitutionality  of  the  election  laws,  even  though  they 
may  be  raised  in  a  contested  election,  as  they  are  to  pass  upon  the 
constitutionality  of  an  Act  of  Assembly  relating  to  any  other  subject,  as 
long  as  the  Leg^islature  does  not  take  away  that  jurisdiction.  Id. 

18.  The  156th  section  of  the  Act  of  2d  July,  1839,  giving  to  Courts  of 
Quarter  Sessions  the  same  powers  that  are  conferred  on  committees  of 
the  Legislature,  to  compel  the  attendance  of  witnesses  and  the  production 
of  papers  in  contested  elections,  is  only  a  grant  of  power  for  the  specific 
purposes  named,  and  does  not  make  the  decision  of  the  Court  below, 
like  that  of  the  Legislature,  final  and  conclusive.  Id. 

14.  Bills  of  exceptions  are  not  allowed  in  the  Courts  of  Quarter  Ses- 
sions, therefore  no  question  which  arises  outside  of  the  record  can  be 
reviewed  by  this  Court.  Id. 

15.  A  statute  directing  a  Court  to  determine  a  case  "  at  the  next  term," 
does  not  prohibit  such  Court  to  determine  it  after  the  expiration  of  the 
term,  if  the  words  of  the  statute  are  affirmative  only.  Such  a  statute  is 
merely  directory,  and  negative  words  are  necessary  to  oust  the  jurisdio- 
tion  of  the  Court  when  it  has  once  attached.    Stevenson  vs.  Lawrsnce,  409 
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COVENANT. 

See  Easement,  3. 

1.  FoK  Title  eitkhixo  with  the  Laeih  .         .         .     198,  267 

2.  No  coTenant  can  be  implied  in  conveyance  of  real  estate  in  New 
York.    Sand/ordrn.  Travera,  ,  .  .  .  .666 

8.  Corenant  by  ezeoutora  against  their  own  acts  does  not  contain  a 
coYenant  as  to  the  estate  of  their  testator.  Id, 

CRIMINAL  LAW. 
•  See  Paedon. 

I.  Power  to  diteharpt  Jury. 

1.  Verdict  after  discharge.    Com.  ts.  Tovnuendj  .  768 

II.  Compounding  Felony, 

2.  Agreement  to.   Porter  vs.  ffavent  et  al,,      .         .         .         .  816 

in.  Falee  Pretences, 

8.  State  TS.  TomUn^        .         .         .         .         .         .  .62 

4.  Requisite  averment.    Com.  ys.  Ooddard^      .         •         .  .181 

IV.  Larceny, 

6.  One  who,  in  expectation  of  a  reward,  withholds  from  the  owner, 
whom  he  knows,  a  lost  check  received  by  him  from  the  finder,  is  not 
guilty  of  stealing  the.  check.   Regina  vs.  Gardner,         .         .  .178 

V.  Murder, 

6.  A  statute  of  New  Tork  of  1860  was  held  by  the  Court  of  Appeals, 
on  the  one  hand,  to  have  repealed  absolutely  all  previous  statutes  pro- 
viding for  the  punishment  of  murder,  and  on  the  other,  to  be  itself 
unconstitutional  in  establishing  a  new  mode  of  punishment,  so  far  as  ii 
applied  to  crimes  committed  before  its  passage.  A  judgment  on  a  con- 
viction, under  an  indictment  found  after  the  passage  of  the  act,  for  a 
murder  committed  before,  was  for  this  reason  reversed  in  the  Supreme 
Court,  but  there  was  no  error  in  the  trial  or  conviction  itself.  Held,  that 
the  Court  was  bound  thereupon  to  discharge  the  prisoner,  and  could  not 
direct  a  new  trial.   Kuchler  vs.  The  People,         .  .  .48 

7.  The  statute  in  regard  to  writs  of  error  in  criminal  cases,  only 
authoriies  a  new  trial  on  reversal  of  the  judgment,  where  the  error  is 
of  a  character  which  renders  the  trial  and  conviction  illegal,  so  that  the 
prisoner  cannot  legally  be  said  to  have  been  in  jeopardy.  Id, 

8.  Evidence  in  capital  cases — exception  to  decisions  and  charge  of  the 
Court  on  the  trial.    Commonwealth  vs.  Dower,      ....  182 

CUSTOM. 

See  CojJTKACT,  7. 

1.  The  custom  of  the  lake  ports,  that  on  the  failure  of  the  consignees 
to  provide  for  the  delivery  of  the  property  consigned  to  them  for  twenty- 
four  hours  after  the  report  of  its  arrival,  the  master  of  the  vessel  was 
entitled  to  store  the  freight  subject  to  charges  at  the  nearest  port,  would 
not  be  a  reasonable  custom  at  Port  Colborne,  where  there  was  no  facility 
for  the  discharge  of  the  cargo  except  at  one  place,  and  there  was  some 
proof  of  the  custom  of  the  port  for  vessels  to  wait  their  turn  at  that 
place.    Strong  vs.  Carrington  et  aL,  .  .  .  .  287 

2.  May  be  proved,  to  explain  contracts.  Note  to  Strong  vs.  Carrington,  800 
8.  In  violation  of  good  morals,  cannot  be  given  in  evidence.  Holmes 

et  al.  vs.  Johnson,    ........  608 
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DAMAGES. 

1.  Person  in  possession  of  land  under  contract  to  purchase  may  main- 
tain action  for  ii^urj  to  his  interest   ffonsu  t.  Ifammandf        .         .  764 

DEBTOR. 

See  GoBPORATiOHs,  8,  9. 
Bbxds  or  Tbust. 
Tbusts  abd  Tbustbbs,  2. 

1.  Cannot  Tolunteer  protection  to  claims  of  third  persons  with  whom 
he  has  no  dealings,  to  aToid  liability  on  his  own  contracts.   Lund  ts. 


Seamen't  Bank,  j-e.  .  .  .  .125 
BECEDEHT. 

1,  Right  to  disposition  of  body  of  decedent  after  burial  belongs  to  next 
of  kin,  not  to  the  widow.    Wynkocp  ys.  Wynkoop,  .  608 


2.  Where  the  domicil  of  testator  and  all  his  personal  property  are  in 
Kew  York,  the  executors  cannot  be  allowed  expenses  of  preying  will  in 
another  State  where  testator  had  real  estate  only.    Young  ts.  Bruth  et  oL,  682 

8.  The  distribution  of  the  personal  estate  in  such  case  is  to  be  accord- 
ing to  the  laws  of  New  York.  Id. 
4.  Sale  of  lands  by  administrators  and  guardians  as  against  infant 


heirs.    Oibsan  ts.  BoU,     .         .         .         .         .         .         .  118 

DEED. 

1.  President  of  corporation  not  liable  on  bond  signed  in  his  official 
capacity.    JSUii  ts.  PuUifer,         x         .         .  .  .182 

2.  Deed  absolute  on  its  face  will  be  held  a  mortgage,  if  it  appear  to  be 
only  intended  as  security.   8Uel  ts.  Sttdy  ....  254 

8.  Memorandum  of  alterations,  &o.,  should  be  recorded,  and  the  Judge 
may  charge  that  absence  of  such  memorandum  on  the  record  is  a  cir- 
cumstance for  their  consideration  where  fraud  is  alleged.  Heyer  ts. 
Heyer,        .         .         .         .         .         .         .         .  .489 

DEEDS  OF  TRUST  TO  SECURE  DEBTS,  SALES  AND  TITLES  UNDER, 

641,  705 

DISCIPLINE  OF  THE  BAR,  691 

DOG. 

1.  Liability  of  owner  for  injuries  by.   Mum  ts.  Betd,  .         .  254 

DOMICIL. 

1.  A  domicil  once  acquired  continues  till  a  new  one  is  gained.  While 

in  transit  the  old  domicil  remains.    Liitlefield  ts.  Brooks,  .         .  735 

2.  An  inhabitant  of  A.  on  80th  March  leaTcs  that  place  with  the  inten- 
tion of  residing  in  C. ;  on  Ist  April  he  arriyes  at  B.  and  the  next  day 
reaches  C,  where  he  establishes  his  residence.  It  was  held,  that  for  the 
purposes  of  taxation  he  was  to  be  deemed  an  inhabitant  of  A.  on  1st 
April,  and  was  liable  to  taxation  there.  Id. 


DRAFT. 
I  Mieepdling  of  Name. 

1.  One  Spangler  was  properly  enrolled  among  the  militia,  from  whom 
a  draft  was  to  be  made.  By  mistake  the  name  was  written  Spangle  on 
the  ballot  put  into  the  box  from  which  the  quota  was  to  be  drawn.  This 
ballot  being  among  those  drawn,  the  Court  were  of  opinion  that  the  draft 
was  not  Titiated  by  the  error  in  the  name.    In  the  Matter  of  Spangler,    .  598 

2.  Where  one  person  is  held  in  custody  by  another,  acting  in  the  right 
of  and  under  the  authority  of  the  General  GoTernment,  or  claiming  in 
good  faith  and  under  color  of  such  authority  to  be  so  acting,  the  State 
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DRAFT. 

Courts  haye  no  jurisdiction  to  inquire  into  the  Talidity  of  suoh  authority, 
and  to  discharge  the  person  so  held  fi^om  custody.  In  the  Matter  of 
Spanffler,     .........  698 


8.  Where  a  draft  was  made  under  a  law  of  Congress,  but  under  the 
direction  of  the  GoTemor  of  the  State,  and  by  Draft  Commisssoners  ap< 
pointed  by  him,  it  was  held  that  the  persons  drafted  and  in  custody  of 
the  Draft  Commissioners,  were  held  under  national  authority,  and  that 
the  State  Courts  had  no  jurisdiction  to  inquire  into  the  Talidlty  of  the 
draft  on  habeae  eorpu$»  Id, 

II.  Tax  by  Munie^  Corporation  to  emmpi  Us  OiHami, 

4.  Under  the  Act  of  Congress  of  March  8d,  1868,  ch.  78,  for  enrolling 
and  calling  out  the  National  forces,  the  duty  of  service  by  the  person 
drafted,  or  of  the  procuration  of  a  substitute  or  payment  of  commutation 
in  lieu  thereof,  is  strictly  a  priyate,  j>«rtona<  liability;  and  a  municipal 
corporation  has  no  power  under  the  Constitution  and  laws  of  Maine  to 
levy  a  tax  on  the  public  to  discharge  such  liability.    Opinion^  ^e,       .  621 

DWELLINO-HOUSE. 

See  Emnvirv  Dokaiv,  1,  2. 

EASEMENT. 

See  Ejcctmht,  1,  2. 
Pabty-Wall,  1. 

1.  Recipbooal,  ........  449 

2.  Loss  BT  ASABBOlTMBm,  ......  618 

8.  Where  tenants  in  common  lay  oat  &  lot  as  a  street  and  oorenaat 
not  to  build  within  eight  feet  of  it,  each  acquires  a  negatiye  easement 
in  the  lands  of  all.    Oreene  ts.  Creighton^  ....  882 

EJECTMENT. 

1.  Cannot  be  maintained  against  a  municipal  corporation  by  proof  of 
use  of  the  property  as  a  public  street — such  use  is  only  eyidenee  of  claim 

of  a  right  of  way.    Cowenhoven  ys.  Brooklyn^      ....  606 

2.  Will  not  lie  for  an  easement  of  flowing  the  land  with  water.  WUk- 
low  ys.  Lane,         ........  247 

8.  Lease  after  lessor  has  conyeyed  all  his  interest  may  be  foundation 
of  title,  if  followed  by  actual  adyerse  possession.  Jd. 

ELECTION  DISTRICT. 

See  Constitutional  Law,  21. 

ELECTION  OF  REMEDIES. 

1.  Bankof  BeUniYB.  Beole,      .         .         .         .  .664 

EMINENT  DOMAIN. ' 

1.  It  is  provided  by  {  6,  c.  81,  of  R.  S.  of  1840,  that  in  locatinf 
railroads,  **no  corporation  shall  take  any  meeting-house,  dwelling-house, 
or  public  or  private  bnrying-ground,  without  Ae  consent  of  the  owners 
thereof."  BM,  that  the  term  dwelling-house,  as  here  used,  means  only 
the  house,  and  includes  no  part  of  the  garden,  orchard,  or  curtilage. 
WaU  vs.  Somertet^       RaOroad  Cd.,  .668 

2.  The  right  of  emlneBt  domaiB  confers  upon  the  Legislature  autho- 
rity to  take  private  property  for  public  uses,  when  the  public  ezigeaeies 
require  it,  sul^eot  only  to  that  provision  of  our  Constitution  which  exacts 
<u8t  compensation;  sjkI  a  dweUing-house  is 'no  more  exempt  than  any 
other  species  of  real  estate,  when  Die  Le^laiure,  in  the  exercise  of  that 
right,  determines  that  the  public  exigencies  require  it.  Id, 

Yd.  XL— 60 
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EKTRT. 

1.  Reserrstioii  of  right  by  deed.  VaUntiu  ts.  CaUral  RaSroad  Co.,  .  65 
EQUITABLE  ASSIONMSKTS  OF  FUTUBS  AGQUISinONS,  .  627 

EQUITY. 

Bee  JiTDomiiT,  7. 

MOKTQAOB,  2, 16-18. 

1.  Party  desiring  retief  on  ground  of  mistake  Bust  offer  to  rescind. 
Sandford  ts.  TVaven,         .......  566 

2.  Bill  win  not  lie  to  eompri  veeonTeyaaoe  by  grantee  in  deed  ftandn- 
lently  obUined  before  d^yeiy.   Pratt  ts.  Pond  tioL^     .  .  509 

8.  Bill  will  lie  to  compel  mortgagor  to  deliTer  np  mortgage  introsted 
to  him  to  haTO  recorded.    Pigrct  ts.  Lawtan,       ....  609 

4.  Bill  to  qniet  title  by  one  not  in  possession  dismissed.  BUekmood'%%. 
Van  VUeij  .         .         .  .  .         .  .571 

ERROR. 

1.  If  the  points  of  plaintiff  in  error  were  answered  by  Coot  below 
with  suiEcient  distinctness  in  connection  with  the  general  ehaige,  thm 

is  no  ground  for  rerersaL   Pierce  ts.  Chmd,        ....  il6 

2.  Where  the  oTidenoe  seemed  etfoally  balanced,  the  presnmptioB  is 
that  the  Court  below  carried  out  the  intention  of  the  testator.  Wapm^M 
Appeal,  .  .  .684 

ESTATE  ON  CONDITION. 

1.  Land  granted  for  certiun  nse,  to  rerert  to  grantor  if  used  for  other 
purposes,  does  not  reTcri  nntil  admal  abandonsMnt*  Pmmm,  BaSroad  Co, 
TS.  Parke  ei  oL^      .  •  .502 

EVIDENCE. 

See  CoBPonATiov,  1. 
GBAnron,  2. 
HusBAnn  asd  Wm,  6. 

1.  It  is  competent  to  show  by  parol,  the  grounds  on  which  a  rerdiei 
or  judgment  was  rendered,  when  the  grounds  become  material  and  do  not 
appear  on  the  record.    WhiU  ts.  Maditon,  ....  663 

2.  Where  a  number  of  articles  are  sold  together,  opinions  of  witnesses 
will  not  be  reeeiTed  as  to  Talue  of  some  in  onler  to  fix  the  Talue  of  others 

in  action  for  the  conyersion  of  the  latter.    WelU  ts.  KeUqf,  .  6S1 

8.  One  who  has  Toluntarily  destroyed  a  written  document  cannot  tes- 
tify to  its  contents  in  an  action  by  himself  founded  on  it,  without  first 
negatiTing  the  suspicion  of  firaud  from  his  aet    Coant  Joatmm  ts.  Ba^ 
neti,  ........  .767 

4.  Unanswered  letter  from  party  offering  it   Fearmg  ts.  KmbaU,     .  64 

EXECUTION. 

See  MoBTOAOSy  28-24. 

1.  It  is  fraud  in  law  tO(|>ermit  goods  loTied  on  to  remain  in  possession 
of  defendant  and  be  solaby  him  as  before*  and  sneh  execution  will  be 
poeponed  to  subsequent  one.   Parye  ^  CoJe  Appeal,  .  812 

2.  Attachment  of  lands  in  hands  of  apparent  owner,  but  real  moii- 
gagee— unrecorded  defeasance.    ColuaMa  Bank  ts.  Jaaobe^  .  126 

8.  Misdescription  of  land  leried  upon.   Siad  ts.  Sud,                   .  254 
4.  liachines  exempt  from  attachment  in  Massachosetts.  Dmdide  ts^ 
Ha^Mford,  446 

EXECUTOR  AND  ADMINISTRATOR. 
See  DncxDBiTy  2,  4. 
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EXECUTOR  AND  ADMINISTRATOR. 

1.  Sureties  of  adminlBtrator  are  liable  on  the  bond,  although  he  be 
improperly  appointed,  if  he  act  under  his  appointment.  Shatter  and  Eh- 
Un^ 9  Appeal,         .  .684 

2.  Cannot  be  compelled  bj  the  heir  to  complete  the  purchase  of  real 
estate  which  his  decedent  had  orally  agreed  to  buy.  Qay  et  al,  ts.  Oay 
etal.,         .         .         .         .  .  .697 

8.  What  expenses  before  the  discoyery  of  a  will  administrator  may  be 
allowed  for.    Edwardt  vs.  Ela,  .608 

4.  Objections  to  the  granting  of  letters  testamentary  to,  under  New 
Tork  statute.    MeOregor  ys.  Buel,  .....  120 

6.  Issue  of  special  letters  of  administration  to  a  collector. — ^Remedy 
for  refusal  of  Surrogate  to  do  so.  Id, 

FACTOR. 

See  AaxNT. 

1.  Eyidenoe  of  title  to  protect  the  pledgee— New  York  Factors'  Act 
Cartwright  et  al,  ts.  Wilmerding  et  al,,       ,  .  .  122 

FALSE  IMPRISONMENT. 

1.  Person  arrested  on  Toid  execution  cannot  recoTcr  damages  for  re- 
maining on  the  prison  limits  under  his-  Toid  bond.   Fuller  ts.  Botvker,   .  671 

FAMILY  PICTURES. 

See  HousBHOLD  Fubititubb,  8. 

FOREIGN  LAW. 

See  HusBAXD  ahd  Wipe,  11. 

FOREIGN  MINISTERS. 

See  Ihtbbratioval  Law,  7. 

FORGED  SIGNATURE. 

1.  May  be  adopted— eTidenoe  of  adoption.    Oreenfield  Bank  ts.  Cri^tM^  879 

FORNICATION  AND  BASTARDY. 

1.  The  order  of  maintenance  is  part  of  the  sentence,  and  cannot  be 
made  where  defendant  is  pardoned  before  sentence.  ConmawoeaUh  ts. 
AU,  688 

2.  ETidence  in  action  against  putatiTe  fttther.   Eddy  ts.  Qray,         .  268 

FREIGHT. 

See  CoKMOM  Cabbibb,  4. 
GOOD-WILL. 

1.  The  defendant  sold  the  good-will  of  his  business  to  the  pluntiff 
under  a  written  agreement,  one  of  the  terms  of  which  was  as  follows : — 

That  the  defendant  should  not  carry  on,  or  assist  in  carrying  on,  a  busi- 
ness such  as  is  now  carried  on  at  17  Lupuf  street,  Punlioo,  being  a 
general  drapery  and  hosiery  businss,  within  two  miles  of  that  place." 
The  defendant  afterwards  went  into  the  district  for  the  purpose  of  col- 
lecting old  debts,  and  being  there  was  asked  by  some  persons  to  supply 
them  with  goods,  which  he  did :  Eeid,  in  an  action  for  breach  of  the 
agreement  against  the  defendant  for  carrying  on  business  within  the  pre- 
scribed limits,  that  in  order  to  do  so  to  such  an  extent  as  to  be  a  breach 
of  the  contract,  it  was  not  neoessary  he  should  haTO  either  place  of 
business  or  honse  within  the  district.   BrampVon  ts.  Beddoet,  .  875 

GRANTOR  AND  GRANTEE. 

1.  Grant  with  oonditioii  to  support  the  grantor  and  in  case  of  failure 
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GEANTOE  AND  GRANTEE. 

the  deed  to  be  Toid,  the  condition  is  in  the  nature  of  a  penalty,  and  fail- 
ure to  perform  inyoWes  forfeiture.    Spaulding  vs.  HalUnbeckj      .  .  763 

2.  Admissions  of  a  grantor  held  to  be  eyidenee  as  part  of  res  gestct 
against  plaintiffs  who  were  identified  in  interest.  Id, 

6UAEDUN  AND  WAED. 

1.  Guardian  is  liable  for  losses  in  consequenca  oi  disregard  of  his  li- 
cense to  sell,  and  of  careless  and  imprudent  inTestmenta.  Harding  ts. 
Lamed,  .  .  .         .  .         .         .  .  252 

2.  The  assent  of  the  ward  is  immateriaL  Id. 

3.  Commissions  do  not  always  coTer  every  allowance  that  can  be  made 

to  guardians.    Morgan  ts.  Morgan^  .....  701 

4.  Where  guardian's  bond  has  been  improperly  marked  **  cancelled,"  < 
it  is  not  error  for  Orphans'  Court  to  order  the  word  "  cancelled"  to  bt 
stricken  off.    Newcomer's  Appeal,  ......  633 

5.  The  Court  has  no  power  to  order  a  guardian's  bond  to  be  cancelled 
while  the  guardianship  remains  and  its  duties  are  unperformed.  Id. 

6.  Change  of  ward's  domiciL    Kirkland  ts.  Wkately,  .         .  .380 

HABITUAL  DRUNKAED. 

1.  Jurisdiction  of  New  Yorlc  Courts  OTer.   Davis  tb.  Spencer,  .  69 

HIGHWAY. 
See  EoADS. 

HOUSEHOLD  FUENITUEE. 

1.  The  term  "household  furniture,"  is  understood  to  include  cTerything 
which  may  contribute  to  the  use  or  conyenience  of  the  householder,  or  the 
ornament  of  the  house,  such  as  platei  linen,  china,  pictures, 
UPMieken  ts.  M'Mieken  University,  .  .489 

2.  Where  a  tesUtor  by  his' will  bequeathed  to  A.  "all  hit  library  and 
household  fhmiture  of  eTcry  description,  and  any  other  personal  property 
not  thereinafter  specifically  dcTised,"  and  by  a  subsequent  clause  derised 
to  B.  all  his  real  estate  and  personal  property,  whieh  he  may  acquire 
after  the  date  of  his  will,"  and  again  to  B.  "  all  the  rest  and  residue  of 
his  real  and  personal  estate,  not  thereinbefore  deyised,"  Held,  that  a  por- 
trait of  testator,  painted  after  the  making  of  the  will,  and  at  the  time  of 
his  death  still  in  possession  of  the  artist  in  another  city,  passed  to  A. 
under  the  deyise  of  "household  furniture."  Id. 

8.  By  the.  law  of  Ohio  "fkmily  pictures"  are  exempt  from  execution, 
but,  per  Stoker,  J.,  this  exemption  would  not  extend  to  the  priyate  gal- 
lery of  a  connoisseur  nor  to  costly  pictures  the  subjects  of  which  are  not 
connected  with  the  family  in  whose  possession  they  are  founds  Id, 

^USBAND  AND  WIFE. 
See  Bum  aiis  Notis,  9. 

I.  Alimony, 

1.  Cases  where  it  is  allowed  discussed  in  NoU  to  Le  Barron  ts.  Le 
Barron^  220 

II.  Divorce*. 

2.  The  settled  praotiee  in  the  English  Courts  in  diToroe  suits  for  impo- 
tence is,  to  require  a  medical  examination.   Le  BanronfM.  Le  Barum^   .  212 

8.  Impotence  being  made  by  statute  a  cause  for  nullifying  a  marnaga, 
the  Court  haTO  power  to  eompel  the  defendant  to  submit  to  a  medioid 
examination,  though  the  statute  makes  no  proTision  for  it  Whether  in 
such  case  the  Court  haTe  power  to  compel  the  defendant  to  answer  inter- 
rogatories on  oath — qwxre.  Id. 
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HUSBAND  AND  WIFE. 

4.  It  seems,  that  an  application  of  the  aboTe  principles  would  anthome 
the  Court  to  order  the  payment  of  temporary  alimony,  though  not  pro- 
Tided  for  by  statute.    Le  Barron  tb.  X«  JBarron,    ....  212 

6.  DiTorce  for  impoteney — ^personal  examination.  Note  to  Le  Barron 
T8.  Le  BarroHy        ........  219 

6.  Fraudulent  divorce  in  another  State  no  bar — decree  of  Court  grant- 
mg  diyorce  not  condusiTe  as  to  citizenship— evidence  of  the  frand. 
Shamon  tb.  Shannon^        .......  180 

HI.  Dower, 

7.  Where  wife  refUses  to  release  after  agreement  by  the  husband  to 
oonTcy  free  of  dower,  compensation  in  damages  may  be  decreed  against 
him.    Park  ts.  Johnton^     .         .  .  .180 

8.  In  lands  in  possession  of  husband  under  executory  contract  for 
purchase  of  them.    Lobdell  ts.  Hayee,      .  .68 

IV.  Separate  Eetate  of  Wife. 

9.  No  particular  form  is  necessary  to  make  an  estate  for  sole  and 
separate  use  of  the  wife,  but  the  words  used  must  clearly  express  the 
intention  to  exclude  the  husband's  curtesy.  NightingaU  et  al.  ts.  Hidden 
etal.,  448 

10.  Where  land  is  purchased  by  wife's  means  and  improved  by  her 
separate  funds,  her  separate  title  will  preTail  against  a  subsequent  judg- 
ment-creditor of  the  husband,  although  the  deed  was  by  mistake  made  to 
the  husband.    Damon  tb.  Hall  and  Wife^  .....  606 

11.  Rights  of  wife  as  creditor  of  husband  under  law  of  France  where 
the  marriage  was  contracted,  continue  and  attach  to  his  property  where 
he  abandons  her  and  dies  domiciled  in  the  United  States.  Bonatitfs. 
Welsch,       .  .         .         .         .         .         .  .260 

12.  Liability  of  wife's  property  in  husband's  use,  for  his  debts — 
assignment  of  goods  by  wife.    Sherman  vs.  Elder  et  al.y  ,  .  .67 

18.  Wife  not  precluded  by  ante-nuptial  agreement  from  claiming  a 
distributive  share  of  personal  estate  of  husband.  SuUings  ts.  Richmond 
etal.,         .         .         .         .         .         .         .         .  .697 

14.  When  co-defendant's  wife  may  be  a  witness  in  New  York — ^parol 
promise  of  husband  to  repay  money  borrowed  of  wife,  and  post-nuptial 
settlement  in  consideration  thereof.   Seheffner  tb.  Beuter  et  al.^   .  .61 

Y.  ConiraeU  and  general  Powers  of  Married  Women, 

16.  Bond  is  Toid  cTcn  though  the  consideration  was  one  that  would 
support  an  action.    Keiper  tb.  Hetfrieker,  .....  604 

16.  Bond  is  absolutely  Toid  in  PennsylTania,  and  so  is  any  judgment 

on  it.    Steinman  ts.  Ewing^  ......  686 

17.  Cannot  make  agreement  in  writing  for  purchase  of  real  estate  on 
credit,  and  her  possession  is  possession  of  the  husband.  She  is  there- 
fore improperly  joined  in  action  for  recoTery  of  the  premises.  Roee  ts. 
BeU  and  Wife,        .  .  •  660 

18.  Cannot  in  Michigan  engage  in  general  business  so  as  to  make  the 
proceeds  her  own.    Olover  ts.  Aleott,       .....  696 

19.  Power  of  married  woman  to  make  a  will.    Ryder  ts.  HitUe,         .  260 

INDIANS. 

See  CoKiLicT  o?  Laws,  8,  4. 

INFANT. 

See  Dbobdbnts'  Estatib,  4. 
NsaLiGXNCB,  20-21. 

1.  Proper  care  on  the  part  of  personB  haTing  charge  of  young  iniknir 
Munn  TS.  Reed,       .  .  .         .         .  .264 
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INJUNCTION. 

1.  An  action  on  the  osm  will  not  lie  for  improperly  cansing  a  writ  of 
injunction  to  be  issued.    The  remedy  is  on  the  injunction  bond.  Oorton 

TS.  Brown,  .........  640 

2.  The  case  of  Cox  vt,  Taylor's  Administrators,  10  B.  Monroe  17,  not 
recognised  as  authority.  Id. 

8.  Remedy  of  person  damaged  by  improper  issue  of,  discussed.  NoU 
to  Oorton  ts.  Brown,         .......  647 

4.  Want  of  jurisdiction  in  the  Court  oyer  the  subject-matter  will  not 
prcTcnt  defendant  from  recovering  costs — and  a  defendant  may  have 
damages  if  he  obey  the  iigunction,  diough  he  was  not  serred  and  entered 
no  appearance.    Cumberland  Coal  Co.  ts.  Hoffman  Coal  Co,,       .  •  701 

INSOLVENCY. 

I.  No  bar  to  action  by  foreign  corporation.    Producer^  Bank 
Famum,      .........  443 

INSURANCE. 

I.  Action  upon  a  PoUcy, 

1.  Plaintiff  must  ayer  an  insurable  interest  in  himself  or  one  for  whom 

he  acted.    Freeman  fs.  Fulton  Int.  Co,,     .  .  .  .  631 

2.  How  far  negligence  of  plaintiff  is  a  defence  on  a  policy.  Jolauon 

TS.  BerluMre  Ins.  Co.,       .  .  .  .  879 

8.  Evidence — preliminary  proofs — waiver  of— 8ufficien(;y  of,  a  ques- 
tion for  the  Court.    Commonwealth  Int.  Co.  ts.  Sennett  et  al.,       .  .  811 

4.  Where  the  policy  allows  insurer  the  option  to  rebuild  but  the  muni- 
cipal authority  will  not  permit  it,  the  insured  may  recoTcr  for  his  foil 
loss.    Bradif  ts.  Jff.  W.  Int.  Co.,    .  .  .  .  .  .  572 

II.  Conttruction  of  Clautet  m  PoUeiet. 

6.  Execution  clause— what  is  a  leTy  within  the  meaning  of  such  clause. 
Commonwealth  Int.  Co.  vs.  Berber,  .....  505 

G.  Breach  of  condition  against  assignment  of  property  insured.  Wettem 
Matt.  Int.  Co.  vs.  Bikers     .......  127 

7.  Warranty—"  free  from  all  liens."   Bidwell  vs.  North  Wettem  Int.  Co.  59 

III.  Mutual  Insurance — Premium  Kotet. 

8.  Surrender  of  policy  dissolves  the  relation  of  insured  as  a  member 
of  the  company,  which  has  no  claims  upon  him  except  for  previous 
assessments.    Campbell  vs.  Adamt,  .....  606 

9.  Note  given  to  mutual  insurance  company  is  payable  by  law  at  its 
date,  and  Statute  of  Limitations  begins  to  run  from  then.  Mbwland  vs. 
EdmondtetaL,       .  .         .  .  .  .318 

10.  Assessments  upon  premium  note  should  not  include  former  assess- 
ments still  in  force,  and  as  to  which  the  power  of  the  company  is 
expended.    Campbell  vs.  Adamt,    .  .         .  50( 

11.  Transfer  of  policy  without  consent  of  insurers — liability  upon  pre- 
mium note.    Hyatt  vs.  Wait,  ...         .  .  .  6( 

12.  Mutual  insurance  policy — default  of  cash  payment  of  premium. 
Mulrey  vs.  Shawmut  Mutual  Int.  Co.,         .  .  .  .  181 

INTEREST,  COMPOUND. 
See  VsxDOR,  6. 

INTERNATIONAL  LAW. 

I.  War — Neutral  and  Belligerent  Bightt, 

1.  Neutrals  have  a  right  to  challenge  the  existence  of  a  blockade  d$ 
facto,  and  also  the  authority  of  the  party  institudng  it.  They  have  a 
right  to  enter  the  ports  of  a  friendly  nation  for  the  purposes  of  com- 
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INTERNATIONAL  LAW. 

merce,  but  are  bound  to  reoognise  the  right  of  a  belligerent  engaged 
in  actual  war,  to  use  this  mode  of  coercion  for  subduing  the  enemy. 
Schooner  BriUiarU  et  al,  tb.  United  Statee,  .         .         .         .  .884 

2.  To  legitimate  the  capture  of  a  neutral  yessel  or  property  on  the 
high  seas,  a  war  must  exist  de  faeto,  and  the  neutral  must  haye  a  know- 
ledge or  notice  of  the  intention  of  one  of  the  belligerents  to  use  this  mode 
of  coercion  against  a  port,  citj,  or  territory  in  possession  of  the  other.  Id. 

8.  War  is  that  state  in  which  a  nation  prosecutes  its  right  by  force ; 
and  it  is  not  necessary  that  both  parties  should  be  acknowledged  as 
independent  nations  or  soTereign  states,  nor  that  war  should  be  solemnly  i 
declared.  Id. 

4.  As  a  civil  war  is  ncTcr  publicly  proclaimed,  eo  nomine^  against 
insurgents,  its  actual  existence  is  a  fact  in  domestic  history  which  the 
Courts  are  bound  to  notice  and  know.  Id. 

6.  Where  the  soYcreign  of  a  neutral  state  has  acknowledged  the  exist- 
ence of  a  war  by  his  proclamation  of  neutrality,  a  citizen  of  that  state  is 
estopped  from  denying  the  existence  of  the  war,  and  the  belligerent  right 
of  blockade.  Id, 

6.  Whether  property  be  liable  to  capture  as  enemies*  property"  does 
not  in  any  manner  depend  on  the  personal  allegiance  of  the  owner.  It 
is  the  illegal  traffic  that  stamps  it  as    enemies'  property."  Id. 

II.  Foreign  Mmietere. 

7.  The  Court  being  informed  by  counsel  that  one  of  the  defendants 
was  an  ambassador  duly  accredited  from  a  foreign  Sovereign  to  the 


British  Court,  will  dismiss  him  from  the  suit ;  and  will  not,  if  he  object, 
oblige  him  to  plead  or  take  part  in  any  proceedings.  OladeUme  ts. 
Mtuurue  Bey,         ........  176 

JOINT  DEBTORS. 

1.  Part  payment  by  one,  not  in  satisfaction  of  the  debt,  but  for  his  per- 
sonal discharge,  will  not  be  a  discharge  as  to  the  others.  Witulow  ts. 
Brown,       .         .  .  .  .883 

2.  Where  such  payment  is  made  in  another  State,  its  effect  must  be 
determined  by  the  laws  of  that  State.  Id. 

JOINT  TRESPASS. 

1.  May  be  by  persons  acting  separately  and  without  concert  Stone  ts. 
Dickmton,   .........  444 


JUDGE  OF  PROBATE. 

1.  Has  no  authority  to  rcToke  his  own  decree.   Pettee  ts.  WUmarth,  .  558 

JUDGMENT. 

See  EviDXNCx,  1. 
Lunatic,  1. 

Municipal  Corporation,  1-8. 
State,  1. 

1.  Remedy  for  irregularity  of  decision.    Pitt  ts.  Davison,      .         .  124 

2.  Against  Tender  in  an  executory  contract  for  sale  of  land,  is  subject 
to  equitable  rights  of  Tendee,  and  is  not  a  lien  against  the  unpaid  pur- 
chase-money in  his  hands  until  actual  notice  of  the  judgment.  Smith  ts. 
Gaffe,         .  .  .  .  .  .  .  .  .488 

3.  Where  the  existence  of  a  Talid  judgment  is  in  issue,  any  eTidence 
tending  to  show  that  it  is  illegal  or  Toid  is  competent.    Kineey  ts.  Ford,  441 

4.  Of  inferior  Court,  on  points  necessary  to  giTC  it  jurisdiction,  is  final 
until  reversed  by  direct  proceedings  for  that  purpose.  CoUon  ts.  BtardM" 
ley,  .         .         .         .         .         .         .         .         .  .560 
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JUDGMENT. 

6.  By  6onfeirion-~tend---iiifamalH7---re<piiaite  form  under  New  Tork 
Code.   MiUer  tb.  JBarU^  57 ;  Nemhimm  ts.  Kem,  a  a/.,  69. 

6.  Equitable  restraint  of  oolleetion  of  judgment— what  is  necenary  to 
the  exercise  of.    CluU  ts.  Potter,  .         .  .187 

7.  Form  of  anthentioation  of  Judgment  in  another  State.   Minrru  M  oL 

TS.  Patekmf  .         •  .  .  .248 

JURY. 

See  GovsTiTumniAL  Law,  IV. 

JUSTICE  OP  PEACE. 

1.  Must  be  so  de  /are  as  well  as  de  faeio  to  justify  an  arrest  by  his 
authority.   Newman  ts.  Tieman,  ......  185 

LANDLORD  AND  TENANT. 
L  Lea»e. 
See  AssionuHT,  1-^. 
Ejsotjuht,  8. 

1.  On  a  letting  of  house  or  land  there  is  no  implied  warranty  of  its 
fitness  for  use-^e  principle  of  ea»eat  mplar  appUee.  MeQUukan  tb. 
TdUmadgey  .  .  .  .  .  .  .815 

2.  An  under  lease,  by  lessee  of  his  whole  term,  with  right  to  re-enter, 

is  a  sub-lease,  not  an  assignment   People  ts.  BoberU<mj  .  .  700 

8.  Liability  on  ooTonant  to  repair  after  oonTeyanoe  by  the  landlord 
and  attornment  to  the  purchaser  by  the  tenant   Mirick  ts.  Baehford,    .  629 

II.  EmL 

4.  Tenant  is  bound  by  his  express  coTenant  to  pay  rent,  though  he 
assign  his  lease  with  landlord's  consent,  unless  the  latter  expressly  accept 
a  surrender.    Frcmk  ts.  Magwre^  ......  602 

6.  Insufficient  aTorment  of  surrender.  Id. 

6.  Tenant  cannot  refiise  to  pay  rent  and  at  same  time  retain  possession, 
although  the  landlord  fail  in  his  agreement  to  improTO.  PtopU  tx  reL 
Ward  et  al,  ts.  KHaey,  .         .         .         .  .  .631 

7.  Lessee  oTicted  from  part  of  leased  premises  is  entitled  to  an  appor- 
tionment of  rent,  but  not  to  recover  the  Talue  of  the  lease  OTcr  the  rent 
Carter  ts.  Burr,  .   .         •         .         .         .  .  .701 

LAW  REPORTING  IN  ENGLAND,  501 

LEGACT,  ALTERNATIVE. 

1.  If  legacy  giTen  to  A.,  and  in  CTcnt  of  his  death  to  B.,  and  A.  die  in 
testator's  lifetime,  the  legacy  will  take  effect    MayU  Appeal,  .  686 

LEGISLATURE. 

See  CoKSTiTunovAL  Law,  19,  29,  86. 
Natiqablb  Bitxs,  8. 

LETTER.  1 

See  Etidxnox,  4. 

1.  Proof  of  mailing  letter  affords  no  presumption  of  its  due  receipt,  but 
is  CTidence  for  the  jury  as  to  that  fact    Greenfield  Bank  ts.  CrafU^       •  878 

LIBEL. 

1.  libellous  letter  not  justified  by  the  relation  of  friend  and  pastor 
between  the  writer  and  the  recipient    Covnt  Joannee  ts.  Bennett,         •  767 
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LIMITATION. 

See  iNSimANOB,  9. 

M0BTQA0X,-8,  17. 

Teotvk,  8. 

1.  Mortgage  barred  bj  twenty  years*  adverBe  possesaion.  Reynoldt  vs. 
Orem,  126 

2.  ATerment  that  land  had  not  been  adversely  occupied  tor  such  period, 
defective.  Id. 

8.  Kote  is  not  barred  by  lapse  of  time  of  limitation,  if  maker  has  lived 
out  of  the  State  since  it  was  due.   Lawrence  vs.  £<ueeU,  .  .  667 

LUNATIC. 

1.  A  judgment  recovered  on  di^ault,  against  a  person  admitted  to 
have  1t>een  non  compos  mentie  at  the  time  of  the  proceedings  in  the  case, 
will  be  reversed  on  a  writ  of  error  brought  by  his  administrator.  Leach 

vs.  Marth,   .........  22 

2.  Actions  brought  against  persons  rum  compos  for  necessaries,  it  seems, 
eonstitute  an  exception ;  but,  in  such  ease,  the  defendant  in  error  -should 
plead  the  fact  in  bar  of  the  suit.  Id. 

8.  Contracts  not  binding  in  general.   Note  to  Leach  vs.  Marsh,  .  80 

4.  Exceptions  to  the  general  rule,  and  prooeedings  agaiinst  persons  noh 
compotes  mentis.  Id 

MANDAMUS. 

See  CoKTBsnn  ELsonoirs,  1-8. 

COU&TS,  6. 

1.  In  proceedings  by  mandamus,  it  is  net  indispensable  that  the  petition 
should  state  that  the  relator  is  without  any  other  adequate  and  sufficient 
remedy.  If  that  appear  to  the  Court  to  be  the  fact,  the  aliematiTe  writ 
will  not  be  quashed.   People  ex  rel,  FuUer  vs.  Milliard  etal.,       .         .  274 

MASTER  AND  SERVANT. 
See  NxQLiOBiiOB,  15. 

MECHANICS'  LIEN. 

1.  Identity  of  building— >xieoe8iar7  desoription.  Kennedy  et  al,  vs. 
House  eial,  ........  187 

MORTGAGE. 

See  Bills  and  Nons,  20. 
'  DxxD,  2. 
Equity,  8. 
exboution,  2. 

I.  Of  the  making  and  recording  of  Mortgage. 

1.  Registration  of,      .         .         .         .         •         .  .1 

2.  MOBTQAOES  TO  SBCUBB  FUTURB  ADTABCBB,  .  .  .1 
8.  Or  THB  OHAKQB  01  TBB  SbOU&ITT  AS  ATrSCTnTG  THB  LlBX,    .  1 

4.  Mortgage  to  secure  existing  debts,  not  specifying  their  amount,  is 
valid  against  purchasers  with  notice.    Michigan  Ins,  Co,  vs.  Brown,      .  571 

5.  Though  mortgage  cannot  be  continued  as  security  for  new  indebted- 
ness by  oral  agreement,  yet  equity  will  not  aid  mortgagor  to  obtain  a 
release  from  mortgagee.   Joslyn  vs.  Wyman,       .         .  .  610 

6.  Omission  of  mortgagee's  name  not  cured  by  delivery  to  a  person  to 
hold  as  security  for  money  advanced.    Chauncey  vs.  Arnold,      .         .  817 

II.  Rights  and  Duties  of  Mortgagees. 

7.  Estate  of  the  mortgagee.   Steel  vs.  Steely     ....  254 

8.  Title  in  mortgagee  by  holding  property  as  absolate  owner  for  twenty 
years.   Reynolds  vs.  Qreen^  126 
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MORTGAGE. 

9.  MortgAgM  mfty  haye  personal  aetion  agrainat  grantee  who  awwimn 

to  pay  it    Burr  tb.  Beertf  ......  818 

10.  Of  land  aabject  to  homestead  right  oonTeys  the  reTersionaiy  inte- 
rest of  mortgagor  though  the  wife  does  not  join.    Smith  yb.  Provm,       .  878 


11.  Mortgagee  of  reyersionary  interest  may  maintain  a  bill  to  redeem 
a  prior  mortgage.  Id. 

12.  Estoppel  of  mortgagee  from  denial  of  title.   Brown  ts.  Combt  et  al.  68 

13.  Right  of  mortgagee  in  trust  to  hold  the  mortgage  for  compensation 

for  his  "just  allowances."   AUen  ts.  Bobbins,     ....  442 

14.  Holder  of  second  mortgage  may  compel  holder  of  first,  who  has 
taken  possession,  to  account  for  all  rents,  &c.,  he  might  have  reoeired 

by  due  diligence.    Biehardton  ts.  WalUt,  ....  510 

16.  Duty  of  first  mortgagee  to  protect  second.   James  tb.  Brown^      •  694 

IIL  Bemedjf  on  Morig^e. 
See  LiMiTATioH,  1. 

16.  Statutory  foredosnre  in  Michigan.   Lte  ts.  JKuon,  .  126 

17.  Right  to  foreclose  is  not  lost  by  the  debt  beooming  barred  by  lapse 

of  time.   Mich,  Int.  Co,  ts.  Brown,         .....  671 

18.  But  in  such  case  equity  will  not  make  a  personal  decree  against 
the  mortgagor.  Id. 

19.  Statute  prohibiting  actions  of  ejectment  on  mortgages  is  inopera- 
tire  as  to  those  made  prior  to  its  passage.   Blackwood  ts.  Van  Vliei,  671 


20.  CouTeyance  subject  to  usurious  mortgage— release  of  personal 
liability.    Hartley  tb.  Harrison  etal.,       .         .  .  .67 

21.  Condition  that  principal  shall  become  due  on  default  of  payment 

of  interest.    Valentine  ts.  Van  Wagner,  .  .  .61 


IV.  ChatUl  Mortgagee. 

22.  Parol  eridence  of  its  intention.   MeKintter  ts.  Babeoek  et  al.,  248 

23.  Where  goods  left  in  hands  of  mortgagor  to  sell,  the  question  of 
good  faith  is  for  the  jury.   Ford  et  al.  ts.  WtUiamt,  .249 

24.  Interest  of  mortgagor  cannot  be  leried  on  unless  he  has  an  abso- 
lute right  of  possession  for  a  definite  period  when  the  levy  is  made. 
FarreU  ts.  HUdreth,  .  .  .  .  .607 

26.  Mortgagor  may  redeem  at  any  time  before  actual  foreclosure. 
Van  Brunt  ts.  Wakelee,  .         .         .         .  .670 

MUNICIPAL  BONDS. 

1.  Remedy  to  enforce  payment   People  ex  rd.  Fiedler  tb.  Mead  et  al,  249 

MUNICIPAL  CORPORATION. 

See  CovBTS,  6. 
Draft,  4. 
Ejxctmxxt,  1. 

NlOLIOKXCB,  8-10. 

Roads,  6. 
Stbbbts,  1. 
I.  Taxation  to  pay  DebU, 

1.  An  agreement  to  leTy  a  tpeeUl  tax  cannot  be  implied  from  an  ordi- 
nance making  it  the  duty  of  the  City  Council  "to  proride  means  to  meet 
the  payment"  of  a  designated  debt  when  the  same  may  become  due. 
United  States  ex  rtl.  Learned  ts.  BurUngton,  ....  894 

2.  A  City  Council  has  no  power  t4)  leTy  taxes  not  expressly  authorised 
by  its  charter  or  the  law.  Bence,  where  by  the  charter  of  a  city  it  is 
prorided  that  no  greater  tax  than  one  per  centum  shall  be  leTied  for  any 
one  year,  and  this  maximum  rate  is  actually  leried,  a  mandamus  will  be 
refiised  eTen  to  a  judgment-creditor  to  compel  the  city  to  leTy  a  greater 
tax,  or  cTen  to  ioTy  a  specific  tax  to  pay  his  judgment.  Id. 
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MUNICIPAL  CORPORATION. 

8.  Powers  to  lery  taxes  to  pay  jadgments  discussed,  and  herein  of 
special  taxes  and  of  the  rights  of  judgment-creditors.  Note  to  UhiUd 
States  Ts.  Burlington^  898,  and  remark*  on  tame  ecue,        ,         .         .  498 

II.  General  Vutiet  and  LiahUitiee. 

4.  Is  responsible  for  damages  resulting  from  the  manner  of  perform- 
ing a  ministerial  duty,  but  not  if  the  duty  is  of  a  judicial  nature. 
Kavanoffh  ts.  Brooklyn,     .......  680 

6.  Hence  it  is  not  liable  for  injuries  resulting  from  the  improvement 
of  streets.  Id, 

6.  Plaintiff  may  reooTer  for  value  of  work  done,  although  his  contract 
has  not  been  ftiUy  performed.    Reed  vs.  Scituate,  .  .  559 

7.  Assessments  for  improvements.   The  State  vs.  Mayor,  j-c,  of  HudeoHf  55 

8.  Duties  and  liabilities  in  respect  to  sewers.    Barton  vs.  Syracuse,  814 

9.  Liability  of  town  under  the  statutes  of  Maasaohusetta  for  injury  to 
person  on  the  sidewalk.    Day  vs.  Milford;  ....  509 

10.  The  grading,  paving,  &c.,  of  a  street  by  the  city  is  not  evidence  of 

a  claim  of  title,  but  only  of  a  right  of  way.    Cowenhoven  vs.  Brooklyn,  606 

MUNICIPAL  LIEN. 

1.  Pennsylvania  statute  relating  to.   Alleghany  City's  Appeal,  812 

NAVIGABLE  RIVER. 

See  CoNSTiTUTiONAi.  Law,  84. 
nuisahoe,  8. 
Rail&oad,  6. 

1.  General  power  to  erect  bridges  includes  power  to  put  piers  in  the 
river  and  protects  the  company  from  liability  for  damages  to  navigation, 
unless  the  right  is  wantonly  or  carelessly  used.  Clarke  vs.  Birmingham, 
^c,  Bridge  Co.,     ,         ,         .         .         .         ,         ,  .188 

2.  The  remedy  for  such  wanton  or  careless  use  of  right  is  through  suit 
by  the  State,  not  by  a  private  person.  Id, 

8.  A  general  law  that  no  bridge  shall  be  boilt  so  as  to  hinder  naviga- 
tion, does  not  take  away  from  a  subsequent  Legislature  the  power  to 
grant  right  to  erect  such  bridges  in  particular  places.  Id. 

4.  What  are  navigable  streams  and  the  extent  of  grant  to  riparian 
owners.    Flanagan  vs.  Philadelphia,         .....  504 

5.  Right  and  control  of  navigation  in.  Id. 

6.  Riparian  owner  on  a  navigable  stream  who  raises  and  reclaims  the 
land  has  a  fiill  fee-simple  in  such  land.    PeopU  vs.  Keltey,        .         .  681 

NEGLIGENCE. 

See  Insitbancx,  2. 

Municipal  Cobporatioit,  4,  5,  9. 
Railboad,  15-17. 

1.  In  an  action  for  negligence  plaintiff  cannot  recover  unless  he  was 
free  from  any  degree  of  negligence  which  contributed  directly  towards 

the  injury.    WUdt  vs.  The  Hudson  Biver  SaUroad  Co.,     ,         .  .76 

2.  Negligence  is  a  question  for  the  jury  where  the  fiftct  is  fairly  doubt- 
ful.   In  other  cases  it  is  a  question  of  law.  Id 

8.  At  a  railroad  crossing  it  is  carelessness  in  any  one  approaching 
with  a  team,  not  to  stop  and  listen,  before  attempting  to  cross.  Per 
Gould,  J.  Id. 

4.  A  request  on  the  part  of  defendant  for  an  instruction  to  the  jury, 
*'  That  if  the  negligence  of  the  deceased"  (plaintiff)  *<in  any  way  con- 
tributed to  cause  the  collision,  which  resulted  in  his  death,  plaintiff  can- 
not recover,"  contains  a  legal  proposition,  "  the  true  legal  rule  of  the 
case,  and  he  was  entitled  to  have  it  given  to  the  jury,  substantially  as  he 
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asked  it,  iritliotit  qnalTficatian,  or  to  hare  It  plidn^  Mfiftsed."  Per 
Gould,  J.    Wildt  ts.  ffudton  River  Railroad  Co.,  .  .  .76 

6.  The  danger  at  the  crossing  of  a  railroad  and  street  at  grade  is  one 
which  travellers  are  as  much  bound  to  guard  against  as  the  railway  com- 

Sany,  and  the  negligence  of  the  company  will  not  excuse  or  qualify  the 
uty  of  watchftilness  on  the  part  of  the  traveller.    Per  Gould,  3,  Fd. 

6.  A  request  -on  the  part  of  defendant,  to  charge  the  jury,  that  if  the 
deceased  was  aware  of  the  approach  of  the  train,  before  ^e  drove  upon 
the  track,  and  voluntarily  drove  upon  it  after  being  so  aware  -of  its 
approach,  he  cannot  recover,  should  be  answered  in  the  affirmatite.  Per 
Gould,  J.  Id, 

7.  Where  the  plaintiff's  negligence  will  bar  his  recovery  fbr  damage 
resulting  mainly  from  negligence  of  defendant.  KoU  to  Wiidt  vs.  SudMon 
River  Railroad  Co.,  .         .         .  .  .  .89 

8.  A.,  being  the  owner  of  teal  estate  situated  upon  a  street  in  a  city, 
contracted  with  B.  to  erect  a  btiilding  thereon,  whicli  included  an  exoa- 
ration  of  the  sidewalk  adjoining.  Excavations  of  a  dangerous  character 
were  made  by  the  contractor,  to  which  the  attention  of  A.  was  called  by 
the  city.  The  city  knew  of  the  excavation  of  this  and  similar  areas,  and 
interposed  no  objection,  though  no  express  permission  to  make  this  one 
was  given.  C.  fell  into  the  unprotected  area  and  was  injured.  He 
brought  an  action  against  the  city  to  recover  damages.  A.  had  know- 
ledge of  the  action,  but  was  not  expressly  notified  to  defend  it ;  nor  was 
he  informed  that  the  city  would  look  to  him  for  indemnity.  A  judgment 
was  recovered  against  the  city,  which  it  was  compelled  to  pay.  In  an 
action  by  the  city  against  A.,  to  be  reimbursed  the  amount  which  it  had 
paid  under  the  judgment.  Held,  assuming  that  G.  was  injured  through 
the  fault  of  A.,  and  that  the  ciiy  was  not  a  wrongdoer,  A.  is  concluded 
by  the  judgment  recovered  against  the  city.  No  express  notice  to  him 
of  the  pendency  of  the  action  was  necessary.    It  is  enough  that  he  knew 

it  was  pending,  and  oould  have  defended  it.    Chieago  ts.  Rohbins,        .  529 

9.  The  excavation,  though  net  a  nuisance  in  itaolf,  became  such  on 
account  of  the  improper  manner  in  which  it  was  made^  The  city  is  not, 
however,  for  that  reason  a  wrongdoer,  in  such  a  sense  as  to  lose  its  right 
of  action  against  A.  Ko  license  from  the  city  to  leave  the  area  open  and 
vaguarded  can  be  presumed.  Id, 

10.  The  defendant  was  under  an  obligation  to  have  the  work  done  in 
such  a  way  as  to  save  the  city  from  damage  and  the  public  from  harm, 
fie  cannot  escape  lial»lity  by  letting  out  the  work  to  a  contractor.  The 
work  having  been  done  in  such  a  manner  as  to  render  the  city  liable  in 
the  first  instance,  the  defendant  is  answerable  to  it  for  the  amount  which 
it  was  compelled  to  pay.  Id, 

11.  The  case  of  Billiard  vs.  Richardson,  8  Gray  849,  distinguished, 
and  the  case  of  Scammon  ve.  The  City  of  Chicago,  26  lUinois  424,  so  far 
as  it  conflicts  with  these  principles,  overruled.  Id. 

12.  Plaintiff,  a  carman,  was  sent  to  defendants*  premises  to  receive 
tsertun  goods,  which  were  usually  handed  to  him  out  of  a  room  or  door 
in  a  passage.  After  waifihg  some  time,  he  inquired  of  the  defendants' 
gatekeeper  for  the  warehouseman.  The  gatekeeper  directed  him  to  enter 
at  a  bertain  door,  and  follow  the  passage  in  a  certain  direction,  and  he 
would  meet  the  warehouseman.  Plaintiff  followed  the  direction,  and  in 
going  along  the  passage,  which  was  dark,  fell  down  through  the  well- 
hole  of  a  staircase  into  an  underground  part  of  the  premises.  An  action 
having  been  brought  by  plaintiff  he  was  nonsuited,  and  on  a  rule  to  set 
it  aside,  it  was  held,  that  the  nonsuit  was  rightly  directed,  on  the  ground 
lAat  if  it  was  so  dark  that  plaintiff  could  not  see,  he  ought  not  to  have 
proceeded  without  a  light ;  and  if  it  was  sufficiently  light  for  him  to  see, 
he  might  have  avoided  the  staircase,  which  was  a  very  different  thing 
from  a  hole  or  a  trapdoor  down  which  a  man  might  fall.  Wilkinaon  vs. 
Fairrie  et  al,  ........  242 
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18.  It  was  not  the  business  of  the  owners  to  have  the  passage  lighted 
and  there  was  no  contract  or  duty  on  their  part  that  it  should  be  in  any 
other  condition  than  it  was.    Wilkinson  ts.  Fairrie  tt  al.y 

14.  Generally  speaking,  it  is  the  duty  of  every  person  to  take  care  of 
his  own  safety,  so  as  not  to  go  along  a  dark  passage  without  a  light  to 
tell  him  where  he  is  going,  and  what  the  danger  is  that  he  is  to 
expect.  Id, 

15.  Where  the  fence  put  round  certain  mill  machinery,  required  by 
statute  to  be  fenced,  had  been  broken,  and  the  owner  haying  notice  of 
the  defect  was  guilty  of  negligence  in  not  using  reasonable  care  to  have 
his  machinery  properly  secured,  a  servant  who  had  entered  into  his 
employment  when  the  machinery  was  fenced,  and  who  continued  in  the 
service  after  knowledge  that  the  fence  was  gone,  in  the  reasonable  ex- 
pectation, indueed  by  the  expressions  of  the  owner  and  his  manager  to 
him,  that  the  defect  would  be  repaired,  without  negligence  on  his  own 
part,  met  with  an  injury  by  reason  of  the  machinery  being  unfenoed : — 
Held,  that  he  could  maintain  an  action  for  the  injury  against  his  em- 
ployer.  Holmetyn.  Cl4trke^  ...... 

16.  Liability  of  owner  of  a  building  for  carelessness  of  workmen  em- 
ployed in  repairing.    Brackeit  vs.  Lubke^  ..... 

17.  One  who  is  employed  to  do  a  piece  of  work  and  uses  his  own 
workmen  and  his  own  disopetion,  is  alone  liable  for  ii^uries  from  negli- 
gence in  the  manner  of  doing  it.    (TRourke  vs.  Hart, 

18w  Where  a  person  is  killed  by  the  act  of  another,  under  such  circum- 
stances that  the  deceased,  had  he  survived,  could  have  maintained  an 
action  for  the  injury,  an  action  can  be  maintained  under  the  9  &  10  Vict, 
c.  98,  88.  1  and  2,  for  the  benefit  of  the  surviving  relatives,  in  respect  of 
an  iigury  arising  from  a  pecuniary  loss  occasioned  by  the  death,  although 
the  same  pecuniary  loss  would  not  have  resulted  to  the  deceased  had  he 
lived.    F)fm  vs.  Great  Northern  Railway  Co.,  . 

19.  The  loss  of  the  benefit  of  a  superior  education  and  the  enjoyment 
of  greater  oomlbrts  and  conveniences  of  life,  is  a  pecuniary  loss  for  irhioh 
the  wife  and  children  of  the  person  killed  may  maintain  an  action  under 
the  statute,  where  the  income  of  the  deceased  wholly  ceases  with  his 
death,  or  where  the  premature  death  prevents  the  deceased  from  having 
made  the  extra  provision  for  his  family  which  he  might  be  reasonably 
expected  to  have  made  had  he  lived  out  his  natural  life.  Id» 

20.  Negligence  of  persoa  having  charge  of  young  child  is  the  same  as 
his  own  would  be  if  be  were  an  a£ilt.    Wright  vs.  Maiden  Railroad  Co., 

21.  What  is  primA  fa/de  evidence  of  such  neglect.  /J. 

22.  Of  owner  of  property  left  by  mistake  on  another's  wharf  will  not 
justii^  a  sal^  of  the  property  by  wharfinger.   Kuunhwtg  vs.  Brovme, 

NEGOTIABLE  BONDS. 

1.  Without  statutory  provision,  no  action  can  be  maintained  in  the 
name  of  an  assignee,  upon  int4srest  coupons,  which  contain  no  nego- 
tiable words,  nor  language  from  which  it  can  be  inferred,  thai  it  was 
the  design  of  the  corporation  issuing  them,  to  treat  them  as  negotiable 
paper,  or  as  creating  an  obligation  distinct  from  the  bonds  to  which  they 
were  severally  attached  when  the  bonds  were  issued.    Jaekion  vs.  Y. 

C.  Railroad  Co.  .  .         .  .  .         .  .585 

2.  The  negotiability  of  such  coupons  is  &  question  of  law«  to  be  deter- 
mined, from  the  papers  themselves,  and  proof  of  oustom,  as  to  the  nego- 
tiability, of  theukf  is  inadmissible.  7d< 

8.  The  bonds  being  specialties,  the  remedy  for  breM^es  thereof,  is  by 
ai^  action  of  debt  or  of  covenant;  not  being  Uffolfy  assignable^  no  aetion 
is  maintainable  in  the  name  of  the  holder,  though  he  be  assignee.  M 

4.  It  ieandtspenMble  that  the  cause  of  aotiea  exifl  at  the  time  the  ae- 
tion was.  cemmeaoed.  The  statute  of  Matae  of  I860,  o.  248,  deee  aot 
remedy  this  defect.  Jd.. 
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NEGOTIABLE  INSTRUMENTS. 

1.  What  may  be  considered  inch,  and  particularly  of  negotiable  bonds. 
JVbfo  to  Jaek$on  tb.  K    (7.  RoUroad  Co.  695;  and  SuppUmaUary  Note,  748. 

NEPHEWS. 

1.  Devise  to  all  my  nephews,"  &o.,  does  net  indnde  nepheirs  of  tee- 
Utrix's  husband.    PauPt  Estate,    .         .  .447 

NOTICE. 

See  JXTDGMBNT,  2. 

NUISANCE. 

1.  Where  a  lawftil  business  is  carried  on  at  unseasonable  hoars,  it  be- 
comes a  nuisance,  and  equity  will  interfere  by  iiyunction  to  restrain  it. 
Dennit  yb.  Echardt,  .  ,       .         .  .  .  .166 

2.  On  a  highway,  cannot  be  abated  by  a  private  indiridual  unless  it 
does  him  special  iigury.    Harrower  ei  oL  ts.  Eiiton  et  aL  .  .815 

8.  Erection  of  a  pier  in  narigable  river  without  legal  authority  will  be 
a  nuisance  per  m,  which  will  be  eigoined,  and  no  evidence  will  be  received 
to  show  that  it  will  do  no  harm.    P&opU  vs.  VonderbiU^    .  .  632 

4.  Notice  to  remove  before  action  brought.    Caldwell  vs.  OaU,  .  697 

5.  The  fact  that  other  causes  have  helped  render  a  well  impure,  is  no 
defence  to  action  for  injury  to  it  by  the  escape  of  gas  into  It,  but  may 
affect  the  amount  of  damages.   Skerwtan  vs.  Fall  River  Iron  Works  Co.y  .  768 

OFFICER. 

See  Bills,  2. 
Dud,  1. 
Public  OrFicim. 

PARDON. 

1.  A  pardon  is  an  act  of  mere  grace,  and  is  not  (bunded  on  any  pre* 
limhiary  steps  that  ftimish  legal  merits  or  a  legal  title.  CommonwtaUk 

ex  rd.  Croeee  vs.  HaUoway^  ......  474 

2.  The  intention  of  the  Executive  to  grant  a  pardon  can  have  no  legal 
force  until  carried  into  completed  act  The  completed  act  is  the  charter 
of  pardon  delivered.  Id, 

8.  By  usage  in  Pennsylvania,  the  delivery  of  a  pardon  to  the  warden 
of  a  prison  is  primA  facie  equivalent  to  delivery,  or  is  a  constructive  deli- 
very to  the  prisoner,  but  it  is  open  to  be  proved  no  delivery  by  showing 
circumsta.nces  that  are  inconsistent  with  the  intention  to  deliver  it.  Id, 

4.  A  pardon  procured  by  fklse  and  forged  representations  and  papers 
is  void.  Id, 

5.  Therefore,  in  a  case  where  on  the  futh  of  a  forged  letter  from  the 
War  Department,  asking  for  a  pardon,  and  stating  that  the  prisoner  was 
wanted  for  secret  public  service,  a  pardon  was  executed  by  Uie  Governor 
and  put  into  the  hands  of  the  United  States  Marshal,  to  be  delivered  to 
the  prisoner  on  his  performance  of  the  sendee,  and  by  the  marshal  deli- 
vered to  the  warden  of  the  prison  in  order  to  obtain  the  release  of  the 
prisoner,  Hdd^  that  this  was  not  a  delivery  to  the  prisoner,  notwith- 
standing the  custom  in  Pennsylvania  to  deliver  pardons  to  the  warden  of 
the  prison  to  keep  as  his  toucher.  Id, 

6.  Even  had  this  been  a  delivery,  the  fraud  in  obtaining  the  paar- 
don  would  have  avoided  it,  although  it  was  not  shown  that  the  prisoner 
had  any  hand  in  perpetrating  the  fraud.  Id, 

7.  Whether  the  statute  27  Edw.  8,  c.  2,  is  in  force  in  Pennsylvania, 
quaeref  Id, 

8.  What  is  a  pardon-^ho  may  pardon— what  may  be  panioned— con- 
ditional pard<ms--voidpardoB»---how  taken  advantage  of---«ffMio£  Km$ 

to  Commonwealth  ex  reL  Croeee  vs.  ffaUoway^        .         •         ,         ,  486 
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PARDON. 

9.  Pardon  pleaded  before  sentence  disoharges  defendant  from  liability 
for  costs.    Commonweakh  ts.  AM,  ......  688 

PARENT  AND  CHILD. 

1.  The  role  that  there  is  no  implied  contract  for  compensation  between 
parent  and  child,  on  the  one  part  for  maintenance  and  education  and  on 
the  other  for  serrices,  applies  also  between  a  child  and  a  person  assuming 
the  relation  of  parent  to  it.    Duffy  et  al.  ts.  Duffy^  .         .  434 

2.  Though  the  father  is  bound  to  maintain  his  child,  yet  if  the  latter 
is  taken  and  maint-ained  by  a  relative  without  the  father's  previous  re- 
quest, though  with  his  assent,  there  is  no  implied  contract  by  the  father 
to  reimburse  the  relative  for  his  expenses  on  the  child's  account.  Id. 

8.  Suit  by  parent  for  child's  earnings — emancipation.  Brotm  vs.  Ram- 
iay^  .........  66 

4.  Emancipation  is  revocable  under  certain  circumstances.  Abbott  vs. 
Converte,  .         .  .         .  .880 

PARTNERSHIP. 

See  Skt-off,  2. 
Tbusts,  5. 

1.  A  partner  has  power  to  compromise  and  discharge  a  claim  of  the 
partnership  against  a  third  party.  Noyet  vs.  Tfu  New  Haven  Railroad  Co.,  847 

2.  And  a  payment  to  a  partner  is  a  good  payment  to  the  firm,  although 
the  other  pa^er  or  partners  had  given  notice  to  the  debtor  not  to  pay 
to  such  partner.  Id. 

8.  Whether  the  power  of  a  partner  to  bind  the  partnership  by  an  ezeeu- 
tory  contract,  would  not  be  affected  by  a  notice  from  the  other  partners 
r«voking  his  authority :  ^vsre.  Id, 

4.  Authority  of  partner  to  settle  the  affairs  of  the  concern  after  disso-  * 
lution  remains  the  same  as  it  was  before.   Robbint  et  al.  vs.  Puller,       .  186 

6.  What  may  be  held  proof  of  partnership  as  to  third  parties.  Dren^ 
nen  et  al.  vs.  House  et  al.     ,  .         .  .         .  187 

6.  Not  liable  for  money  borrowed  by  individual  partner.  Donnally  vs. 
Ryan,         .         .         .  .  .         .  .816 

7.  Guarantee  of  private  debt  of  one  partner  in  contemplation  of  insole 
venoy  cannot  be  proved  against  the  joint  estate  by  a  creditor  who  knew 

the  firm  to  be  insolvent.    Phillipe  vs.  Amet  et  al.  .  .         .  698 

8.  Where  one  permits  another  to  buy  stock  on  joint  account  in  antici- 
pation of  partnership  and  immediately  after  repudiates  the  agreement,  he 
is  not  entitled  to  any  of  the  property  bought,  nor  are  his  creditors.  Rice 

vs.  Shuman,  ........  686 

9.  Requisitions  of  the  statutes  in  regard  to  limited  partnership  must 

be  strictly  complied  with.    Pierce  vs.  Bryant  el  al,  .  •  608 

10.  Creditor  need  not  prove  special  loss  from  want  of  such  compliance. 
Id, 

PARTY-WALL. 

1.  Right  to  lateral  support  from  an  ancient  party-wall.  PkiU^  vs. 
Bordman,  .  .         .         .         •         .  •  .64 

PATENT. 

1.  At  common  law  an  inventor  has  no  exclusive  right  to  his  invention. 
Such  right  is  the  creature  of  the  statute,  by  which  alone  the  right  claimed 
in  any  given  case  must  be  determined.  Morton  vs.  New  York  Eye  Infirm- 
ary, ,         .         .         .         .         .         .         .  ,672 

2.  In  its  strict  sense  a  discovery  is  not  patentable.  Id, 

8.  The  discovery  of  the  use  of  ether  in  surgical  operations,  though 
of  inestimable  benefit  to  the  human  race,  was  merely  the  discovery  of 
a  more  perfect  effed  of  the  action  of  well-known  agents,  operating  by 
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well-known  means  upon  well-known  subjects,  and  as  such  was  not  legally 
entitled  to  be  patented.    Morton  ts.  New  York  Bye  Infirmary ^     .  .  672 

4.  Sale  of  worthless  patent  not  a  sufficient  consideration  for  promis- 
sory note.    Letter  ts.  Palmer,       .  .         .  .  .  .62 

PERSONAL  PROPERTY. 

1.  Power  of  Legislature  to  declare  what  shall  be  held  to  be  personalty. 
Maue  TS.  Logansport  ^c.  Railroad  Co,       .  .  .  .118 

2.  Chattel  interests  in  land  should  be  sold  as  personal  property.  BuU 

TS.  Kenyon,  ........  570 

PHT8ICLA.N8  AND  SURGEONS. 

1.  Physicians  and  surgeons  who  offer  themseWes  to  the  public  as  prac- 
titioners, impliedly  promise  thereby,  that  they  possess  the  requisite  know- 
ledge and  skill  to  enable  them  to  treat  such  cases  as  they  undertake  with 
reasonable  success.    Fatten  ts.  Wiyyin,    .....  401 

2.  This  rule  does  not  require  the  possession  of  the  highest,  or  eTcn  the 
aTerage,  skill,  knowledge,  or  experience,  but  only  such  as  will  enable 
them  to  treat  the  case  understandingly  and  safely.  Id, 

8.  The  law  also  implies  that  in  the  treatment  of  all  cases  which  they 
undertake,  they  will  exercise  reasonable  and  ordinary  care  and  diligence. 
Id, 

4.  They  are  also  bound  always  to  use  their  best  skill  and  Judgment 
in  determining  the  nature  of  the  malady  and  the  beet  mode  of  treatment, 
and  in  all  respects  to  do  theiv  best  to  seoare  a  perfect  restoration  of 
their  patients  to  health  and  soundness.  Id. 

6.  fint  physicians  and  surgeons  do  not  impliedly  warrant  the  reeo- 
Tery  of  their  patients,  and  are  not  liable  on  account  of  any  failure  in 
that  respect,  unless  through  some  default  of  their  own  duty,  as  already 
'  defined.  Id, 

6.  If  the  settled  practice  and  law  of  the  prefbssion  allows  of  but  one 
course  of  treatment  in  the  case,  then  any  departure  from  such  course 
might  properly  be  regarded  as  the  result  of  want  of  knowledge,  skill, 
experience,  or  attention.  Id, 

7.  If  there  are  different  schools  of  practice,  all  that  any  physician  or 
surgeon  undertakes  is,  that  he  understands,  and  will  faithfully  treat  the 
case  according  to,  the  recognised  law  and  rolee  of  hi»  particular  sohooL 
Id, 

5.  Distinction  between  physicians  and  surgeons.  Not$  to  Patten  ts. 
Wiffffin,  406 

9.  Right  to  sue  for  oompensatton  fer  serTices — liability  for  malprac- 
tice— ^knowledge  and  skill  required  of  them.  Id, 

PLANK  ROADS. 

1.  Liability  of  subscribers  under  the  New  York  Act  Pougkke^nt, 
4-e.,  Plankroad  Co,  ts.  Oriffin,       .         .         .  .         .  .121 

PLEADING. 

1.  Th«  Tkavsbsb  Da  Ihjuria,  .  .677 

2.  DefectiTe  aTcrment  of  compromise.   Dolcher  et  ux.  ts.  .  125 

POORHOUSE. 

1.  Not  taxable  for  school  purposes  in  PennsyWania.  Direetort  of  Poor 
TS.  School  Direeiori,  ,  .448 

POWER. 

1.  Of  sale  in  mortgage  must  be  strictly  complied  with.  Smith  ts.  /V9- 
wn,   878 
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PEECEDENT. 

1.  A  Court  is  not  bound  to  follow  the  decisions  of  Courts  of  other 
States  as  precedents.    CaldwiU  ts.  OaU,  .  .697 

PRIVILEGED  COMMUNICATION. 

1.  Conyersation  between  attorney  and  client  after  the  relation  has 
ceased  and  on  subjects  not  connected  with  the  one  on  which  the  attorney 
was  employed,  is  not  priyileged.    Mandeville  ts.  Ouenuey,         .  .  630 

2.  Owner  of  building  set  on  fire  may  caution  his  employees  against 
the  suspected  incendiary.    Lawler  ts.  Earle,       ....  445 

PUBLIC  OFFICER. 
See  Bonds,  1. 

1.  Not  liable  where  property  attached  by  him  is  stolen,  if  he  has  taken 
due  care.    Dorman  ts.  Kanet        ......  444 

2.  An  officer  of  customs  who  finds  smuggled  goods  cannot  maintain  an 
action  for  a  reward  offered  by  the  owners  of  the  ressel  for  such  dir- 
coTery.    Davies  ts.  Burnt,  ......  768 

8.  ETidence  in  actions  against.    Colton  ts.  Beardaley,  .         .         .  660 

PUBLIC  WORKS. 

See  CoMTaACTOB,  1-2. 

PURCHASER. 

See  Daxaoes,  1. 

1.  Execution-creditor  not  a  purehiuer  until  he  buys  in  the  property. 
Columlria  Bank  ts.  Jacobt,  .......  126 

RAILROAD. 

See  NsaLiGiKCK,  3-6,  18-19. 

I.  0/  the  Charter. 

1.  Forfeiture  of  charter  for  non-user  of  road — mode  of  enforcing  the 
penalty  in  New  York.    People  ts.  Albany  and  Vtrmont  Railroad  Co.,  121 

2.  The  obtaining  of  a  charter  does  not  impose  any  positiTC  obligation 
to  build  a  road  or  to  complete  the  entire  route.  People  ts.  Albany  and 
Vermont  Railroad  Co.,       ,  .  .  246 

8.  The  right  of  abandonment  is  somewhat  different.  Jd. 

4.  Remedy  to  prcTont  abandonment.  Id. 

5.  A  charter  fixing  the  terminus  of  a  road  at  or  near  a  certain  point 
giTes  the  company  a  large  discretion,  which  will  only  be  interfered  with 
where  it  has  clearly  exceeded  its  limits  or  acted  in  bad  faith.  Fall  River 
Iron  Works  Co.  ts.  Old  Colony,  ^e..  Railroad  Co.,  .  .  699 

6.  Unrestricted  grant  of  authority  to  build  a  railroad  carries  with  it 
the  right  to  cross  a  naTigable  stream.  Id. 

II.  General  Rights  and  Dutiet. 

7.  Title  of  railroad  company  to  the  track — powers  of  Legislature  OTer 
it — when  track  may  be  taken  for  a  highway.  Albany  Northern  Railroad 
Co.  TS.  Brownell  et  al.,       ,  .  .  .  .68 

8.  Liability  of  track  to  be  sold  for  taxes  where  by  law  it  is  personal 
property.    Menu  ts.  Logansport^  j-e..  Railroad  Co.,         .  .  118 

9.  In  cities — may  act  under  authority  of  the  Legislature  irrespectiTe 

of  municipal  control.    People  et  al.  ts.  Kerr  et  al.,  .  877 

10.  Under  the  New  York  statute  railroad  companies  must  not  only  erect 
but  maintain  fences,  &o.    McDowell  ts.  New  York  Central  Railroad  Co.,  180 

11.  Change  of  cars— duties  of  company  and  of  passengers — eTidence  of 

re  gulations  of  the  company.  Barker  et  al.  ts.  New  York  Central  Railroad  Co,  122 
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BAILROAD. 
III.  Liabilitiet. 

12.  Liable  on  contract  to  deliver  goods  at  a  certain  point  on  a  con- 
necting road,  though  such  point  be  beyond  the  line  of  the  road  and  out- 
side of  the  State.    Burtit  ts.  Buffalo,  ic.y  Railroad  Co.,  .  .  .184 

18.  Such  liability  exists  at  common  law  as  well  as  by  st.atute.  Id. 

14.  Liability  as  warehousemen  or  common  carriers — course  of  business 

on  roads  along  same  route.    Jvdton  ts.  Western  RaUroad  Co.,  .  880 

15.  Liability-  to  gratuitous  passenger  for  negligence.  WeJU  ts.  A>w 
York  Central  RaUroad  Co.,  .  .  .  .  .122 

1 6.  Liability  for  damages  to  gratuitous  passenger.  Terlant  vs.  New 
York  Central  Railroad  Co.,  ......  818 

17.  Who  are  not  considered  free  passengers.  Smith  ts.  New  York 
Central  Railroad  Co,,         .  .  .  .  .  .  .819 

REAL  ESTATE. 
See  Damages,  1. 

1.  To  convert  land  into  money  under  a  will,  the  direction  to  sell  must 
be  imperative.    Anewalft  Appeal,  .....  505 

RECEIPT. 

1.  A  mere  receipt  not  a  contract  of  sale.    FUkin$  ts.  Whyldnd,         .  817 

RECOGNISANCE. 

1.  Recognisance  to  appear  and  "  not  depart  without  leave  of  the  Court^* 
is  forfeited  if  prisoner  appears  and  enters  on  his  trial,  but  departs  before 
it  is  finished.    People  ts.  McCoy,  ......  702 

RELIGIOUS  SOCIETIES. 

1.  Right  of  gOTcmment  in— title  to  property  of  a  divided  congrega- 
tion.   MeOinnii  el  al.  ts.  Wateon  et  al.,     .  .  .         .  251 

2.  A  majority  of  a  congregation  must  goTem,  but  consistently  with 
the  laws  of  the  denomination.    Suiter  et  al.  vs.  Tnuteet,  .  .  505 

3.  Congregation  joining  another  with  an  established  form  of  govem- 
ment  is  bound  by  the  rules  of  the  latter,  and  cannot  secede  by  a  majority 
Tote  of  its  own  members.  Id. 

REPLEVIN. 

1.  BonA  fide  purchaser — demand.    Trud  vs.  Anderson,  .  .  .  126 

RESIDENCE. 

See  Constitutional  Law,  22. 

ROADS. 

1.  Where  the  public  acquire  a  right  of  way  over  a  race  previously  dug 
by  the  owner  of  the  land,  the  burden  of  building  and  maintaining  such 
a  bridge  as  is  necessary  for  the  highway,  rests  upon  the  public.  Fkoenix' 
ville  vs.  Phoenix  Iron  Co.,    .  .  .  .  .  .  807 

2.  On  the  other  hand,  where  the  owner  of  the  land,  for  bis  own  pur- 
poses, digs  a  race  across  an  existing  highway,  he  is  bound  to  build  and 
keep  in  repair  such  bridge  as  is  necessary  for  the  highway.  Id. 

8.  His  obligation  is  proportioned  to  the  public  right  at  the  time.  If 
the  public  subsequently  acquire  greater  rights,  his  obligation  is  not 
increased.  Id. 

4.  Therefore,  in  a  case  where  a  bridge  built  by  defendants'  vendor 
had  been  carried  away  and  a  new  one  built  wider  and  higher,  to  corres- 
pond with  a  new  road  laid  out  by  order  of  Court  on  the  site  of  the  old 
one,  it  was  held,  that  defendants  were  not  liable  for  repairs  to  this  new 
bridge.  Id. 
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ROADS. 

6.  PriTftte  person  cannot  remoTo  a  fence  which  encroaches  upon  a 
highway,,  unless  it  obstructs  the  use  of  the  road  by  the  public,  narrower 
et  al.  TS.  Mittan  et  aL,  .  .316 

6.  Legislature  has  unlimited  power  over  public  rights  in  highways, 
inolnding  streets  in  a  city.   FeopU  ts.  Kerr  et  al.^  .  877 

7.  Act  of  New  York  authorizing  the  making  of  highway  over  railroad 
tracks  without  compensation.  Albany  Northern  Railroad  Co,  vs.  Broumell 
etal.,         .  .68 

8.  How  a  road  may  become  a  legal  highway  in  New  York.  Trusteet, 

of  Jordan  TS,  00$^       .......  128 

9.  How  and  through  what  land  it  may  be  made  under  the  New  York 
statute.    PeopU  ex  rel.  Williamt  ts.  Kinsman  et  al.,  .  188 

10.  Who  are  authorised  by  law  in  Massachusetts  to  accept  a  road  in  a 
town.    Meed  ts.  Scituate,    .......  669 

SALE. 

1.  No  one  without  express  authority  of  law  can  purchase  what  it  is  his 
duty  to  sell  for  the  best  price  it  will  bring.  Amee  ts.  Fort  Huron  Log- 
Driving  Co.,  ........  670 

SAVINGS  BANK. 

See  CoirsTiTVTioNAL  Law,  86. 

1.  Action  against  for  deposits— setting  up  title  in  third  person.  Lund 
TS.  Seamen' 9  Bank,  ^e.,      .         .         .         .  .  .126 

SECURITY. 

1.  Collateral,  is  lost  by  giTing  up  possession  to  owner,  eTen  with 
restrictions  as  to  use.    Walker  ts.  Staplee,  ....  444 

SEDUCTION. 

1.  PreTious  seduction  of  the  woman  is  no  defence  in  action  for.  People 
TS.  MilUpauffh,  .  .  .  .  .  .697 

SELECTMEN. 

1.  Authority  of.   Holeomb  ts.  Moore^    .         •         •         •         .  880 

SET-OFF. 

See  CoNTBAOT,  2. 
Pabtnerbhip,  7. 

1.  A  note  of  plaintiff's  due  and  held  by  defendant  before  the  suit,  is 
proper  subject  of  set-off,  though  plaintiff  had  no  notice  of  it  before  his 
action.    Cook  ts.  Mills,      .......  448 

2.  Damages  for  breach  of  a  partnership  contract  cannot  be  set  off 
against  one  partner  in  a  suit  on  an  indiTidual  contract  of  his  own. 
Jackson  et  al,  ts.  Clymer,    .......  636 

SEWERS. 

See  Municipal  Cobpobations,  8. 

SHERIFF. 

See  Public  Ofhcbb,  1. 

1.  When  a  sheriff  takes  goods  in  execution  or  by  attachment,  or  in  an 
action  where  the  plaintiff  seeks  to  recoTer  possession  of  them,  he  becomes 

a  bailee  for  the  benefit  of  all  parties  interested.    Moore  ts.  Wetterveli,  688 

2.  In  such  case  his  duties  are  analogous  to  those  of  a  bailee  where  the 
^ailment  is  beneficial  to  both  parties,  as  in  case  of  hiring,  and  he  is 
responsible  only  for  such  loss  or  damage  to  the  goods  as  results  from  his 
want  of  ordinary  care.  Id. 
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SHERIFF. 

8.  Liability  for  acts  of  his  deputy — ^proof  of  deputy's  authority  in 
action  against  sheriff.    Curtit  ts.  Fay,  .  .62 

4.  Neglect  to  arrest  a  debtor  is  such  a  wrong  to  the  interests  of  creditor 
as  is  assignable,  and  will  sunrive  to  his  executors^but  sheriff  in  mitiga- 
tion of  damages  may  show  the  circumstances  and  condition  of  the  debtor. 
Divinney  ts.  Fay^    ........  560 

6.  Sheriff  neglecting  to  collect  and  return  an  execution  is  liable  to 
plaintiff  for  the  amount  of  the  execution,  unless  he  show  that  defendant 
had  no  property  out  of  which  he  could  haye  collected  the  debt.  Bowman 
vs.  Cornell,  .  .  .         .         .  .702 

SHERIFF'S  DEED. 

1.  Need  not  recite  the  particular  execution  under  which  he  sold  the 
land  conyeyed.   Smith  ys.  Oage,    ......  438 

SHERIFF'S  SALE. 

1.  Owner  of  goods  taken  on  execution  against  another  person  may 
forbid  sale,  and  afterwards  buy  in  the  goods  without  impairing  his  right 
of  action  for  the  trespass.    Ford  et  al.  ys.  WiUiamtf        .  .  249 

SHIPPING. 

See  CoMiioN  CAnniKB,  1-6. 
I.  RighU  and  LiabUitiet  of  Owner  of  Veaed, 

1.  Mastic  shipped  in  bulk  for  California,  on  the  yoyage  melted,  as  it 
was  naturally  liable  to  do  when  exposed  to  great  heat,  and  occasioned 
serious  injury  to  other  parts  of  the  cargo.  The  shippers  of  the  latter 
recovered  damages  against  the  owners  of  the  vessel,  in  actions  on  bills 
of  lading  signed  by  the  master,  who  had  been  appointed  by  the  owners 
of  the  vessel.  The  dangerous  character  of  mastic  was  not  known  to 
either  party  at  the  time  of  its  shipment,  and  had  in  fact  been  frequently 
shipped  on  shorter  voyages  without  injurious  consequences.  Beld,  that 
the  owners  of  the  vessel  were  entitled  to  recover  on  a  libel  in  admiralty 
against  the  charterers,  the  amount  of  damages  which  they  had  been 
obliged  to  pay.    Pierce  vs.  Winsor,  .....  189 

2.  Liability  of  shipowner  for  damages  to  cargo  by  shipment  of  dan- 
gerous articles,  discussed.    Hole  to  Fierce  vs.  Wintor,  ,  .  146 

8.  The  owner  of  a  vessel  is  entitled  to  recover  against  the  charterer  for 
unreasonable  delay  in  unloading,  by  which  such  owner  has  been  unjustly 
deprived  of  the  use  of  his  vessel.    Oroee  et  al.  'VS.  Beard,  .         .  648 

4.  It  is  usual  in  charter-parties  to  insert  an  agreement  for  a  specified 
time  for  loading  and  unloading.  And  where  the  contract  is  precise,  the 
shipper  of  the  freight  is  held  strictly  to  its  terms.  Id. 

6.  But  where  no  period  of  delay  is  fixed  by  the  contract,  the  rule  is 
different.  There  a  reasonable  time  is  implied,  which  is  a  question  for  a 
jury.  Id. 

G.  Charter-party— deviation  from  yoyage.    Baker  vs.  Fratt,    .         .  68 
IL  Of  the  Matter, 

7.  Master  is  bound  to  deliver  the  kind  of  goods  and  the  quantity  spe- 
cified in  the  bill,  and  acceptance  by  consignee  of  ^oods  of  the  kind  but 
less  in  quantity  does  not  change  the  master's  obligation.   Byrne  vs.  Weeke^  668 

III.  Of  the  Lien  for  Supplies, 

8.  The  vessel  lien  law  of  New  Jersey  applies  as  well  to  foreign  as  to 
domestic  vessels.    Randall  vs.  Roche^       .....  663 

9.  A  lien  for  supplies  furnished  to  a  foreign  vessel,  on  the  credit  of  the 
owner  or  the  master,  does  not  create  a  maritime  lien  on  the  vessel,  within 
the  jurisdiction  of  the  United  States  Courts  of  Admiralty,  and  may  be 
enforced  in  the  Courts  of  this  State.  Id, 
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SHIPPING. 

10.  Aasignee  of  Tessel  u  oollaieral  seonriiy  not  liable  for  supplies- 
proof  of  nature  of  the  assignment.   Blanehard  ts.  Fearing,  .  68 

SLANDER. 

1.  Burden  of  proof  is  on  plaintiff  to  proTe  the  words  spoken  within  two 
years.   P<mdy%»  Oibtim,    .......  446 

STAMP.  • 


1.  An  agreement  for  the  hire  by  defendant  from  plaintiffs  of  a  pair  of 
carriage-horses  for  twelre  months,  the  defendant  to  give  three  months' 

z'  notice  preyious  to  the  expiration  of  the  year  of  her  intention  to  giTC  up 

the  horses,  was  prepared  in  duplicate,  and  one  part  signed  by  plaintiffs 
was  sent  by  them  to  defendant  by  her  seryant,  and  the  other  part  signed 
by  defendant  was  retained  by  plaintiffs.  Defendant  haying  giyen  up  the 
horses  without  notice,  plaintiffs  brought  an  action  against  her  on  the 
agreement.  Haying  lost  their  part,  plaintiffs  gaye  notice  to  defendant  to 
produce  her  part  of  the  agreement  at  the  trial,  which  was  not  complied 
with,  nor  was  any  eyidenoe  giyen  as  to  where  it  was.  It  being  proyed 
that  it  was  not  stamped  when  sent  by  plainUffs  to  defendant,  Wildk,  B., 
refused  to  admit  secondary  eyidence  of  its  contents ;  whereupon  plaintiffs 
proceeded  to  giye  eyidence  of  a  custom  in  the  trade  that  it  was  usual  for 
the  hirer,  under  such  circumstances,  to  giye  a  three  months*  notice.  The 
jury,  howeyer,  negatiyed  the  existence  of  such  a  custom,  and  found  a 
yerdict  for  defendant:  Ifeldf  that  Wildb,  B.,  was  right  in  rejecting 
secondary  eyidence  of  the  contents  of  the  document ;  and  that,  as  it  was 
proyed  to  haye  been  unstamped  at  the  time  it  was  sent  by  plaintiffs  to 
defendant,  the  proper  presumption  was  that  it  remained  still  unstamped ; 
and  the  fact  of  the  defendant's  not  producing  it  at  the  trial  after  notice 
so  to  do,  afforded,  under  the  circumstances,  no  ground  for  the  presump- 
tion that  it  had  been  subsequently  stamped.    Arbon  ys.  FmteU,  .         .  99 

2.  The  eyidence  as  to  the  custom  of  the  trade  was  beside  the  point 
which  the  jury  had  to  determine,  and  when  it  was  found  that  the  doci\,- 
ment  bore  no  stamp,  the  plaintiffs  should  haye  been  nonsuited.  Id, 

8.  Lost  instruments— presumptions  as  to  stamps — ^introduction  of  sec- 
ondary eyidence  of  contents.    Note  to  Arbon  ys.  FimeU,  .         .  106 

STATE. 

1.  The  judgment  of  a  board  of  officers  haying  legal  authority  to  pass 
on  claims  will  be  conclusiye  in  actions  in  another  State.  Michigan  ys. 
Phoenix  Bank,        ........  666 

STATE  COURTS. 

See  CounTS,  II. 
Dbapt,  2. 

STATUTES. 

See  CounTS,  16. 

1.  Distinction  between  directory  and  imperatiye  proyisions  discussed. 
Note  to  Stevenson  ys.  J^oiprefiee,      ......  417 

2.  Distinction  drawn  between  acts  to  be  done  by  a  court  and  by  a 

party.  Id, 

STATUTE  OP  FRAUDS. 
See  CoMTBAOT,  4. 

1.  Deliyery  and  acceptance  can  only  be  shown  by  unoquiyocal  act 
Denny  ys.  Willianu,  .......  446 

2.  If  eyidence  is  too  slight  to  justify  a  yerdict,  the  judge  should  with- 
draw the  case  from  the  jury.  Id. 
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STATUTE  OF  FEAUD8. 

8.  Promise  to  pay  debi  of  aaotibev  mwk  be  ui  mriting  which  ahowa  the 
terma  of  the  contraot,  without  reaov^  to  parol  oTidenoe.    Hall  ve.  SouU^  695 

4.  Parol  promiae  ia  not  a  legal  consideration  for  aubaequent  one  in 
writing.  Id, 

st&£;am. 

1.^0 wner  of  land  on  a  natural  stream  haa  a  right  to  reaaonable  use  of 
water  without  regard  to  the  effect  on  lower  owners.   Springfield  va.  Harris,  880 

STBEETS. 

See  MvNiciPAi.  Cobpobationb,  6, 10. 
RoAos,  6. 

1,  The  fee  of  atreeta  ia  a  city  residea  in  the  city  corporation  in  trust 
PeopUet  aL  ts.  Kerr  ct  al.t  ......  877 

STOTEERAI^EAN  WATERS,  65 

SUIT. 

1.  Action  against  a  foreign  corporation  under  New  Jork  Code  is  a 
"sniL"   NoU  to  JSamejf      Olobe  Bank,  .         .         .         .  .221 

SUNDAY. 

1.  Contract  for  adTevtiaement  in  Sunday  newspaper  void.   Smith  et  oL 

TB.  WUcox  Hal.,      ,  .  .  .  .69 

2.  An  act  done  on  Sunday,  but  not  in  the  ordinary  ealling  of  the  parties, 
not  void  under  the  statute  of  Rhode  Island.   AUm  ts.  Qairdmer^  442 

SURETY. 

See  ExKcuTOB,  1. 

1.  Where  a  party  executes  a  bond  aa  surety  with  another,  whose  name 
appears  to  the  bond,  but  which  name  haa  been  ibrged,  he  will  not  be 
liable.    Sttly  tb.  Tht  FeopU^  .844 

2.  Surety  haa  the  aame  equitable  defence  against  an  assignee  for 
benefit  of  creditors  as  he  has  against  the  assignor.    Rted  ts.  Sands,  185 

8.  Variation  of  contract  without  his  knowledge  releases  him.  BagU^ 
¥S.  Clark,   .         .         .         .         .  •         .  567 

SURVmNO  RELATIVE,  ACTION  BY. 
See  NsGLiQKscK,  18, 19. 

TAX. 

See  MvmciPAL  Cobporatiovs,  1-8,  7. 

POORHOUSK,  1. 

1.  License  fee  for  selling  in  market  is  not  a  tax.   Ash  ts.  People,  696 

TAX  WARRANT. 

'  1.  Insertion  of  an  improper  item  makes  the  warrant  Toid  only  for  the 
excess.    ColUm  ts.  BeardsUy^       .  .560 

TENANT  IN  COMMON. 
See  Easimsht,  8 

TUSPASS,  1. 

TDfS. 

See  Courts,  15. 
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TOET. 

See  Assumpsit,  2. 

1.  In  Mtion  for  tort  after  failure  of  proof  that  the  taking  was  wroiig;ftil, 
plaintiff  should  be  nonsuited — he  cannot  amend  by  changing  the  action 
to  atiumptit,    SanMom  ts.  Wetmore,  .....  766 

TOWN. 

See  KcirioiPAL  CoBPORAnoK. 
TRESPASS. 

1.  Cannot  be  maintained  by  tenant  in  common  against  his  «o-tettn&t, 
unless  In  case  of 'unequirocal  ouster.    Filbert  ts.  ffoff,    .  .  502 

2.  Will  lie  for  erection  of  a  bay-window  oyer  land  of  adjoining  owner, 
although  it  is  used  as  a  highway.    Codman  et  al,  vs.  £vdnif       .         .  699 

8.  In  action  for  trespass  on  land  plaintiff  must  show  actual  possessioh 
in  himself  or  a  judgment  awarding  it  to  him.    CovaUiovm  ts.  Br^oklyn^  506 

TRIAL. 

Bee  Statvtm  of  FftAuns,  2. 

1.  Where  a  judge,  at  the  circuit,  on  »  varU  application,  irregularly 
Prefers  a  cause  to  a  refbree  to  try  the  whole  issue,  and  the  party  who  has 
a  right  to  object  proceeds  with  the  trial  of  the  action,  produces  evidence, 
and  submits  the  case  to  the  referee  without  objection,  the  question  of  the 
irregularity  of  the  reference  cannot  be  raised  upon  an  appeal.  Claflm 

YS.  Farmers* f  j-c.  Bank,  .  •         .  .92 

2.  Judge  at  trial  may  state  to  the  jury  his  recollection  of  what  has 
been  testified  to.    Eddy  ts.  Orap,  .....  258 

8.  Judge  may  inquire  of  jury  (he  ground  of  their  Terdiot.  Lwter  ts. 
EarU,  445 

4.  Answer  of  Court  to  prayer  for  instmiction  to  the  jury.  SekiUSnffYn, 
JDurst,  447 

5.  It  was  error  to  allow  counsel  to  read  books  of  reports  to  the  jury 
and  comment  upon  them.    Phanix  Ina,  Co.  tb.  AiUm,  •  697 

6.  Charge  to  jury  as  to  effect  of  terdict.    WaJIk  tb.  D&tmbeO^  765 

TROVER. 

See  CoifTLioT  or  Laws,  2. 

1.  For  one  of  four  billiard-tables  sustained,  though  the  particular  one 

to  which  plaintiff  had  title  was  not  proved.    Clark  ts.  OriffUh  et  oL,  119 

2.  Lies  for  goods  stolen,  after  the  prosecution  for  larcenyLbnt  inde- 
pendently of  it.    Eutehiruon  vs.  Merchants*  and  Meehaniet*  Bavi^  188 

8.  The  Statute  of  Limitations  does  not  begin  to  run  against  plaintiff  in 
trover  till  the  termination  of  the  prosecution.  Id» 

TRUSTS  AND  TRUSTEES. 

1.  Salks  and  Titlks  under  Dbbds  or  Tbust,  •         .         .     641,  705 

2.  One  9ui  juru  cannot,  as  against  creditors,  settle  his  property  in 
trust  for  his  own  use  for  liife  and  oTer  to  his  appointees  by  will*  Jfadk«- 
«ofi'«  Appeal^  ........  504 

8.  I>evi8e  in  trust  fbr  support  of  school  of  certain  kind  held  valid. 
Tomter  tt  al,  ts.  Clarke  .  .508 

4.  Does  not  become  extinguished  by  ftiUnTe  of  trustee  to  aeeolnplish 
its  purpose.  Id, 

5.  What  may  be  considered  income- and  what  prilielpal  where  a  special 
partnership  of  testator  is  continued  by  trustees.   SanmMmh  tb.  Btigkam 


€tal„  696 

6.  PreeumptionofooATeyanee  and  surrender  to  ^Im'^lnwf.  frown 

TS.  Combs  etal,f,  .         .         .         .  .58 

7.  Commissions  and  expenses.    Wetmore  vs.  Btinpn  it  aL,       •         .  126 

8.  Actions  between  trustee  and  cestui  pts  trust.  Id, 
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UNITED  STATES  LOANS  AND  STOCKS. 
See  CoHSTiTunoHAL  Law,  II. 

USUEY. 

1.  Conyeyanoe  of  land  subject  to  usurious  mortgage.  Hartley  ts.  Ear- 
riton  et  aL,  .                                       •  .57 

2.  If  note  is  purchased  for  less  than  its  face  from  an  agent  of  the 
maker  it  will  be  usurious,  though  the  purchaser  does  not  know  that  the 
seller  is  acting  only  as  agent.    Sylveater  vs.  Swan,  ,  557 

8.  Is  a  personal  defence.   Setters  vs.  BoUford^  .         .         •  570 

VENDOR  AND  VENDEE. 

See  COKTBAOT,  1. 
JUDOMKNT,  2 

L  OfRealEiUUe, 

1.  Deed— Escrow— Death  of  Vendor.    Teneiek  ts.  Flayy,        .         .  52 

2.  Nature  of  their  respectiTe  interests  after  entry  of  vendee  on  land 
under  contract  for  purchase.    Smith  vs.  Oaye,      ....  438 

8.  Vendee's  possession  under  such  contract  is  notice  to  all  persons  of 
his  rights  under  the  contract.  Id, 

4.  Of  land  under  executory  contract — stipulation  to  improTe  the  pre- 
mises," is  Toid  for  indefiniteness.    Morrit  ts.  Boyt,  .  569 

5.  Evidence  of  intention  of  Tender  to  rescind.  Id. 

6.  When  Tendee  in  default  asks  specific  performance  in  payment  of  in- 
stalments, compound  interest  will  be  required.  Id. 

n.  0/  Personalty. 

7.  Sale — fraud — ^purchase  with  design  not  to  pay.  ffenne^tdn  et  al.  ts. 
Naylor,      .  .         .         .  .58 

8.  Rescission  of  sale — ^rendee  becoming  insoWent  placed  goods  in 
warehouse  subject  to  Tendor's  order  and  notified  him — vendor's  assent 
subsequently  related  back  to  that  time  and  made  his  title  good  against 
intermediate  attaching  creditor.    Sturtevent  vs.  Oreer  et  oL        .         .  318 

9.  Misrepresentations  in  conditions  of  sale.    Allen  ts.  Robbins,         .  442 

10.  If  purchaser  expressly  relies  on  assertion  of  seller  as  to  Talue,  he 
may  haTe  action  for  fraudulent  representations,  whether  the  contract  is 

in  writing  or  not    Picard  ts.  MeGormiek^  ....  695 

11.  Bill  of  sale  will  not  exclude  parol  eridence.  Id. 

12.  In  action  for  deceit  in  sale  of  property,  other  representations  made 
by  defendant  at  the  same  time  as  those  set  forth  in  the  declaration  are 
admissible  in  eridence.    Pedrick  ts.  Porter ,        ....  767 

18.  But  an  action  will  not  lie  for  false  representations  as  to  friture  pn^ 
fits  that^may  be  made.  Id, 

VOLUNTARY  CONVEYANCE. 
See  Trust,  2. 

WARRANTY. 

See  Insttbancs,  7. 

1.  Cardinal  rule  in  conBtmotion  of;  is    to  read  the  writing."  DeUoit 

TS.  EarU,    ,  ,  ,  .         .  .  .         .  .441 

2.  Assignor  of  a  note  and  collateral  security,  with  warranty  of  collec- 
tion, not  Uable  until  failure  of  assignee  to  recoTcr  on  both  note  and  col- 
lateral.   Barman  ts.  Carkarttt       ......  127 

8.  Ouaranty  of  collection  of  a  note  implies  that  it  is  collectable  by  due 
course  of  law.    Cody  et  al.  ts.  Sheldon  et  al.,       .  .  .439 

4.  Resort  to  legal  proceedings  is  not  in^speneable  if  it  appears  that 
they  would  be  ineifectuaL  Id, 
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WAY. 

See  RoADB. 

1.  Bight  to  erect  gates.   Stevem  tb.  AUm^  .56 

2.  PreBumption  of  grant  from  neer.    Pieree  tb.  Clwidf  .  446 

WHARFINGER. 

#  1.  Has  no  power  to  Bell  goods  deposited  on  hll  wharf,  for  unpaid 
wharfage.    Kutmburg  tb.  Brownt^  .....  608 

WILD  ANIMALS.  , 

1.  Keeper  is  bound  to  exercise  such  care  as  will  proTont  iiguries  tc 
other  persons  through  such  Ticious  acts  as  the  animals  are  naturally 
inclined  to  commit.    Scribner  tb.  KtUy,    .....  669 

WILL. 

See  Dkckdknts'  Estatis,  2-8. 

1.  Need  not  be  read  to  or  by  the  testator.    Bets' 9  Appeal,  .  688 

2.  A  mark  is  a  signing  of  the  name  within  the  meaning  of  the  statnte. 
Morris  et  al.  ts.  JTnt^R,  .  .816 

8.  Undue  influence  OTer  testator — ^presumption  from  unlawAil  relations 
of  parties.    Dean  et  tiz.  ts.  Negley  et  al    .         .         .         .         .  262 

4.  ETidence — exemplification  under  New  Tork  statutes.  BtU  et  aL  ts. 
Croek/ord,  .  .  .  .  .68 

5.  Acceptance  of  a  dcTise  subject  to  an  annuity  creates  a  personal  lia- 
bility for  the  annuity.    Oridley  ts.  Oridley,         ....  121 

6.  Sale  directed  by,  so  that  it  be  within  one  year,"  is  Talid  if  made 
afterwards.    Shatter  j-  HbUng's  Appeal,     .....  684 

7.  DcTise  to  one  by  name  giTcn  to  another  by  deBoription.  Wagner*s 
Appeal,  .  .  .  .  .  .  .  .684 

8.  Bequest  of  money,  "both  principal  and  interest  (if  she  needs  it) 
during  her  lifetime."    PauPs  Estate,        .  .  .447 

WITNESS. 

See  Etidbnck,  2. 

1.  PriTilege  to  decline  answering— right  of  particB  to  object  to  ques- 
tion to  witness.    Neweomb  ts.  Oriswold,    .  .  .67 

2.  Impeaching  or  sustaining  witness — what  knowledge  he  must  haTe 
to  make  him  competent  to  testify  concerning  other  witnesses*  character. 
Curtis  TS.  Fay,       .  .  .  .  .  .62 

8.  Opinions  of  witnesses,  to  be  competent  oTidence,  must  be  such  as 
amount  in  some  degree  to  knowledge  of  existing  facts.  Harpending  tb. 
Shoemaker,  .........  248 

4.  Interest,  to  disqualify,  must  be  direct,  certain,  and  immediate,  in 

the  result  of  the  suit.    Scull  ts.  Mason  et  al.        ^  .  .  .  686 

5.  Vendor  who  had  no  title  is  not  competent  witness  for  Tendee  in  ac- 
tion by  the  real  owner.    Kusenburg  vs.  Browne,    ....  608 
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